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PREFACE 


In 1963, the Thirty-eighth Legislative Assembly adopted the Uniform 
Commercial Code, to become effective January 1, 1965. With this action 
and with all of the other new and amendatory legislation and annotations 
to decisions which have accumulated since 1949, especially in the fields of 
unemployment compensation, workmen’s compensation, water laws, and 
wills, it has become necessary to replace Volume Six of the Revised Codes 
of Montana, 1947. 


Among the important new laws that are now published for the first time 
in a bound volume of the Revised Codes, in addition to the Uniform Com- 
mercial Code, are the Occupational Disease Act, the Simultaneous Death 
Act, the 1961 ground water law, and the new provisions under the Work- 
men’s Compensation Act for rehabilitation and the second injury fund. 


Replacement Volume Six has been published in two parts in order to 
provide books that are easy to handle and to permit supplementation for a 
longer period. Part 1 contains Titles 85 through 90 (including Title 87A, 
the Uniform Commercial Code), and Part 2 contains Titles 91 and 92. 


Included in the new Volume Six are all existing laws in the appropriate 
titles through the regular session of the Thirty-eighth Legislative Assembly. 
Repealed, obsolete, local, special, and appropriation laws, resolutions, and 
enacting and repealing clauses are excluded. The arrangement and num- 
bering system of the original volume and its supplements have been re- 
tained; hence the General Index and its current supplement may be used 
as before in locating particular laws. Legislative history references have 
been brought to date and no changes have been made in the general style 
used heretofore. 


Annotations have been added covering decisions of the Supreme Court 
of Montana and of the Federal courts through volume 388 Pacifie 2d, 373 
United States, 325 Federal 2d, and 224 Federal Supplement, and the pre- 
vious annotations have been re-edited. Collateral references have been 
checked and brought to date, and new references to C. J. S., Am. Jur. 2d 
and A. L. R. 2d have been added where appropriate. Decisions under the 
earlier statutes have been included in the annotations, especially under 
the Uniform Commercial Code, to the extent that they may be helpful in 
construing and applying new laws. 


This volume may be cited as Repl. Vol. 6 (Part 1), Revised Codes of 
Montana, 1947. For references to sections, we recommend “Sec. , Repl. 
Vol. 6 (Part 1), Revised Codes of Montana, 1947.” 


To Wesley W. Wertz, Code Commissioner of the 1947 Codes, we extend 
our thanks for his able assistance and wise counsel in the preparation of 
this Replacement. 


The Publishers 
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TITLE 85 


TRADE-MARKS 


Chapter 1. Trade-marks, 85-101 to 85-107. 
2. Fair Trade Act—Unconstitutional. 


CHAPTER 1 
TRADE-MARKS 


Section 85-101. Trade-mark defined. 
85-102. Use of trade-mark—how secured. 
85-103. Reeord of trade-marks or names—fee. 
85-104. Who are owners of trade-marks—how transferred. 
85-105. Penalties. 
85-106. Marks and devices may be filed. 
85-107. Penalties. 


85-101. (4286) Trade-mark defined. The phrase “trade-mark,” as used 
in this chapter, includes every description of word, letter, device, emblem, 
stamp, imprint, brand, printed ticket, label, or wrapper usually affixed by 
any mechanic, manufacturer, druggist, merchant, or tradesman, to denote 
any goods to be goods imported, manufactured, produced, compounded, or 
sold by him, other than any name, word, or expression generally denoting 
any goods to be of some particular class or description, or the designation 
or name for any mill, hotel, factory, or other business. 


History: En. Sec. 3160, Pol. C. 1895: References 
re-en. Sec. 2036, Rev. C. 1907; re-en. Sec. Esselstyn v. Holmes, 42 M 507, 514, 114 
4286, R. C. M. 1921. Cal. Pol. C. Sec. 3196. p 118. 

Cross-References Collateral References 

Counterfeiting labels, penalty, sec. 94- Trade-Marks and Trade-Names and Un- 
35-231. ; fair Competition@~1. 

Dairy products, registration by dealers, 87 CJ.S. Trade-Marks, Trade-Names, 
sec, 3-2456. ; and Unfair Competition § 1. 

Selling goods with counterfeit marks, 52 Am. Jur. 507, Trademarks, Trade- 
penalty, sec. 94-35-227. names and Trade Practices, § 2. 


Union label, unauthorized use, secs, 94- 
35-231 to 94-35-235. 


85-102. (4287) Use of trade-mark—how secured. Any person may 
record any trade-mark or name by filing with the secretary of state his claim 
to the same, and a copy or description of such trade-mark or name, with his 
affidavit attached thereto, certified to by any officer authorized to take 
acknowledgments of conveyances, setting forth that he, or the firm or cor- 
poration of which he is a member, is the exclusive owner, or agent of the 
owner, of such trade-mark or name. 


History: En. Sec. 1, p. 103, L. 1899; 87 C.J.S. Trade-Marks, Trade-Names, 
re-en. Sec. 2037, Rev. C. 1907; re-en. Sec. and Unfair Competition §§ 130, 131. 
4287, R. C. M. 1921. Cal. Pol. C. Sec. 3197. 52 Am. Jur. 518, Trademarks, Trade- 


names and Trade Practices, § 22 et seq. 
-Collateral References 
Trade-Marks and Trade-Names and Un- Abandonment of trade-mark or trade 


: te name. 3 ALR 2d 1226. 
fair Competition€43. Television trade-marks. 15 ALR 2d 792. 


85-103 TRADE-MARKS 
85-103. (4288) Record of trade-marks or names—fee. The secretary 
of state must keep for public examination, a record of all trade-marks or 
names filed in his office, with the date when filed and the name of the 
claimant, and must not record any two (2) like trade-marks or names; 
provided, however, that in the event that an affidavit, attested by two (2) 
witnesses, is filed in the office of the secretary of state to the effect that any 
trade-marks or name recorded therein in the name of any person or persons, 
corporation or association has not been used by such person or persons, 
corporation or association, their successors or assigns, for a period of five 
(5) years immediately preceding the filing of said affidavit, then and in that 
event the secretary of state is authorized, empowered and directed to record 
said trade-mark or name in the name of the person making application 
therefor in said affidavit, or in the name of the person or persons, corpora- 
tion or association for whose benefit said application and affidavit are made, 
but without prejudice to any person claiming to be injured thereby to con- 
test the same in any court of competent jurisdiction, within a period of six 
(6) months thereafter. He must, at the time of filing and recording a 
trade-mark or name, collect from the claimant the fee set forth in section 
25-102. 
History: En. Sec. 1, p. 103, L. 1899; 
re-en. Sec. 2038, Rev. C. 1907; re-en. Sec. 
4288, R. C. M. 1921; amd. Sec. 1, Ch. 68, L. 


1931; amd. Sec. 16, Ch. 117, L. 1961. Cal. 
Pol. C. Sec. 3198. 


Collateral References 


Trade-Marks and Trade-Names and Un- 
fair CompetitionG—44, 

87 CJ.S. Trade-Marks, Trade-Names, 
and Unfair Competition § 132. 

52 Am. Jur, 531, Trademarks, Trade- 
names and Trade Practices, § 39 et seq. 


85-104. (4289) Who are owners of trade-marks—how transferred. 
Any person who has first adopted and used a trade-mark or name, whether 
within or beyond the limits of this state, is its original owner. Such owner- 
ship may be transferred in the same manner as personal property, and is en- 
titled to the same protection by suits at law; and any court of competent 
jurisdiction may restrain, by injunction, any use of trade-marks or names 
in violation of this chapter. 


History: En. Sec. 3163, Pol. C. 1895; Collateral References 


re-en. Sec. 2039, Rev. C. 1907; re-en. Sec. 
4289, R. C. M. 1921. Cal. Pol. C. Sec. 3199. 


Cross-Reference 


Injunction to protect union trade-mark, 
sec. 94-35-234. 


85-105. 


Trade-Marks and Trade-Names and Un- 
fair CompetitionG-26, 33. 

87 CJ.S. Trade-Marks, Trade-Names, 
and Unfair Competition §§ 2, 171. 

52 Am. Jur. 520, Trademarks, Trade- 
names and Trade Practices, § 25 et seq. 


(4290) Penalties. The penalty for forging, counterfeiting, or 


unlawful using of trade-marks is provided in section 94-35-226. 


History: En. Sec. 3164, Pol. C. 1895; 
re-en. Sec. 2040, Rev. C. 1907; re-en. Sec. 
4290, R. C. M. 1921. 


85-106. 


References 


Esselstyn v. Holmes, 42 M 507, 515, 114 
Pails; 


(4291) Marks and devices may be filed. Any person engaged in 


manufacturing, bottling, or selling soda, mineral, or aerated waters, cider, 
ginger ale, or other aerated, nonintoxicating beverages in bottles or siphons 
with his name or other marks or devices branded, stamped, engraved, etched, 
blown, impressed, or otherwise produced upon such bottles or siphons, or 


2 


FAIR TRADE ACT 85-208 


the boxes used by him, may have a trade-mark for the same as provided in 
this chapter. 


History: En. Sec. 3300, Pol. C. 1895; Collateral References 
re-en. Sec. 2103, Rev. C. 1907; re-en. Sec. Trade-Marks and Trade-Names and Un- 
4291, R. C. M. 1921. fair CompetitionG=24. 


87 C.J.S. Trade-Marks, Trade-Names, 
and Unfair Competition §§ 131, 132. 


85-107. (4292) Penalties. Every person who violates the provisions of 
the preceding section is punishable as provided in sections 94-35-226 and 


94-35-2380. 


History: En. Sec. 3301, Pol. C. 1895; 
re-en. Sec. 2104, Rev. C. 1907; re-en. Sec. 
4292, R. C. M. 1921. 


CHAPTER 2 
FAIR TRADE ACT 


(Unconstitutional—Union Carbide & Carbon Corp. v. Skaggs Drug Center, Inc., 
139 M 15, 359 P 2d 644) 


85-201 to 85-208. Unconstitutional. 


Unconstitutional article XV of the Montana constitution. 

This chapter (Secs. 1 to 7, 10, Ch. 42, L, Union Carbide & Carbon Corp. v. Skaggs 
1937) is unconstitutional since it permits Drug Center, Inc., 139 M 15, 359 P 2d 644. 
price-fixing in violation of section 20, 


TITLE 86 
TRUSTS AND USES 


Chapter 1. Trusts and uses in relation to real property, 86-101 to 86-115. 
2. Trusts in general—nature and creation, 86-201 to 86-210. 
3. Trustee’s obligations—sale, mortgage or lease of trust property, 86-301 to 


86-326. 

4. Trusts for benefit of third persons—nature and creation, 86-401 to 86-406. 

5. Trusts for benefit of third persons—obligations, powers and rights of 
trustees, 86-501 to 86-512. 

6. Extinguishment, revocation and vacation of trusts—succession, 86-601 to 
86-608. 

7. Miscellaneous trusts, 86-701 to 86-706. 


CHAPTER 1 
TRUSTS AND USES IN RELATION TO REAL PROPERTY 


Section 86-101. What uses and trusts may exist. 
86-102. Creation of trusts. 
86-103. Transfer to one for money paid by another—trust presumed. 
86-104. Purchasers protected. 
86-105. For what purposes express trusts may be created. 
86-106. Profits of land liable to creditors in certain cases. 
86-107. Vested power, execution of. 
86-108. Trustees of express trusts to have whole estate. 
86-109. Authority of author over trust property. 
86-110. Title of grantee of trust property. 
86-111. Interests remaining in grantor of express trust. 
86-112. Transfer by beneficiary of interest in trust forbidden. 
86-113. Effect of omitting trust in conveyance. 
86-114. Certain sales, ete., by trustees, void. 
86-115. When estate of trustee to cease. 

86-101. (6783) What uses and trusts may exist. Uses and trusts in 


relation to real property are those only which are specified in this chapter. 


History: En. Sec. 1310, Civ. C. 1895; Collateral References 
re-en. Sec. 4536, Rev. C. 1907; re-en. Sec. Trustee@=b. 
6783, R. C. M. 1921, Cal. Civ. C. Sec. 847. 89 C.J.S. Trusts §1 et seq. 


Statutes To Be Construed Together 54 Am. Jur, 19, Trusts, § 1 et seq. 


In determining what constitutes a trust Jurisdiction of suit involving trust as 


and the manner of its creation, this sec- 
tion and sections 86-102, 86-105 and 86- 
207 must be construed together. Hodgkiss 
v. Northland Petroleum Consolidated, 104 
M 328, 340, 67 P 2d 811. 


References 


Whitcomb v. Koechel, 117 M 329, 333, 
158 P 2d 496. 


affected by location of res, residence of 
parties to trust, service, and appearance. 
15 ALR 2d 610. 

Purview of gift, charge, or like, for 
“eollege education.” 36 ALR 2d 1323. 


86-102. (6784) Creation of trusts. No trust in relation to real property 


is valid unless created or declared: 


1. By a written instrument, subscribed by the trustee, or by his agent 


thereto authorized by writing; 
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2. By the instrument under which the trustee claims the estate affected; 


or, 
3. By operation of law. 


History: En. Sec. 1311, Civ. C. 1895; 
re-en. Sec. 4537, Rev. C. 1907; re-en. Sec. 
6784, R. C. M. 1921. Cal. Civ. C. Sec. 852. 
Field Civ. C. Sec. 280. 


Cross-Reference 


Use of word “trustee” alone in convey- 
ance, effect, sec. 73-206. 


Constructive Trust 


A constructive trust is created by opera- 
tion of law, upon breach of a fiduciary 
relation by the person sought to be held. 
Hisenberg v. Goldsmith, 42 M 563, 577, 
Viicy lemei li Py & 

Evidence held insufficient to show a 
constructive trust. Hisenberg v. Goldsmith, 
42 M 563, 577, 113 P 1127. 

A constructive trust is created by opera- 
tion of law, upon breach of a fiduciary 
relation by the person sought to be held, 
its basis being fraud, actual or construc- 
tive. MacGinniss Realty Co. v. Hinder- 
ager, 63 M 172, 184, 206 P 436. 

The basis of a constructive trust is 
fraud, and such a trust arises when the 
legal title to property is obtained by a 
person in violation of some duty owed 
to the one who is equitably entitled there- 
to, the property being held in hostility 
to his beneficial rights of ownership. Word 
v. Moore, 66 M 550, 555 et seq., 214 P 79. 

Where a contract between the assignee 
of a mortgage on land and a lessee under 
a lease from the heirs of the mortgagors 
imposed no legal obligation whatever 
upon the lessee owing to the assignee, but 
simply gave him an option to purchase 
the land during the term of the lease upon 
foreclosure, provided the lessee would pay 
the taxes and interest due, and the mort- 
gage was not foreclosed and the lessee 
paid neither taxes nor interest but bought 
in the property on tax sale, a constructive 
trust in the land in favor of the assignee 
did not arise, the lessee not having vio- 
lated any duty owing by him to defendant. 
Word v. Moore, 66 M 550, 555 et seq., 214 
Bl 9, 

Where property had been transferred 
and retransferred between members of the 
same family and by a partnership to a 
corporation composed of the same persons, 
all without any consideration being paid, 
and purchased by plaintiff at a bankruptcy 
sale, and on which defendant had a prior 
judgment lien, contention that one of the 
grantees was a trustee of a constructive 
trust, held not sustained by the evidence, 
it showing neither actual nor constructive 
fraud on the part of the alleged trustee. 
McLaughlin v. Coreoran, 104 M 590, 597, 
69 P 2d 597, 


Elements of Express Trust 


An instrument claimed by plaintiff to 
have created an express trust in real prop- 
erty in his favor, which neither indicated 
an intention on the part of the plaintiff to 
create a trust nor showed that defendant 
was accepting, or acknowledging the exist- 
ence of, one, nor the purpose of its crea- 
tion, nor what disposition defendant was 
to make of the property, was insufficient 
to constitute the latter a trustee as al- 
leged. Mantle v. White, 47 M 234, 244, 132 
P 22. 


Parol Express Trusts — Sufficiency of 
Moral Obligation as Consideration 


As applied to a parol express trust, un- 
enforceable under this section, a moral ob- 
ligation is a sufficient consideration for 
the transfer of realty to prevent creditors, 
who have not acquired a valid lien thereon 
prior to the transfer from having it set 
aside. McLaughlin v. Corcoran, 104 M 590, 
601, 69 P 2d 597. 


Resulting Trust (see also next section) 


To raise a resulting trust in land the 
consideration for its purchase must have 
been paid at the time or before the legal 
title to it passed to the party sought to 
be charged in the trust capacity, pay- 
ments made thereafter being insufficient 
for that purpose. MacGinniss Realty Co. 
v. Hinderager, 63 M 172, 184, 206 P 436. 

Since a resulting trust in realty arises, 
not out of a contract, but by operation 
of law, it may be proved by parol evi- 
dence, the statute of frauds not applying. 
Wilson v. Wilson, 64 M 533, 543, 210 P 
896; Campanello v. Mercer, 124 M 528, 
227 P 2d 312, 314. 


Where in an action to quiet title to land, 
defendant assignee of a mortgage thereon 
claimed that the land was held by plain- 
tiff in trust for his benefit, but did not 
allege that the consideration which plain- 
tiff paid to the mortgagor was paid in 
behalf of defendant and the title thus ac- 
quired taken in the name of plaintiff for 
defendant’s use and benefit, his pleading 
did not state cause of action as for a re- 
sulting trust. Word v. Moore, 66 M 550, 
555 et seq., 214 P 79. 


Statutes To Be Construed Together 


In determining what constitutes a trust 
and the manner of its creation, this sec- 
tion and sections 86-101, 86-105 and 86- 
207 must be construed together. Hodgkiss 
v. Northland Petroleum Consolidated, 104 
M 328, 340, 67 P 2d 811. 


86-103 


Writing Required in Express Trust 


An express trust cannot be based upon 
an oral agreement. Lynch v. Herrig, 32 
M 267, 277, 80 P 240. 

Where, in an action to compel a recon- 
veyance of certain trust property on the 
ground that the purpose of the trust had 
been fully accomplished, defendant in his 
answer recognized the original contract by 
which the trust was created and the prop- 
erty conveyed as valid, but set up title to 
the property by virtue of a subsequent 
contract, he could not thereafter contend 
that the original contract was void because 
not in writing. Willoburn Ranch Co. v. 
Yegen, 49 M 101, 109, 140 P 231. 

Where there was no writing embodying 
an alleged “specific understanding and 
agreement,” there could be no enforcement 
of a trust since as the trust was pleaded, 
it was bottomed on parol and void under 
the statute of frauds. Platts v. Platts, 134 
M 474, 334 P 2d 722. 


References 

Whitcomb v. Koechel, 117 M 329, 333, 
158 P 2d 496; Opp v. Boggs, 121 M 131, 
193 P 2d 379, 383. 
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Collateral References 


Trusts€—5, 17-22, 62, 91. 
89 C.J.S. Trusts §§ 31-34, 36-41. 
54 Am. Jur. 33, Trusts, § 15 et seq. 


Implication of gift in inter vivos trust 
instrument. 11 ALR 2d 681. 

Time of ascertaining persons to take 
where designated as the “heirs,” “next of 
kin,” “descendants,” ete., of one other than 
the testator, trustor, grantor, life tenant, 
or remainderman. 60 ALR 2d 1389. 

When is a gift by deed of trust one 
to a class. 61 ALR 2d 212. 

Time of ascertaining persons to take 
under inter vivos trusts, where designated 
as the “heirs,” “next of kin,” “children,” 
“relations,” ete., of life tenant or remain- 
derman. 65 ALR 2d 1408. 

Person entitled to inter vivos grant or 
gift to “husband,” “wife,” or “widow.” 71 
ALR 2d 1273. 


(6785) Transfer to one for money paid by another—trust pre- 


sumed. When a transfer of real property is made to one person, and the 
consideration thereof is paid by or for another, a trust is presumed to result 
in favor of the person by or for whom such payment is made. 


History: En. Sec. 1312, Civ. C. 1895; 
re-en. Sec. 4538, Rev. C. 1907; re-en. Sec. 
6785, R. C. M. 1921. Cal. Civ. C. Sec. 853. 
Field Civ. C. Sec. 281. 


Breach of Law 


A resulting trust does not spring from 
a contract between the parties but arises 
from a breach of law and the acts of the 
parties. State ex rel. Gallatin County 
High School v. Brandenburg, 107 M 199, 
202, 82 P 2d 593. 


Conveyances between Persons in Con- 
fidential Relationships 


The rule declared by this section that 
where real property is conveyed to one 
person and the consideration therefor is 
paid by another, a trust is presumed to re- 
sult in favor of the person paying the 
consideration is subject to the exception 
that where the property is purchased by 
one with his own money and the title is 
placed by him in another to whom he 
stands in a confidential relation, such as 
husband, wife, parent, child, ete., the pre- 
sumption, rebuttable in character, is that 
the conveyance is made as a gift. Clary 
v. Fleming, 60 M 246, 250, 198 P 546; 
Humbird v. Arnet, 99 M 499, 44 P 2d 756. 

Where property is purchased by one 
with his own money and the title is 


placed by him in another with whom he 
stands in confidential relation, such as 
husband, wife, parent, child or such other 
relation that the grantee may naturally 
have a claim upon the bounty of the 
grantor, the presumption, rebuttable in 
character, is that the conveyance is made 
as a gift. MeQuay v. McQuay, 81 M 311, 
319, 263 P 683. See also Roman v. Albert, 
81 M 3938, 406, 264 P 115. 

The owner of lands mortgaged for a 
large amount conveyed them to a bank 
which subsequently became insolvent. Its 
receiver deeded them to his mother-in-law 
for an indeterminate amount of between 
two and five hundred dollars handed him 
by his wife, ostensibly in behalf of her 
mother. In an action to foreclose the 
mortgage, to have the grantee declared . 
a trustee of a resulting trust and several 
later conveyances set aside as fraudulent, 
held, that the money paid was that of the 
grantor and that, therefore, the grantee 
at once upon consummation of the trans- 
action became such trustee, her only in- 
terest in the property until she made con- 
veyance thereof being that of a holder 
of the legal title for the benefit of the 
grantor. Humbird v. Arnet, 99 M 499, 
510, 44 P 2d 756. 

The rule expressed in this section is sub- 
ject to the exception that if the consid- 
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eration is paid by one in close relationship 
to the transferee, such as husband and 
wife, parent and child, the rebuttable pre- 
sumption that the transaction was a gift 
arises; such exception applying where the 
grantee is the grantor’s son-in-law. Me- 
Laughlin v. Corcoran, 104 M 590, 595, 69 
P 2d 597. 


Created by Operation of Law 


A resulting trust arises by operation of 
law, from the fact that the consideration 
for the purchase of property was paid by, 
or on behalf of, one person, and the title 
thereto taken in the name of another. 
Hisenberg v. Goldsmith, 42 M 563, 573, 113 
PPi27. 

When a transfer of real property is 
made to one person and the consideration 
therefor is paid by or for another, a trust 
is presumed to result in favor of him by 
or for whom such payment is made; such 
resulting trust is created by operation of 
law, and not by contract, and may be 
proved by parol evidence. McQuay v. 
McQuay, 81 M 311, 319, 263 P 683. 

Under this section where a transfer of 
realty is made by one person and the con- 
sideration therefor is paid by or for an- 
other, a trust is presumed to result in fa- 
vor of the person by or for whom such 
payment is made, the trust being created 
by operation of law; hence the contention 
that a trust estate in real property can 
be created only by an instrument in writ- 
ing under statute of frauds is not meri- 
torious. Whitcomb v. Koechel, 117 M 329, 
333, 158 P 2d 496. 


Declaratory of Common Law 


This statute is but declaratory of the 
common law. Lynch v. Herrig, 32 M 267, 
274, 80 P 240. See Hisenberg v. Goldsmith, 
42 M 563, 573, 113 P 1127. 


Doctrine Applicable to Personal Property 


The provision of this section declaring 
that a trust is presumed to result in favor 
of a person by or for whom the considera- 
tion for the transfer of real property is 
paid by another, being but declaratory 
of the common law under which the rule 
applied as well as the purchase of per- 
sonal property, is controlling also where 
the property in question is_ personal. 
Meagher v. Harrington, 78 M 457, 469, 
254 P 4382, 


Effect of Laches 


In an action in ejectment in which 
defendant sought to establish a resulting 
trust in property conveyed to his wife, 
the consideration for which was paid by 
him, held, that by waiting ten years be- 
fore asserting his claim, the wife in the 
interim having secured a divorce, remar- 
ried and died, she in her lifetime paying 


86-103 


the taxes, rented and in every way treated 
it as her own, he was guilty of such laches 
as precluded his right to appeal to a court 
of equity for relief. Clary v. Fleming, 60 
M 246, 250, 198 P 546. See also First 
State Bank v. Mussigbrod, 83 M 68, 92, 
271 P 695. 


Elements of Proof 


Where it is sought to establish a re- 
sulting trust by reason of a conveyance 
made by or on behalf of a husband to his 
wife, the evidence establishing such trust 
must be clear, convincing and practically 
free from doubt, especially so where the 
wife is dead and the husband must estab- 
lish his case by his own testimony, as to 
oral conversations between himself and 
deceased. Clary v. Fleming, 60 M 246, 250, 
198 P 546; Humbird v. Arnet, 99 M 499, 
44 P 2d 756. 

In an action by a judgment creditor to 
enforce a judgment lien against real prop- 
erty standing of record in the name of 
the wife of the judgment debtor, in order 
for plaintiff to establish a prima facie 
case under either of the theories expressed 
in section 29-207 or 86-103, it must be 
proved that funds belonging to the hus- 
band judgment debtor were used for the 
purchase of the property. Beard v. Myers, 
136 M 350, 347 P 2d 719. 

Evidence supported establishment of a 
resulting trust where the consideration 
was paid at the time or before the time 
that legal title passed to the alleged trus- 
tee, in that the funds and the pick-up 
truck traded in, used for the initial down 
payment on a new truck, belonged to 
the defendant. Firemen’s Ins. Co. of New- 
ark, N. J. v. Show, 110 F Supp 523, 527. 


Mandamus 


Complaint for writ of mandate by a 
county high school against the county 
treasurer to compel payment of money 
realized from the sale of a building pur- 
chased with high school funds and sold 
by county commissioners as trustee when 
no longer needed for school purposes stated 
a cause of action on the theory of a re- 
sulting trust, although the pleading did 
not ask that such a trust be declared, and 
was sufficient to authorize issuanee of the 
writ directing defendant to deposit the 
sale price to the credit of plaintiff; in- 
corporation as a county high school dis- 
trict after purchase of building did not 
affect its right. State ex rel. Gallatin 
County High School v. Brandenburg, 107 
M 199, 202, 82 P 2d 593. 


Notice of Trust 


When a transfer of realty is made to 
one person, and the consideration is paid 
by another, a trust is presumed to arise 
in favor of the person making the pay- 
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ment, but trust property cannot be fol- 
lowed and impressed with a trust against 
one who is a bona fide purchaser for value 
without notice. Zier v. Osten, 135 M 484, 
342 P 2d 1076, 


Payment Must Be Made from Money of 
Beneficiary 


The one fundamental idea running 
through this section is that the money 
paid was in fact the money of the person 
who claims the existence and benefit of 
the trust. It is immaterial whether the 
payment was made by him personally or 
for him by another; but in either instance 
the payment must have been made with 
his money. Hisenberg v. Goldsmith, 42 
M 563, 574, 113 P 1127; Stauffacher v. 
Great Falls Publie Service Co., 99 M 324, 
43 P 2d 647; Humbird v. Arnet, 99 M 499, 
44 P 2d 756. 

Where, after the death of a mortgagor 
of real property, the cashier of a bank 
advised his widow to permit the property 
to be sold on foreclosure sale, and that he, 
acting for the bank, would buy it in for 
her benefit, the money so advanced to be 
deemed a loan to her, and she acted upon 
such advice, a resulting trust was created 
in her favor. Marcellus v. Wright, 51 M 
559, 563, 154 P 714. 

To create a resulting trust in real prop- 
erty, under this section, it is not neces- 
sary that the person for whose benefit a 
conveyance (assignment of sheriff’s cer- 
tificate of sale) is made must pay the 
money; if it is advanced by another for 
or on his behalf it is sufficient. McKen- 
zie v. Evans, 96 M 1, 29 P 2d 657. 


Presumption of Gift from Husband to 
Wife 

Where the parties to a transaction of the 
nature adverted to by this section stand 
in close relationship, such as husband and 
wife, the presumption of a trust is sup- 
planted by that of a gift. Bingham v. 
National Bank of Montana, 105 M 159, 
166; 72:-P.2d 90; elise ATwolb; 

Where defendant husband in a divorce 
action prayed that the family home be 
adjudged to him on the ground that, al- 
though standing in his wife’s name he 
had paid for it, thus seeking to establish 
a trust, it was incumbent upon him to 
overcome the presumption that where the 
husband pays the consideration and title 
is taken in his wife’s name, the trans- 
action constitutes a gift; and where he 
delayed for 26 years to make serious claim 
of title, the court’s finding for the wife 
may not be held abuse of discretion. Lewis 
v. Lewis, 109 M 42, 49, 94 P 2d 211. 

Ordinarily where a conveyance is made 
to one person, and the consideration is 
paid by another, a trust is presumed in 
favor of the latter, under this section. 
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But this presumption is not indulged 
where, as in the instant case, the convey- 
ance is made by the husband to the wife. 
In such case the presumption, disputable 
in character, is that the transfer was in- 
tended as a gift. Lewis v. Bowman, 113 
M 68, 77,121 Peod.162; 

In an action by a judgment creditor to 
set aside an alleged fraudulent transfer of 
real property made by husband to wife the 
day before judgment was rendered, where 
it appeared that ever since purchase there- 
of 15 years before with the wife’s money 
she had the equitable title thereto, bare 
legal title having been placed by mistake 
in the husband, the gift presumption was 
rebuttable, and property purchased with 
the wife’s money became part of her sepa- 
rate estate, and her separate equitable 
estate was not subject to execution under 
levy by the husband’s creditors. (No show- 
ing that creditor was misled and injured 
by title so long remaining.) Kranjeec v. 
Belinak, 114 M 26, 30, 132 P 2d 150. 

In an action by an ex-husband to impose 
a trust on property purchased together 
with ex-wife during coverture, the ex-hus- 
band failed to prove facts to overcome the 
presumption of a gift to the ex-wife and 
the rule in Montana is that a transfer of 
property from one spouse to the other is 
presumed to be a gift. (Associate Justices 
Bottomly and Angstman dissenting.) Dial 
v. Dial, 131 M 310, 310 P 2d 610. 


Presumption of Gift from Parent to 
Child 


Where the presumption of a resulting 
trust, arising from this section, is contra- 
dicted by the presumption of a gift aris- 
ing from the purchase of real property 
by a parent, with title placed in the 
child’s name, the latter overrides the for- 
mer and a gift is conclusively presumed. 
Platts v. Platts, 134 M 474, 334 P 2d 722. 


Presumption of Trust 


Where consideration for a transfer of 
property was paid, and title taken in the 
name of another a trust is presumed to 
result in favor of the person advancing 
the money. Campanello v. Mercer, 124 
M 528, 227 P 2d 312, 314, 


A trust is presumed to result in favor 
of the person by or for whom such pay- 
ment is made. Poepping v. Monson, 138 
M 38, 353 P 2d 325, 330. 


Property Acquired with Partnership 
Funds Creates Trust 


Where one of three partners engaged in 
the livestock business acquired patent to 
desert land used in the business and paid 
for it with partnership funds, the land 
was impressed with a resulting trust in 
favor of the three partners. Wilson v. 
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Wilson, 64 M 533, 543, 210 P 896, distin- 
guished in 122 M 525, 530, 206 P 2d 1017. 


Time of Payment of Consideration as 
Affecting Trust 


To create a resulting trust, the payment 
of the money as the consideration for the 
purchase of the property must have been 
made at the time or before the legal title 
passed to the party sought to be charged 
in the trust capacity. Lynch v. Herrig, 32 
M 267, 275, 80 P 240; Hisenberg v. Gold- 
smith, 42 M 563, 575, 113 P 1127. 

To raise a resulting trust in land the 
consideration for its purchase must have 
been paid at the time or before the legal 
title to it passed to the party sought to be 
charged in the trust capacity, payments 
made thereafter being insufficient for that 
purpose. MacGinniss Realty Co. v. Hin- 
derager, 63 M 172, 184, 206 P 436. 

While in order to raise a resulting trust, 
the payment of the money as the consid- 
eration for the purchase of the property 
must have been made at the time or before 
the legal title to it passes to the party 
to be charged in the trust capacity, the 
fact that the contract of purchase entered 
into by defendant antedated the passing 
of title some weeks was immaterial. Fee- 
ley v. Feeley, 72 M 84, 92, 231 P 908. 

The rule that to establish a resulting 
trust in real property the consideration 
must have been paid at the time, or before 
the time, the legal title passes was met 
where foreign co-owners who had executed 
powers of attorney to their resident co 
owner claimed a resulting trust in their 
favor in lands exchanged by their trustee 
for others included in a mortgage with 
knowledge of their trust character, equity 
and good conscience demanding that, un- 
der the circumstances, such consideration 
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as they furnished should be considered as 
furnished in time to create a trust. First 
State Bank v. Mussigbrod, 83 M 68, 92 
271 P 695. 


5) 


Voluntary Advancement 


Where the husband already owned a 
fee simple title and the wife voluntarily 
made an advancement to him for the 
express purpose of enabling him to pay 
off a mortgage it does not give rise to a 
trust under this section. Baird v. Baird, 
125 M 122, 232 P 2d 348, 353. 


References 


In re Estate of Deschamps, 65 M 207, 
212, 212 P 512; In re Hunter’s Estate, 
125 M 315, 236 P 2d 94, 95. 


Collateral References 
54 Am. Jur, 158, Trusts, § 203 et seq. 


Purported conveyance or transfer based 
on consideration, which is ineffective to 
transfer the property, as subject of con- 
structive trust, based on transferor’s duty 
to complete the transfer. 12 ALR 2d 961. 

Enforceability on theory of constructive 
trust of agreement to purchase property at 
judicial or tax sale for the joint benefit of 
the parties to the agreement. 14 ALR 2d 
1285, 

Rights of parties under oral agreement 
to buy or bid in land for another. 27 
ALR 2d 1285. 

Rights and incidents where real prop- 
erty purchased with wife’s funds is placed 
in spouses’ joint names. 43 ALR 2d 917. 

Constructive trust in favor of partner- 
ship where one partner purchases real 
estate with his own funds. 44 ALR 2d 
519. 


(6786) Purchasers protected. No implied or resulting trust can 


prejudice the rights of a purchaser or encumbrancer of real property for 


value and without notice of the trust. 


History: En. Sec. 1313, Civ. C. 1895; 
re-en, Sec. 4539, Rev. C. 1907; re-en. Sec. 
6786, R. C. M. 1921. Cal. Civ. C. Sec. 856. 
Field Civ. C. Sec. 284. 


Cross-Reference 


Bona fide purchaser not affected by im- 
plied trust, sec. 73-206. 


Attaching Creditor 


An attaching creditor is neither a pur- 
chaser nor an encumbrancer of real prop- 
erty for value within the meaning of this 
section, declaring that no resulting trust 
can prejudice the rights of such purchaser 
or encumbrancer; he succeeds to and ac- 
quires only the rights of the debtor at the 
time of the levy, subject to all the rights 
and equities of third persons which are 


capable of being enforced against the judg- 
ment debtor; the rule of caveat emptor 
applies. Stauffacher v. Great Falls Public 
Service Co., 99 M 324, 43 P 2d 647. 


Dower Right 


The rule, that a wife has no dower in 
trust property or in estates lost by breach 
of condition, cannot be avoided on the 
theory that the dower right, coming to 
the wife by virtue of marriage, is an 
interest acquired by purchase, and there- 
fore not to be prejudiced by a trust of 
which the wife had no knowledge at the 
time of the marriage. Huffine v. Lincoln, 
52 M 585, 594, 160 P 820. 

If a trust has been established in prop- 
erty standing in the name of a husband, 
his wife has, prima facie, no dower; she 


86-105 TRUSTS AND USES 


Collateral References 


Trusts€355-357. 
90 C.J.S. Trusts § 306. 


can have it only by showing a want of 
notice. Huffine v. Lincoln, 52 M 585, 594, 
160 P 820. 


86-105. (6787) For what purposes express trusts may be created. Ex- 
press trusts may be created for any of the following purposes: 


1. To sell real property, and apply or dispose of the proceeds in ac- 
cordance with the instrument creating the trust; 


2. To mortgage or lease real property for the benefit of annuitants or 
other legatees, or for the purpose of satisfying any charge thereon ; 


3. To receive the rents and profits of real property, and pay them to 
or apply them to the use of any person, whether ascertained at the time 
of the creation of the trust or not, for himself or for his family, during 
the life of such person, or for any shorter term, subject to the rules of 


sections 67-502 to 67-611; or, 


4. To receive the rents and profits of real property, and to accumulate 
the same for the purposes and within the limits prescribed by the sections 


above enumerated. 


History: En. Sec. 1314, Civ. C. 1895; 
re-en. Sec. 4540, Rev. C. 1907; re-en. Sec. 
6787, R. C. M. 1921. Cal. Civ. C. Sec. 857. 
Based on Field Civ. C. Sec. 285. 


Compiler’s Note 


Sections 67-513, 67-515 to 67-518, con- 
tained in the reference referred to above, 
were repealed by See. 3, Ch. 213, Laws 
1959, 


Conveyance by Trustee under Will 


A will devising one-half of the residuary 
estate to a trustee with directions to pay 
income to testator’s daughter for a certain 
period, and directing trustee to “convey 
and transfer the corpus” as provided there- 
in, was not invalid under this section as 
being a trust to convey. In re Strode’s 
Estate, 118 M 540, 167 P 2d 579, 582. 

Testator creating a trust and having 
the right to say to whom the real prop- 
erty shall belong may also provide in the 
trust that the trustee at the termination 


86-106. 


thereof shall convey the property. In re 
Strode’s Estate, 118 M 540, 167 P 2d 579, 
582. 


Statutes To Be Construed Together 


In determining what constitutes a trust 
and the manner of its creation, this sec- 
tion and sections 86-101, 86-102 and 86- 
207 must be construed together. Hodgkiss 
v. Northland Petroleum Consolidated, 104 
M 328, 340, 67 P 2d 811. 


References 


Platts v. Platts, 134 M 474, 334 P 2d 
722, 728. 


Collateral References 
Trusts@-11. 

89 C.J.S. Trusts § 25. 

54 Am. Jur. 37, Trusts, §§ 19, 20. 


Trust as created by deed for park or 
playground purposes. 15 ALR 2d 988. 


(6788) Profits of land liable to creditors in certain cases. 


When a trust is created to receive the rents and profits of real property, and 
no valid direction for accumulation is given, the surplus of such rents and 
profits, beyond the sum that may be necessary for the education and sup- 
port of the persons for whose benefit the trust is created, is lable to the 
claims of the creditors of such person, in the same manner as personal prop- 
erty which cannot be reached by execution. 


History: En. Sec. 1315, Civ. C. 1895; 
re-en. Sec. 4541, Rev. C. 1907; re-en. Sec. 
6788, R. C. M. 1921. Cal. Civ. C. Sec. 859. 
Field Civ. C. Sec. 287. 


86-107. 


Collateral References 


Trusts€—150-152. 
90 C.J.S. Trusts § 268. 


(6789) Vested power, execution of. Where a power is vested 


in several persons, all must unite in its execution; but, in case any one or 
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more of them are dead, the power may be executed by the survivor or sur- 
vivors, unless otherwise prescribed by the terms of the power. 

History: En. Sec. 1316, Civ. C. 1895; 
re-en. Sec, 4542, Rev. C. 1907; re-en. Sec. 
6789, R. C. M. 1921. Cal. Civ. C. Sec. 860. 
Field Civ. C. Sec. 323. 

Number Authorized to Act 


The trustees are not merely agents who 
act independently one of another. They 
constitute a board and they can act only 
as a unit in the disposition of any busi- 
ness of the trust which requires the exer- 


86-108. (6790) Trustees of express trusts to have whole estate. Except 
as hereinafter otherwise provided, every express trust in real property, valid 
as such in its creation, vests the whole estate in the trustees, subject only 
to the execution of the trust. The beneficiaries take no estate or interest 
in the property, but may enforce the performance of the trust. 


cise of judgment or discretion. Gordon 
Campbell Petroleum Co. v. Gordon Camp- 
bell-Kevin Syndicate, 75 M 261, 270, 242 
P 540, distinguished in 140 M 339, 345, 
372 P 2d 91. See also Williard v. Camp- 
bell Oil Co., 77 M 30, 40, 248 P 219. 


Collateral References 


Powers¢=30. 
72 C.J.S. Powers § 35. 


History: En. Sec. 1317, Civ. C. 1895; 
re-en. Sec. 4543, Rev. C. 1907; re-en. Sec. 
6790, R. C. M. 1921. Cal. Civ. C. Sec. 863. 
Field Civ. C. Sec. 291. 


2d 579, 583; Platts v. Platts, 134 M 474, 
334 P 2d 722, 728. 


Collateral References 
Trusts€134-136, 140, 336. 


References 90 O.J.S. Trusts §§ 180, 186. 
In re Strode’s Estate, 118 M 540, 167 P 
86-109. (6791) Authority of author over trust property. Notwith- 


standing anything contained in the last section, the author of a trust may, 
in its creation, prescribe to whom the real property to which the trust re- 
lates shall belong, in the event of the failure or termination of the trust, and 
may transfer or devise such property, subject to the execution of the trust. 


History: En. Sec. 1318, Civ. C. 1895; References 
re-en, Sec. 4544, Rev. C. 1907; re-en. Sec. In re Strode’s Estate, 118 M 540, 167 
6791, R. C. M. 1921. Cal. Civ. C. Sec. 864. p oq 579, 583. 
Field Civ. C. Sec. 292. 
Collateral References 


Trusts€~153. 
90 C.J.S. Trusts § 201. 


86-110. (6792) Title of grantee of trust property. The grantee or de- 
visee of real property subject to a trust acquires a legal estate in the prop- 
erty, as against all persons except the trustees and those lawfully claiming 
under them. 


History: En. Sec. 1319, Civ. C. 1895; 
re-en. Sec. 4545, Rev. C. 1907; re-en. Sec. 
6792, R. C. M. 1921. Cal. Civ. C. Sec. 865. 
Field Civ. C. Sec. 293. 


86-111. (6793) Interests remaining in grantor of express trust. Where 
an express trust is created in relation to real property, every estate not 
embraced in the trust, and not otherwise disposed of, is left in the author of 
the trust or his successors. 


History: En. Sec. 1320, Civ. C. 1895; 
re-en. Sec. 4546, Rev. C. 1907; re-en. Sec. 


86-112. (6794) Transfer by beneficiary of interest in trust forbidden. 
The beneficiary of a trust for the receipt of the rents and profits of real 
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References 
Barker v. Edwards, 259 Fed 484, 489. 


6793, R. C. M. 1921. Cal. Civ. C. Sec. 866. 
Field Civ. C. Sec. 294. 


86-113 TRUSTS AND USES 


property, or for the payment of an annuity out of such rents and profits, 
cannot transfer or in any manner dispose of his interest in such trust. 


History: En. Sec. 1321, Civ. C. 1895; 
re-en. Sec. 4547, Rev. C. 1907; re-en. Sec. 
6794, R. C. M. 1921. Cal. Civ. C. Sec. 867. 
Based on Field Civ. C. Secs. 295 and 296. 


86-113. 


(6795) Effect of omitting trust in conveyance. 


Collateral References 


Trusts€~146-149. 
90 C.J.S. Trusts § 186. 


Where an ex- 


press trust is created in relation to real property, but is not contained or 
declared in the grant to the trustee, or in an instrument signed by him, and 
recorded in the office with the grant to the trustee, such grant must be 
deemed absolute in favor of purchasers from such trustee without notice, 


and for a valuable consideration. 

History: En. Sec, 1322, Civ. C. 1895; 
re-en. Sec. 4548, Rev. C. 1907; re-en. Sec. 
6795, R. C. M. 1921. Cal. Civ. C. Sec. 869. 
Based on Field Civ. C. Sec. 297. 


86-114. 


(6796) Certain sales, etc., 


NOTE.—See Ch. 64, Laws 1943, See. 
73-206 of this code, as to effect of desig- 
nating a grantee as “trustee,” without 
setting forth the terms of the trust. 


by trustees, void. Where a trust in 


relation to real property is expressed in the instrument creating the estate, 
every transfer or other act of the trustee, in contravention of the trust, is 


absolutely void. 


History: En. Sec. 1323, Civ. C. 1895; 
re-en. Sec. 4549, Rev. C. 1907; re-en. Sec. 
6796, R. C. M. 1921. Cal. Civ. C. Sec. 870. 
Field Civ. C. Sec. 298. 


Burden of Proof 


However this section be viewed, it is 
perfectly clear that not all conveyances by 


86-115. 


(6797) When estate of trustee to cease. 


such trustees are prima facie void or void- 
able. They are void or voidable only if 
made in contravention of the trust, and 
as this presumably is not the character of 
any given conveyance, the burden is neces- 
sarily upon him who asserts to prove that 
such is its character. Horsky v. McKen- 
nan, 53 M 50, 57, 162 P 376. 


When the purpose for 


which an express trust was created ceases, the estate of the trustee also 


ceases. 


History: En. Sec. 1324, Civ. C. 1895; 
re-en. Sec. 4550, Rev. C. 1907; re-en. Sec. 
6797, R. C. M. 1921. Cal. Civ. C. Sec. 871. 
Field Civ. C. Sec. 299. 


Collateral References 


Trusts@~133-136. 
90 C.J.S. Trusts § 180. 


CHAPTER 2 


TRUSTS IN GENERAL—NATURE AND CREATION 


Section 86-201. Trusts classified. 


86-202. Voluntary trust defined. 

86-203. Involuntary trust defined. 

86-204. Parties to the contract. 

86-205. What constitutes one a trustee. 

86-206. For what purpose a trust may be created. 

86-207. Voluntary trust—how created as to trustor. 

86-208. How created as to trustee. 

86-209. Involuntary trustee, who is. 

86-210. Involuntary trust resulting from fraud, ete. 
86-201. (7878) Trusts classified. A trust is either: 


1. Voluntary; or, 
2. Involuntary. 


History: En. Sec. 2950, Civ. C. 1895; 
re-en. Sec. 5364, Rev. C. 1907; re-en. Sec. 
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7878, R. C. M. 1921. Cal. Civ. C. Sec. 2215. 
Field Civ. C. Sec. 1167. 


NATURE AND CREATION 


References 


Mantle v. White, 47 M 234, 241, 132 P 
22; Call v. Marcum, 62 M 73, 203 P 855; 
Meagher v. Harrington, 78 M 457, 469, 
254 P 432; Lewis v. Bowman, 113 M 68, 
76, 121 P 2d 162; Platts v. Platts, 134 
M 474, 334 P 2d 722, 727. 


86-202. 


86-203 


Collateral References 
Trusts€1, 62, 91, 129, 

89 C.J.S. Trusts §§ 10, 18. 
54 Am. Jur. 22, Trusts, § 5. 


(7879) Voluntary trust defined. A voluntary trust is an obli- 


gation arising out of a personal confidence reposed in, and voluntarily 
accepted by, one for the benefit of another. 


History: En. Sec. 2951, Civ. C. 1895; 
re-en. Sec. 5365, Rev. C. 1907; re-en. Sec. 
7879, R. C. M. 1921. Cal. Civ. C. Sec. 2216. 
Field Civ. C. Sec. 1168. 


Delivery of Property 


Where a mother upon her deathbed 
delivered a quantity of jewelry to her 
daughter-in-law with instruction to turn it 
over to her surviving husband to be in 
turn delivered to their sons when old 
enough to appreciate the gift, the result 
of the transaction was the creation of 
a voluntary trust, which was not ter- 
minated by the death of the father before 
the trust was executed, the court in such 
a case having power to appoint a trustee 
to carry it out. Stagg v. Stagg, 90 M 180, 
188, 300 P 539. 


Stockholders’ Agreement 


An agreement between preferred stock- 
holders that each should lend a certain 
proportion of a sum of money to the cor- 
poration, and that certain shares of com- 
mon stock held by one of their number 
in trust for distribution as a bonus to 
parties lending such money should imme- 
diately upon making the loan become the 
property of the lenders, and be divided 
according to the proportion of said sum 
lent by each, did not create a trust nor 


86-203. 
which is created by operation of law. 


History: En. Sec. 2952, Civ. C. 1895; 
re-en. Sec. 5366, Rev. C. 1907; re-en. Sec. 
7880, R. C. M. 1921. Cal. Civ. C. Sec. 2217. 
Field Civ. C. Sec. 1169. 


Resulting or Constructive Trusts 


Involuntary trusts are either resulting or 
constructive trusts. Under section 86-103, 
when a transfer of real property is made 
to one person, and the consideration there- 
of is paid by another, the trust presumed 
to result in favor of the person by whom 
such payment is made is called a result- 
ing trust. Such presumption is not in- 
dulged where as in the instant case, the 
conveyance is made by the husband to 
the wife. In such case the presumption, 
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make the holder of the certificates of 
stock a trustee for the benefit of his 
fellow signers; nor does the mere fact that 
the holder of the stock retained posses- 
sion of the certificates representing such 
stock as a mere stakeholder make him 
such a trustee. Crosby v. Robbins, 56 
M 179, 190, 182 P 122; Asbury v. Robbins, 
56 M 195, 182 P 126; Hanson vy. Robbins, 
56 M 196, 182 P 126. 


Writing Not Required 

A voluntary trust may be created orally 
when the subject matter is personal prop- 
erty; it is a device by which the donor 
effectuates a gift either of property or of 
its beneficial use and enjoyment to a des- 
ignated donee. Stagg v. Stagg, 90 M 180, 
188, 300 P 539. 


References 


MeDonald v. American Nat. Bank, 25 M 
456, 494, 65 P 896; Mantle v. White, 47 M 
234, 241, 132 P 22; Montana-Wyoming 
Assn. of Credit Men v. Commercial Nat. 
Bank, 80 M 174, 179, 259 P 1060; Conley 
v. Johnson, 101 M 376, 383, 54 P 2d 585. 


Collateral References 


Trusts¢1. 
89 C.J.S. Trusts § 18. 


(7880) Involuntary trust defined. An involuntary trust is one 


disputable in character, is that the trans- 
fer was intended as a gift. Lewis v. Bow- 
man, 113 M 68, 76, 121 P 2d 162. 

When a resulting trust is claimed in 
less than all the land conveyed, it must 
be shown that the cestui que trust fur- 
nished an aliquot part of the consideration 
for the purchase of a definite part of, or 
interest in, the property. Platts v. Platts, 
134 M 474, 334 P 2d 722. 


References 


Mantle v. White, 47 M 234, 241, 132 
P 22; Meagher v. Harrington, 78 M 457, 
469, 254 P 432; Montana-Wyoming Assn. 
of Credit Men v. Commercial Nat. Bank, 
80 M 174, 179, 259 P 1060. 


86-204 


86-204. 


(7881) Parties to the contract. 


TRUSTS AND USES 


The person whose confidence 


ereates the trust is called the trustor; the person in whom confidence is 
reposed is called the trustee; and the person for whose benefit the trust is 


ereated is called the beneficiary. 


History: En. Sec. 2953, Civ. C. 1895; 
re-en. Sec. 5367, Rev. C. 1907; re-en. Sec. 
7881, R. C. M. 1921. Cal. Civ. C. Sec. 2218. 
Field Civ. C. Sec. 1170. 


References 


MeDonald v. American Nat. Bank, 25 
M 456, 494, 65 P 896; Willoburn Ranch Co. 
v. Yegen, 45 M 254, 259, 122 P 915; 


86-205. 


(7882) What constitutes one a trustee. 


Mantle v. White, 47 M 234, 241, 132 P 22; 
Gordon Campbell Petroleum Co. v. Gordon 
Campbell-Kevin Syndicate, 75 M 261, 270, 
242 P 540. 


Collateral References 


Trusts€121-124, 
89 C.J.S. Trusts § 23. 


Every person who 


voluntarily assumes a relation of personal confidence with another is deemed 
a trustee, within the meaning of this chapter, not only as to the person who 
reposes such confidence, but also as to all persons of whose affairs he thus 
acquires information which was given to such person in the like confidence, 


or over whose affairs he, by such confidence, obtains any control. 


History: En. Sec. 2954, Civ. C. 1895; 
re-en, Sec. 5368, Rev. C. 1907; re-en. Sec. 
7882, R. C. M. 1921. Cal. Civ. C. Sec. 2219. 
Field Civ. C. Sec. 1171. 


Existence of Trust 


The term “fiduciary or confidential re- 
lation” is one founded upon trust or con- 
fidence reposed by one person in the 
integrity and fidelity of another, and pre- 
eludes the idea of profit or advantage 
resulting from the dealings of the parties 
and the person in whom the confidence is 
reposed. In such relation the party in 


86-206. 


whom the confidence is reposed, if he vol- 
untarily accepts it, may take no advantage 
of the other party without the latter’s 
knowledge or consent. Kerrigan v. 
O’Meara, 71 M 1, 6, 227 P 819. 


References 
Roecher v. Story, 91 M 28, 44, 5 P 2d 
205. 


Collateral References 


Trusts€123. 
89 C.J.S. Trusts § 23. 


(7883) For what purpose a trust may be created. <A trust may 


be created for any purpose for which a contract may lawfully be made, 
except as otherwise prescribed by the chapters on uses and trusts and on 


transfers. 


History: En. Sec. 2955, Civ. C. 1895; 
re-en. Sec. 5369, Rev. C. 1907; re-en. Sec. 
7883, R. C. M. 1921. Cal. Civ. C. Sec. 2220. 
Field Civ. C. Sec. 1172. 


Cross-References 

Sale, mortgage or lease of trust prop- 
erty, secs. 86-315 to 86-325. 

Trusts and uses in relation to real prop- 
erty, sees. 86-101 to 86-115. 


Trustee of Express Trust May Maintain 
Action in His Own Name 


Where a collection agent took assign- 
ments of claims against a debtor “in 
trust,” he could maintain suit thereon in 


86-207. 


his own name as trustee of express trust. 
Rae v. Cameron, 112 M 159, 175, 114 P 
2d 1060, overruling Streetbeck v. Benson, 
107 M 110, 113, 80 P 2d 861, and Northern 
Montana Assn. of Credit Men v. Hauge, 
111 M 56, 105 P 2d 1102. 


References 
Department of Agriculture, Labor and 


Industry v. DeVore, 91 M 47, 61, 6 P 2d 
125. 


Collateral References 
Trusts¢—11. 

89 C.J.S. Trusts § 9. 

54 Am. Jur. 37, Trusts, §§ 19, 20. 


(7884) Voluntary trust—how created as to trustor. Subject to 


the provisions of section 86-102, a voluntary trust is created, as to the trustor 
and beneficiary, by any words or acts of the trustor, indicating with reason- 
able certainty: 
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NATURE AND CREATION 


86-209 


1. An intention on the part of the trustor to create a trust; and, 
2. The subject, purpose and beneficiary of the trust. 


History: En. Sec. 2956, Civ. C. 1895; 
re-en. Sec. 5370, Rev. C. 1907; re-en. Sec. 
7884, R. C. M. 1921. Cal. Civ. C. Sec. 2221. 
Field Civ. C. Sec. 1173. 


Insolvency of Warehouseman 


The transaction between an insolvent 
grain warehouseman and the state depart- 
ment of agriculture, whereby the former 
did no more fhan assent to the taking 
over of its property (other than stored 
grain) by the department, may not in an 
action for the conversion of such property, 
be held to show the creation of a trust 
in the department in favor of holders of 
unredeemed storage tickets, where the 
complaint did not disclose an intention 
on the part of the supposed trustor to 
create a trust or a designation of the 
beneficiaries (this section and section 86- 
208), and hence the district court did not 
err in sustaining a demurrer to the com- 
plaint seeking to recover on the theory 
that at the time of its seizure by the 
sheriff, plaintiff was entitled to the pos- 


86-208. 


(7885) How created as to trustee. 


session of the property. (Associate Jus- 
tices Matthews and Ford dissenting.) De- 
partment of Agriculture, Labor and In- 
en v. DeVore, 91 M 47, 56, 6.P 2d 


Statutes To Be Construed Together 


In determining what constitutes a trust 
and the manner of its creation, this sec- 
tion and sections 86-101, 86-102 and 86- 
105 must be construed together. Hodg- 
kiss v. Northland Petroleum Consolidated, 
104 M 328, 340, 67 P 2d 811. 


References 


MeDonald v. American Nat. Bank, 25 
M 456, 494, 65 P 896; Mantle v. White, 47 
M 234, 241, 132 P 22; Crosby v. Robbins, 
56 M 179, 190, 182 P 122; Conley v. John- 
son, 101 M 376, 383, 54 P 2d 585. 


Collateral References 


Trusts€~1 et seq. 
89 C.J.S. Trusts § 18. 
54 Am, Jur. 33, Trusts, §§ 15-92. 


Subject to the provisions of 


section 86-102, a voluntary trust is created, as to the trustee, by any words 
or acts of his indicating, with reasonable certainty : 


1. His acceptance of the trust, or his acknowledgment, made upon suf- 
ficient consideration, of its existence; and, 


2. The subject, purpose, and beneficiary of the trust. 


History: En. Sec. 2957, Civ. C. 1895; 
re-en, Sec. 5371, Rev. C. 1907; re-en. Sec. 
7885, R. C. M. 1921. Cal. Civ. C. Sec. 2222, 
Field Civ. C. Sec. 1174. 


Acceptance of Trust 


In order to bring about a trust relation- 
ship so as to bind the trustee thereby there 
must have been some act or declaration 
by the trustee indicating an acceptance 
of the trust. Wood v. Robbins, 67 M 409, 
412, 215 P 1101. 


Intention to Create 


The transaction between an insolvent 
grain warehouseman and the state depart- 
ment of agriculture, whereby the former 
did no more than assent to the taking over 
of its property (other than stored grain) 
by the department, may not in an action 
for the conversion of such property, be 
held to show the creation of a trust in the 


86-209. 


(7886) Involuntary trustee, who is. 


department in favor of holders of unre- 
deemed storage tickets, where the com- 
plaint did not disclose an intention on the 
part of the supposed trustor to create a 
trust or a designation of the beneficiaries 
(this section and section 86-207), and 
hence the district court did not err in sus- 
taining a demurrer to the complaint seek- 
ing to recover on the theory that at the 
time of its seizure by the sheriff, plaintiff 
was entitled to the possession of the prop- 
erty. (Associate Justices Matthews and 
Ford dissenting.) Department of Agricul- 
ture, Labor and Industry v. DeVore, 91 M 
47, 56, 6 P 2d 125. 


References 

Mantle v. White, 47 M 234, 241, 132 P 
22; Glendenning v. Slayton, 55 M 586, 
594, 179 P 817; Crosby v. Robbins, 56 
M 179, 190, 182 P 122; Stagg v. Stagg, 
90 M 180, 189, 300 P 539. 


One who wrongfully de- 


tains a thing is an involuntary trustee thereof, for the benefit of the owner. 


History: En. Sec. 2958, Civ. C. 1895; 
re-en. Sec. 5372, Rev. C. 1907; re-en. Sec. 
7886, R. C. M. 1921. Cal. Civ. C. Sec. 2223. 
Field Civ. C. Sec. 1175. 


Fraud 

The act of a tenant of mortgaged land in 
refusing to deliver possession thereof to 
the mortgagee on demand based on a pro- 


86-210 


vision in the mortgage entitling him to 
possession on failure of the mortgagor to 
pay one of the mortgage notes, resulting 
in ouster proceedings, did not fall within 
the statutory definition of either actual or 
constructive fraud; hence, the contention 
of the mortgagee that the tenant by his 
wrongful act in withholding possession be- 
came a constructive trustee and that his 
possession after demand was the possession 
of the mortgagee cannot be sustained. 
Morton v. Union Central Life Ins. Co., 80 
M 593, 611, 261 P 278. 


Unauthorized Sale 


Where the receiver of a corporation sold 
certain of its property, and thereafter the 
order appointing the receiver and author- 
izing a sale was reversed on appeal, the 
purchasers held the property and the pro- 
ceeds of their sale thereof as involuntary 
trustees for the corporation, and the re- 
ceiver held the purchase price as an in- 
voluntary trustee for the purchasers. Lutey 
v. Clark, 31 M 45, 54, 77 P 305, 84 P 73. 


86-210. 


(7887) Involuntary trust resulting from fraud, etc. 


TRUSTS AND USES 


Wrongful Occupation of Land Does Not 
Create Trust 


This section and section 86-210, general 
in their nature, declaring who are in- 
voluntary trustees of things wrongfully 
detained from their owner or gained 
through fraud, etc., for the benefit of the 
person entitled thereto, have no applica- 
tion to a wrongful occupation of land 
after demand by its owner, but that as to 
such occupation the provisions of section 
17-402, are controlling. Kester v. Amon, 
81 M 1, 18, 14, 261 P 288. 


References 

Kerrigan v. O’Meara, 71 M 1, 5, 227 P 
819; Montana-Wyoming Assn. of Credit 
Men v. Commercial Nat. Bank, 80 M 174, 
179, 259 P 1060; Whorley v. Patton- 
Kjose Co., 90 M 461, 488, 5 P 2d 210. 


Collateral References 


Trusts€—95, 104, 105. 
89 C.J.S. Trusts § 18. 
54 Am, Jur, 146, Trusts, § 186 et seq. 


One who 


gains a thing by fraud, accident, mistake, undue influence, the violation of 
a trust, or other wrongful act, is, unless he has some other or better right 
thereto, an involuntary trustee of the thing gained, for the benefit of the 
person who would otherwise have had it. 


History: En. Sec. 2959, Civ. C. 1895; 
re-en. Sec. 5373, Rev. C. 1907; re-en. Sec. 
7887, R. C. M. 1921. Cal. Civ. C. Sec. 2224. 
Field Civ. C. Sec. 1176. 


Burden of Proof to Establish Trust 


The rule that to establish a trust the 
evidence must be elear, convincing and 
practically free from doubt, a question de- 
terminable by the trial court, is especially 
applicable where plaintiff must establish 
his case largely. by his own testimony as 
to conversations had between himself and 
a decedent (here his divorced wife) after 
the lapse of many years, or where parol 
evidence alone is relied upon. The burden 
of proving, by clear and convincing evi- 
dence, that a deed absolute on its face 
was intended as a mortgage is upon him 
who alleges the fact. Lewis v. Bowman, 
113 M 68, 77, 121 P 2d 162. 


Director of Corporation Occupies Fidu- 
ciary Relation 

In an action to compel conveyance of 
property allegedly held in trust for plain- 
tiff corporation by a director who had lo- 
cated several mining claims adjacent to 
the property of the company and needed 
for dumping waste rock, even though he 
claimed to be a “dummy” director, a figure- 
head who discharges no duties, he still 
owed it the duty not to act against its 
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interests without prior warning for it to 
protect itself, and though he is not strictly 
a trustee, he occupies a fiduciary relation 
to the company, and cannot enrich him- 
self at the expense of the stockholders. 
Golden Rod Min. Co. v. Bukvich, 108 M 
569, 575, 92 P 2d 316. 


Husband and Wife 


Where a married woman, owning sepa- 
rate property, was desirous, during a dan- 
gerous illness, of conveying to her daugh- 
ter, but consented to convey to her 
husband instead, on his promise to devise 
both this property and his own to the 
daughter and a son, the husband, on the 
death of the wife and the repudiation of 
his promise, occupies the position of an 
involuntary trustee for the benefit of the 
daughter, and the latter is the real party 
in interest on whom devolves the privilege 
of maintaining the appropriate action. 
Huffine v. Lincoln, 52 M 585, 594, 160 P 
820. 


Intention Immaterial 


The constructive trust declared by this 
section is based upon the fundamental 
idea of fraud or wrongdoing in the trus- 
tee, independently of any actual or pre- 
sumed intention to create a trust, while 
in all species of resulting trusts, intention 
is an essential element. Meagher v. Har- 
rington, 78 M 457, 470, 254 P 432. 
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Landlord and Tenant 


The basis of a constructive trust is 
fraud, actual or constructive; henee where 
the act of a tenant of mortgaged land in 
refusing to deliver possession thereof to 
the mortgagee on demand based on a pro- 
vision in the mortgage entitling him to 
possession on failure of the mortgagor to 
pay one of the mortgage notes, resulting 
in ouster proceedings, did not fall within 
the statutory definition of either actual 
or constructive fraud, the contention of 
the mortgagee that the tenant by his 
wrongful act in withholding possession be- 
came a constructive trustee and that his 
possession after demand was the posses- 
sion of the mortgagee cannot be sustained. 
Morton v. Union Central Life Ins. Co., 80 
M 593, 611, 261 P 278. 


Only Beneficiaries of Fiduciary Rela- 
tionship May Object to Transaction 


Where a director of a corporate holder 
of an option to purchase mining property 
for $32,857.71 purchased the property for 
$12,000, subject to the option, through 
another corporation which he controlled, 
the corporate holder, its stockholders, and 
creditors, could prevent him from making 
a profit and compel him to convey his 
rights to the corporate holder, but a third 
person purchasing the property from one 
who as a stockholder of the corporate 
holder redeemed it after a sale on execu- 
tion is not one of the beneficiaries and had 
no standing or cause of action to ques- 
tion the director’s purchase. Northern Min. 
Corp. v. Cooke Min. Co., 123 F 2d 9, 12. 


Parent and Child 


Where daughter conveyed real property 
to her mother with the understanding that 
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it was to be held in trust for her, and the 
mother then deeded the property to an- 
other daughter with the understanding 
that it was to be held in trust for the 
first daughter, but there was no written 
trust agreement, a constructive trust 
would result. Opp v. Boggs, 121 M 131, 
193 P 2d 379, 383, distinguished in 132 
M 229, 315 P 2d 1001, 1005. 


Wrongful Occupation of Land Does Not 
Create Trust 


This section and section 86-209, general 
in their nature, declaring who are involun- 
tary trustees of things wrongfully detained 
from their owner or gained through fraud, 
ete., for the benefit of the person entitled 
thereto, have no application to a wrongful 
occupation of land after demand by its 
owner, but that as to such occupation the 
provisions of section 17-402, are econtrol- 
ling. Kester v. Amon, 81 M 1, 13, 14, 
261 P 288. 


References 


Lutey v. Clark, 31 M 45, 54, 77 P 305, 
84 P 73; Harrison v. Riddell, 64 M 466, 
478, 210 P 460; Duffy v. Hastings, 78 M 
22, 34, 252 P 316; Montana-Wyoming Assn. 
of Credit Men v. Commercial Nat. Bank, 
80 M 174, 179, 259 P 1060; Whorley v. 
Patton-Kjose Co., 90 M 461, 486, 5 P 2d 
210; Bradbury v. Nagelhus, 132 M 417, 
319 P 2d 503, 509; Platts v. Platts, 134 
M 474, 334 P 2d 722, 727; Gunther v. 
Home Ins. Co., 286 Fed 396. 


Collateral References 


Trusts€—93-105. 

89 C.J.S. Trusts §§ 74-76, 139, 143, 145, 
146, 

54 Am. Jur. 167, Trusts, § 218 et seq. 
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TRUSTEE’S OBLIGATIONS—SALE, MORTGAGE OR LEASE OF 
TRUST PROPERTY 
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Trustee not to assume a trust adverse to interest of beneficiary. 


Section 86-301. Trustee’s obligation to good faith. 
86-302. Trustee not to use property for his own benefit. 
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86-307. Trustee guilty of fraud, when. 


86-308. 
86-309. 


Presumption against trustees. 
Trustee mingling trust property with his own. 


86-310. 
86-311. 


Measure of liability for breach of trust. 

Measure of liability for unauthorized use or disposal of trust prop- 
erty—intent to serve interests of beneficiary. 

Cotrustees—how far liable for each other. 

Third person—when involuntary trustee. 

When third person must see to application of trust property. 

Power of district court concerning trust property. 

Lease of property. 


86-312. 
86-313. 
86-314. 
86-315. 
86-316. 
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86-317. Mineral lease. 

86-318. Petition and hearing. 
86-319. Venue. 

86-320. 

86-321. Unknown defendants. 
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86-323. 
86-324. 
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TRUSTS AND USES 


Notice of hearing—service and publication. 


Defendant minors and persons of unsound mind—guardian ad litem. 
Order—confirmation—conveyances—proceeds. 

Effect of final order on unknown persons. 

Validity of final orders. 
Responsibility for application of money. 


(7888) Trustee’s obligation to good faith. In all matters con- 


nected with his trust, a trustee is bound to act in the highest good faith 
toward his beneficiary, and may not obtain any advantage therein over the 
latter by the slightest misrepresentation, concealment, threat, or adverse 


pressure of any kind. 


History: En. Sec. 2970, Civ. C. 1895; 
re-en. Sec. 5374, Rev. C. 1907; re-en. Sec. 
7888, R. C. M. 1921. Cal. Civ. C. Sec. 2228. 
Field Civ. C. Sec. 1177. 


Cross-References 


Assessment of trust property for taxa- 
tion, sec. 84-418. 

Trustees of express trusts may prose- 
cute actions, M. R. Civ. P., Rule 17(a). 

Writing required to transfer interest in 
trust, sec. 67-1701. 


Beneficiary’s Interest 


Where the settlor of a revocable trust 
purchased a stock certificate in his name 
as trustee for a certain beneficiary and re- 
served the right to change the beneficiary 
and to receive the income and to vote the 
stock, upon the declaration of the trust 
the named beneficiary became vested with 
an equitable interest in the stock which 
consisted essentially in a right to have 
the trustee perform the duties imposed on 
him by law, and eventually to succeed to 
complete ownership of the stock. Investors 
Stock Fund, Inc. v. Roberts, 179 F Supp 
185, affirmed in 286 F 2d 647. 


Deposit in Bank for Benefit of Another 


A bank which accepts a deposit of 
money in trust for the benefit of another, 
to be delivered to a third party upon the 
happening of a contingency, is bound to 
the highest good faith in executing the 
trust thus created; disposition of the de- 
posit contrary to instruction renders the 
bank liable in damages either for a con- 
version, or in assumpsit for money had 
and received. Glendenning v. Slayton, 55 
M 586, 594, 179 P 817. 


Directors of Corporation 


A resolution of four directors of a cor- 
poration voting three of their number sal- 
aries, and giving them back pay, predi- 
eated on bylaws previously passed by five 
directors, including the first mentioned 
four, is void under sections 86-301 to 86- 


18 


312. MeConnell v. Combination Min. & 
Mill. Co., 30 M 239, 257, 76 P 194, modi- 
fied on other grounds, 31 M 563, 79 P 
248, and distinguished in 140 M 339, 345, 
372 P 2d 91. 


Forfeiture of Option 


Where neighboring ranchers began joint 
venture by each contributing $1,000 to 
bind a one year purchase option covering 
lands and leases, and after forfeiture of 
option and option payment, continued their 
joint activities, purchase of all the land 
and leases by one partner, nine months 
after forfeiture, should not have been 
made after $14,000 price was decided with- 
out demanding that other partner produce 
purchase money or withdraw from venture. 
Bradbury v. Nagelhus, 132 M 417, 319 P 
2d 503, 507. 


Industrial Accident Board 


The industrial accident board is under 
a legal and moral duty to deal fairly with 
workmen as beneficiaries and to disclose 
all matters affecting their interests, either 
beneficially or otherwise. Yurkovich v. 
Industrial Accident Board, 132 M 77, 314 
P 2d 866, 869. 


Manager of Syndicate 


By this section and section 86-307, it is 
made the duty of a trustee to act in the 
utmost good faith to those for whom he 
acts, and failure of the manager of a 
syndicate to inform those to whom sales 
of units were made through the use of the 
mails, that by contracts made by him ap- 
proximately 50 per cent of the proceeds 
of sales was paid as commissions and ex- 
penses to sales agents, was a breach of 
trust and a fraud upon them. Campbell v. 
United States, 12 F 2d 873. 


Officer of Bank Dealing with It 


While an officer or director of a bank 
stands in a fiduciary relation to it and 
will not be permitted to profit because of 
his position as such, he may engage in or- 
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dinary business transactions with it or 
through it, provided his dealings are fair 
and he takes no undue advantage of his 
fiduciary relationship. Duffy v. Hastings, 
78 M 22, 252 P 316. 


Purchase of Property by Fiduciary 


The directors of a mining corporation 
are not allowed to profit by virtue of their 
position, and a breach of official duty on 
their part is fraud in law. A director, 
who purchases the property of the corpo- 
ration at a judicial sale, must not be per- 
mitted to obtain a dishonest advantage 
over the corporation or its stockholders. 
Coombs v. Barker, 31 M 526, 545, 79 P 1. 


Sale by Broker to Himself Voidable 


A real estate broker entrusted with the 
privilege of selling the land of his prin- 
cipal, cannot sell to himself, and where 


86-302. 


(7889) Trustee not to use property for his own benefit. 


he does so, the sale made by him is void- 
able at the option of the owner. Crowley 
v. Rorvig, 61 M 245, 262, 203 P 496. 


References 


Tatem v. Eglanol Min. Co., 42 M 475, 
489, 113 P 295; Mayger v. St. Louis Min. 
& Mill. Co., 68 M 492, 501, 219 P 1102; 
State ex rel. Rankin v. Banking Corp. of 
Montana, 77 M 134, 150, 251 P 151; In 
re Mullen’s Estate, 97 M 144, 159, 33 P 
2d 270; Stephenson v. Rainbow Flying 
Service, Inc., 99 M 241, 42 P 2d 735; 
Rasmusson v. Eddy’s Steam Bakery, 57 F 
2d 27. 


Collateral References 


Trusts@179. 
90 C.J.S. Trusts § 247. 
04 Am. Jur. 246, Trusts, §§ 311-320. 


A trus- 


tee may not use or deal with the trust property for his own benefit, or for 
any other purpose unconnected with the trust, in any manner. 


History: En. Sec. 2971, Civ. C. 1895; 
re-en. Sec. 5375, Rev. C. 1907; re-en. Sec. 
7889, R. C. M. 1921. Cal. Civ. C. Sec. 2229, 
Field Civ. C. Sec. 1178. 


Cross-Reference 


Appropriation of property by trustee, 
larceny, sec. 94-2715. 


Accounting—Accumulations from Use of 
Trust Funds 


The supreme court has emphasized this 
statutory rule by declaring that the trus- 
tee must account for all accumulations 
from the use of trust funds, and that un- 
der no circumstances will he be permitted 
to profit from their use. In re Davis’ Es- 
tate, 35 M 273, 286, 88 P 957; City of 
Butte v. Goodwin, 47 M 155, 163, 134 P 
670; In re Allard Guardianship, 49 M 
219, 224, 141 P 661. 


Accounting—Selling Price of Land 


Good faith requires an agent employed 
to sell land to account to his principal for 
the entire selling price, less the agreed 
commission. Middlefork Cattle Co. v. Todd, 
49 M 259, 262, 141 P 641. 


Administrator Continuing Business of 
Decedent 


Generally, an administrator is not per- 
mitted to engage the assets of the estate 
under his control in trade or business; 
where he does so without authority of 
court beyond the time required in winding 
up its affairs and makes a profit it inures 
to the estate, and if he meets with loss he 
must bear it. In re Jennings’ Estate, 74 
M 449, 462, 241 P 648, distinguished in 
122 M 31, 41, 198 P 2d 629. 
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Bank Trustee Purchasing Bonds 


Where a bank while acting as trustee 
of an estate had purchased bonds with its 
own funds and after holding them for 
about a month transferred them to the 
estate, retaining accrued interest for that 
month, the estate receiving the interest 
from the date the bonds were charged to 
it, claim of the cestui que trust that the 
bank profited from the use of estate funds, 
contrary to the provisions of this section, 
held of no merit. In re Harper’s Estate, 
98 M 356, 372, 40 P 2d 51. 


Beneficiary’s Interest 


Where the settlor of a revocable trust 
purchased a stock certificate in his name 
as trustee for a certain beneficiary and re- 
served the right to change the beneficiary 
and to receive the income and to vote the 
stock, upon the declaration of the trust 
the named beneficiary became vested with 
an equitable interest in the stock which 
consisted essentially in a right to have 
the trustee perform the duties imposed on 
him by law, and eventually to succeed to 
complete ownership of the stock. Investors 
Stock Fund, Ine. v. Roberts, 179 F Supp 
185, affirmed in 286 F 2d 647. 


Malversation of Trust Fund 


It has been a recognized rule in equity 
for a century or more, that a trustee shall 
not deal with the trust funds for any pur- 
pose not connected with the trust, and 
shall not profit by malversation of the 
trust fund. In re Allard Guardianship, 49 
M 219, 229, 141 P 661. 


86-303 TRUSTS AND USES 


Misappropriation by Attorney of Funds 262, 203 P 496; In re Eakins’ Estate, 64 
of Client M 84, 93, 208 P 956; Mayger v. St. Louis 


Where an attorney endorsed a check be- Min. & Mill. Co., 68 M 492, 501, 219 P 
longing to his client, deposited it in bank 1102; Duffy v. Hastings, 78 M 22, 252 P 
and used the proceeds in the discharge of 316; Stephenson v. Rainbow Flying Serv- 
his private obligations, repaying it only 1€@, Ine., 99 M 241, 42 P 2d 735; Conley 
after being called to account by the client Vv. Johnson, 101 M 376, 397, 54 P 2d 585; 
some four months later, he was guilty of Rasmusson v. Eddy’s Steam Bakery, 57 F 
a fraud upon the latter, under this section. 24 27. 

In re Lunke, 56 M 226, 182 P 126. Collateral Rarorences 


References Trusts€-171 et seq., 231. 
Glendenning v. Slayton, 55 M 586, 594, 90 C.J.S. Trusts § 248. 
179 P 817; Crowley v. Rorvig, 61 M 245, 


86-303. (7890) Certain transactions forbidden. Neither a trustee nor 
any of his agents may take part in any transaction concerning the trust in 
which he or anyone for whom he acts as agent has an interest, present or 
contingent, adverse to that of his beneficiary, except as follows: 


1. When the beneficiary, having capacity to contract, with full knowl- 
edge of the motives of the trustee, and of all other facts concerning the 
transaction which might affect his own decision, and without the use of 
any influence on the part of the trustee, permits him to do so; 


2. When the beneficiary, not having capacity to contract, the proper 
court, upon the like information of the facts, grants the like permission; or, 

3. When some of the beneficiaries, having capacity to contract, and 
some not having it, the former grant permission for themselves, and the 
proper court for the latter, in the manner above prescribed. 


History: En. Sec. 2972, Civ. C. 1895; liard v. Campbell Oil Co., 77 M 30, 39, 
re-en. Sec. 5376, Rev. C. 1907; re-en. Sec. 248 P 219. 
7890, R. C. M. 1921. Cal. Civ. C. Sec. 2230. 


Based on Field Civ. ©. Sec. 1179. Guardian as Trustee 
: A guardian is a trustee, and is held to 
Business Trust the strict accountability attaching to a 


A trustee of a business trust cannot vote trustee. Smith v. Smith, 210 Fed 947, 951, 
as such upon the approval of a claim of affirmed in 224 Fed 1. 
his own against the trust; hence where Where a guardian, who had used his 
only two of the three trustees constituting ward’s money in payment of his debts, 
the board were present at one of its meet- concealed this fact from the court in ap- 
ings when the individual claim of one of plying for authority to borrow his ward’s 
the two was presented for allowance and money at a low rate of interest, the order 
an alleged account stated agreed upon, the so procured by fraud and imposition was 
action was void for want of competent voidable, and afforded no protection to the 
representation of the trust. Gordon Camp- guardian, and he was liable for legal in- 
bell Petroleum Co. v. Gordon Campbell- terest both before and after the order 
Kevin Syndicate, 75 M 261, 270, 242 P _ granting such authority, there having been 
540, distinguished in 140 M 339, 345, 372 no such disclosure as is required by this 
Peoeo.b section. Smith v. Smith, 210 Fed 947, 951, 

Since a trustee cannot take part in any’ affirmed in 224 Fed 1. 
transaction concerning the trust in which 
he is interested (this section), a contract Purchase of Mortgage 
entered into between a common-law trust Trustee did not violate his fiduciary 
at a meeting of its board of trustees at- duties in buying mortgage outstanding 
tended by only two of its three members, against trust property to protect trustor, 
and a company of which one of the two who had entrusted 5 per cent royalty for 
was the virtual owner, was a nullity, and _ sale by trustee to raise money needed by 
the fact that the third member in writing trustor and when trustor thereafter elected 
subsequently gave his approval did not to permit trustee to retain unsold royalty 
render it valid for the reason that under in satisfaction of mortgage, title to the 
section 86-107, the board could act only as_ royalty vested in the trustee. Iverson v. 
a board when assembled as such and not Rehal, 132 M 295, 317 P 2d 869, 872, 873. 
through the individuals composing it. Wil- Where trustee purchased a mortgage 
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against the property to protect the bene- beneficiary at a fair price without in- 

ficiary and the royalty purchasers, and fluence is voidable only. Iverson v. Rehal 

held it for some 18 months, the effect was 132 M 295, 317 P 2d 869, 872, 873. 

to continue the fiduciary relationship. 

Iverson v. Rehal, 132 M 295, 317 P 2d References 

869, 872, 873. Rs Crowley v. Rorvig, 61 M 245, 262, 203 
' 496; Smith v. Smith, 224 Fed 1, 10; 

Voidable Transfer Rasmusson v. Eddy’s Steam Bakery, 57 

A sale or transfer of trust property to F 2d 27, 
the trustee with full knowledge by the 


86-304. (7891) Trustee’s influence not to be used for his advantage. A 
trustee may not use the influence which his position gives to him to obtain 
any advantage from his beneficiary. 


History: En. Sec. 2973, Civ. C. 1895; References 
re-en, Sec. 5377, Rev. C. 1907; re-en. Sec. Roech St 91 M 28. 44. 5 
7891, R. C. M, 1921. Cal. Civ. C. Sec. 2231. ops i aakaliae a 
Field Civ. C. Sec. 1180. 


86-305. (7892) Trustee not to assume a trust adverse to interest of ben- 
eficiary. No trustee, so long as he remains in the trust, may undertake 
another trust adverse in its nature to the interest of his beneficiary in the 
subject of the trust, without the consent of the latter. 


History: En. Sec. 2974, Civ. C. 1895; ilar to, but not interfering with, that of 
re-en, Sec. 5378, Rev. C. 1907; re-en. Sec. his corporation; so long as he acts in good 
7892, R. C. M. 1921. Cal. Civ. C. Sec. 2232. faith to the corporation and its sharehold- 


Field Civ. C. Sec. 1181. ers, and violates no legal or moral duty 
; ; which he owes to it and them, he is free 
Director of Corporation to engage in an independent competitive 


The rule declared by this section that business. Greer v. Standard, 85 M 78, 90, 
a trustee may not undertake a trust ad- 277 P 622, 64 ALR 772. 
verse in its nature to the interest of his 


beneficiary without the consent of the Collateral References 
latter, does not preclude a director of a Trusts€171 et seq. 
corporation from becoming interested in 90 C.J.S. Trusts § 248. 


another concern engaged in a business sim- 


86-306. (7893) To disclose adverse interest. If a trustee acquires any 
interest, or becomes charged with any duty, adverse to the interest of his 
beneficiary in the subject of the trust, he must immediately inform the 
latter thereof, and may be at once removed. 


History: En. Sec. 2975, Civ. C. 1895; References 
re-en. Sec. 5379, Rev. C. 1907; re-en. Sec. Tatem v. Eglanol Min. Co., 42 M 475, 
7893, R. C. M. 1921. Cal. Civ. C. Sec. 2233. 489 113 P 295, 
Field Civ. C. Sec. 1182. 


86-307. (7894) Trustee guilty of fraud, when. Every violation of the 
provisions of the preceding sections of this chapter is a fraud against the 


beneficiary of the trust. 


History: En. Sec. 2976, Civ. C. 1895; finds a purchaser at that price, but in- 
re-en. Sec. 5380, Rev. C. 1907; re-en. Sec. duces his principal to sell at a lower figure, 
73894, R. C. M. 1921. Cal. Civ. C. Sec. 2234. upon the representation that he cannot get 


Field Civ. C. Sec. 1183. any more, and the broker pockets the dif- 
: ference, it is a clear case of fraud upon 
Broker his principal, and an action lies to compel 


Good faith requires an agent employed him to disgorge the amount of profit so 
to sell land to account to his principal for wrongfully realized. Middlefork Cattle 
the entire selling price, less the agreed Co. v. Todd, 49 M 259, 262, 141 P64, 
commission. Middlefork Cattle Co. v. 

Todd, 49 M 259, 262, 141 P 641. Guardian 

If a broker is employed to sell land It is a fraud for a guardian to use the 

at a certain price, on commission, and he  ward’s funds, entrusted to him, for any 
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purpose not connected with the trust. In 
re Allard Guardianship, 49 M 219, 228, 141 
P 661. 


Manager of Syndicate 


By section 86-301 and this section, it is 
made the duty of a trustee to act in the 
utmost good faith to those for whom he 
acts, and failure of the manager of a syn- 
dicate to inform those to whom sales of 
units were made through the use of the 
mails, that by contracts made by him ap- 
proximately 50 per cent of the proceeds 
of sale was paid as commissions and ex- 
penses to sales agents, was a breach of 


86-308. 


(7895) Presumption against trustees. 


TRUSTS AND USES 


trust and a fraud upon them. Campbell v. 
United States, 12 F 2d 873. 


References 


McConnell v. Combination Min. & Mill. 
Co., 30 M 239, 264, 76 P 194; Tatem v. 
Eglanol Min. Co., 42 M 475, 489, 113 P 
295; In re Lunke, 56 M 226, 182 P 126; 
Opp v. Boggs, 121 M 131, 193 Peed 379, 
385. 


Collateral References 


TrustsG179., 
90 C.J.S. Trusts §§ 247, 248. 


All transactions between 


a trustee and his beneficiary during the existence of the trust, or while the 
influence acquired by the trustee remains, by which he obtains any advan- 
tage from his beneficiary, are presumed to be entered into by the latter 


without sufficient consideration, and under undue influence. 


History: En. Sec. 2977, Civ. C. 1895; 
re-en. Sec. 5381, Rev. C. 1907; re-en. Sec. 
7895, R. C. M. 1921. Cal. Civ. C. Sec. 2235. 
Field Civ. C. Sec. 1184. 


Business Trust 


Under this section, where two of three 
trustees of a common-law trust were offi- 
cers of an oil company to which the trus- 
tees granted an extension of a drilling 
lease on lands owned by the trust under 
circumstances showing lack of good faith, 
and whose interests were adverse to those 
of the trust, it will be presumed that the 
agreement was entered into without con- 
sideration and through undue influence. 
Williard v. Campbell Oil Co., 77 M 30, 
44, 248 P 219. 


Director Dealing with Corporation 


There is no presumption that a director 
dealing with his corporation does so in bad 
faith unless he gains an advantage there- 
by, and if the company is indebted to him 


86-309. 


on a bona fide claim he may enforce it by 
the same method open to any other of its 
creditors, Maygar v. St. Louis Min, & 
Mill, Co., 68 M 492, 502, 219 P 1102. 


Existence of Relationship 


This section by its express terms applies 
after the relation of trustee and benefi- 
ciary has been created, as distinguished 
from the operation of section 13-510, in a 
case where the transactions under consid- 
eration were those whereby the relation 
of trustee and beneficiary was created. 
Hodgkiss v. Northland Petroleum Consoli- 
dated, 104 M 328, 334, 67 P 2d 811. 


References 

Crosby v. Robbins, 56 M 179, 189, 182 
P 122; Roecher v. Story, 91 M 28, 45, 
5 P 2d 205. 


Collateral References 


Trusts@262. 
90 CJS. Trusts § 250. 


(7896) Trustee mingling trust property with his own. A trus- 


tee who willfully and unnecessarily mingles the trust property with his own, 
so as to constitute himself in appearance its absolute owner, is liable for its 


safety in all events. 

History: En. Sec. 2978, Civ. C. 1895; 
re-en. Sec. 5382, Rev. C. 1907; re-en. Sec. 
7896, R. C. M. 1921. Cal. Civ. C. Sec. 2236. 
Field Civ. C. Sec. 1185. 


86-310. 


(7897) Measure of liability for breach of trust. 


Collateral References 


Trusts€-182, 233, 352. 
89 C.J.S. Trusts § 139; 90 C.J.S. Trusts 
§§ 270, 271, 438. 


A trustee who 


uses or disposes of the trust property contrary to section 86-302 may, at the 
option of the beneficiary, be required to account for all profits so made, or 
to pay the value of its use, and, if he has disposed thereof, to replace it, 
with its fruits, or to account for its proceeds, with interest. 


History: En. Sec. 2979, Civ. C. 1895; 7897, R. C. M. 1921. Cal. Civ. C. Sec. 2237. 
re-en. Sec. 5383, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1186. 
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Administrator Continuing Business of 
Decedent 


Generally, an administrator is not per- 
mitted to engage the assets of the estate 
under his control in trade or business; 
where he does so without authority of 
court beyond the time required in winding 
up its affairs and makes a profit it inures 
to the estate, and if he meets with loss he 
must bear it. In re Jennings’ Estate, 74 
M 449, 462, 241 P 648, distinguished in 
122 M 31, 41, 198 P 2d 629. 


Cestui Que Trust’s Remedies at Law Not 
Limited 

While this section would seem to provide 
only equitable remedies against the trustee 
in his fiduciary capacity, it does not limit 
the cestui que trust’s remedies at law, as 
evidenced by section 86-311. Word v. 
Union Bank & Trust Co., 111 M 279, 286, 
107 P 2d 1083. 


Joint Option to Purchase 


Neighboring ranchers signed a writing, 
agreeing to become equal partners in pur- 
chase of adjoining grazing leases and 
ranch lands. Hach contributed $1,000 to 
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bind a one year purchase option covering 
the lands and leases. he option and op- 
tion payment was forfeited but they con- 
tinued their joint activities. Nine months 
after forfeiture one partner purchased all 
for "imself. A constructive trust was 
raised which purchaser could not revoke. 
He was required to convey an undivided 
one-half interest in the lands and leases 
to other partner subject to down-to-date 
accounting and reimbursement in net 
amount of purchase price found to be due 
from plaintiff to purchaser after account- 
ing was completed from date of original 
agreement. Bradbury v. Nagelhus, 132 M 
4176319 9 P. 2d. 503, SLT. 


References 


Demars v. Hudon, 33 M 170, 175, 82 P 
952; In re Eakins’ Estate, 64 M 84, 93, 208 
P 956; In re Rodgers’ Estate, 68 M 46, 
53, 217 P 678. 


Collateral References 
Trusts@233, 339. 

90 C.J.S. Trusts §§ 247, 248, 253. 
54 Am. Jur. 237, Trusts, § 300. 


(7898) Measure of liability for unauthorized use or disposal of 


trust property—intent to serve interests of beneficiary. A trustee who 
uses or disposes of the trust property in any manner not authorized by 
the trust, but in good faith, and with intent to serve the interests of the 
beneficiary, is liable only to make good whatever is lost to the beneficiary 


by his error. 


History: En. Sec. 2980, Civ. C. 1895; 
re-en. Sec. 5384, Rev. C. 1907; re-en. Sec. 
7898, R. C. M. 1921. Cal. Civ. C. Sec. 2238. 
Field Civ. C. Sec. 1187. 


References 


Word v. Union Bank & Trust Co., 111 M 
279, 286, 107 P 2d 1083. 


86-312. 


(7899) Cotrustees—how far liable for each other. 


Collateral References 


Trusts€—339. 
90 C.J.S. Trusts §§ 247, 253. 


Measure of trustee’s liability for breach 
of trust in selling investment property, 
or changing investments, in good faith. 
58 ALR 2d 674. 


A trustee is 


responsible for the wrongful acts of a cotrustee to which he consented, or 
which, by his negligence, he enabled the latter to commit, but for no others. 


History: En. Sec. 2981, Civ. C. 1895; 
re-en. Sec. 5385, Rev. C. 1907; re-en. Sec. 
7899, R. C. M. 1921. Cal. Civ. C. Sec. 2239. 
Field Civ. C. Sec. 1188. 


References 
Coombs v. Barker, 31 M 526, 545, 79 P 1. 


Collateral References 


Trusts@240. 
90 C.J.S. Trusts § 258. 
54 Am, Jur. 239, Trusts, § 302. 


Testamentary cotrustee’s liability for 
defaults or wrongful acts of fiduciary in 
handling estate. 65 ALR 2d 1019. 


86-313. (7900) Third person—when involuntary trustee. Everyone to 
whom property is transferred in violation of a trust holds the same as an 
involuntary trustee under such trust, unless he purchased it in good faith, 


and for a valuable consideration. 


History: En. Sec. 2990, Civ. C. 1895; 
re-en, Sec. 5386, Rev. C. 1907; re-en. Sec. 


7900, R. C. M. 1921. Cal. Civ. C. Sec. 2243. 
Field Civ. C. Sec. 1189. 


86-314 


Bankrupt Settling Suit 


While a bankrupt, during the pendency 
of bankruptcy proceedings against him, 
may settle a suit brought by him, he holds 
any proceeds so received as trustee for his 
creditors, and, if the settlement is made 
with the present intent to misapply the 
proceeds, for any such misapplication the 
parties making payment must make repa- 
ration, if at the time of the settlement 
they had reasonable grounds for believing 
that bankrupt intended such a conversion, 
in view of section 86-210, this section and 
section 86-314. Gunther v. Home Ins. Co., 
286 Fed 396, reversed on other grounds 298 
Fed 593. 


Forfeiture of Option 


Neighboring ranchers signed a writing, 
agreeing to become equal partners in the 
purchase of adjoining grazing leases and 
ranch lands. Each contributed $1,000 to 
bind a one year purchase option covering 
the lands and leases. They forfeited the 
option and option payment but continued 
their joint activities. Nine months after 
forfeiture one partner purchased all for 
himself, taking title jointly with his wife 
and they in turn deed a portion to their 
son. The wife and son, as donees, were 
controlled by the donor’s actions. Brad- 
bury v. Nagelhus, 132 M 417, 319 P 2d 
503, 506. 


Gift in Violation of Trust 


One who takes personal property from 
a trustee by way of a gift made in viola- 
tion of the latter’s trust, becomes an in- 
voluntary trustee thereof (this section), 
stands in the shoes of the trustee and can- 
not assert the bar of the statute of limita- 
tions unless he repudiates the trust and 
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knowledge of such repudiation is gained 
by the cestui que trust. Davidson v. 
Stagg, 94 M 272, 278, 22 P 2d 152. 


Pledge Mingled with Funds of Estate 


The money pledged by tenant to protect 
estate against abatement of property 
rented for violations of law constituted 
a trust fund, and it having been mingled 
with the funds of the estate, without any 
attempt at segregation, the entire funds of 
the estate were impressed with the trust 
in favor of the tenant, and the residuary 
legatees and devisees having received the 
trust fund on distribution were liable to 
him for the money pledged, as involuntary 
trustees. Ryan v. Stagg, 89 M 390, 394, 
298 P 353. 


Revocation of Trust 


Once there is acceptance, actual or pre- 
sumed, a trust may be revoked only by 
agreement or by the courts. Bradbury v. 
Nagelhus, 132 M 417, 319 P 2d 503, 510. 


Unlawful Bank Deposit 


Where a deposit of trust funds is unlaw- 
fully made with the active participation 
of the bank, it becomes an involuntary 
trustee under the trust and may be com- 
pelled to place the trust estate in statu 
quo. Pethybridge v. First State Bank of 
Livingston, 75 M 173, 182, 243 P 569. 


References 
Horsky v. MeKennan, 53 M 50, 57, 162 
Pea, 


Collateral References 


Trusts€—355-357. 
90 C.J.S. Trusts § 441. 
54 Am. Jur. 241, Trusts, § 305. 


(7901) When third person must see to application of trust 


property. One who actually and in good faith transfers any money or other 
property to a trustee, as such, is not bound to see to the application thereof, 
and his rights can in no way be prejudiced by a misapplication thereof by 
the trustee. Other persons must, at their peril, see to the proper application 
of money or other property paid or delivered by them. 


History: En. Sec. 2991, Civ. C. 1895; 
re-en. Sec. 5387, Rev. C. 1907; re-en. Sec. 
7901, R. C. M. 1921. Cal. Civ. C. Sec. 2244, 
Field Civ. C. Sec. 1190. 


Bankrupt Settling Suit 


While a bankrupt, during the pendency 
of bankruptcy proceedings against him, 
may settle a suit brought by him, he holds 
any proceeds so received as trustee for his 
creditors, and, if the settlement is made 
with the present intent to misapply the 
proceeds for any such misapplication the 


parties making payment must make repa- 
ration, if at the time of the settlement 
they had reasonable grounds for believing 
that bankrupt intended such a conversion, 
in view of sections 86-210, 86-313 and this 
section. Gunther v. Home Ins. Co., 286 Fed 
396, reversed on other grounds 298 Fed 
593. 


Collateral References 
TrustsG-215. 

90 C.J.S. Trusts § 265. 

54 Am. Jur, 241, Trusts, § 305. 


86-315. Power of district court concerning trust property. When any 
trust is expressed in the instrument creating the trust estate, every sale, 
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conveyance or other act of the trustee in contravention of the instrument 
creating the trust shall be absolutely void, except as in this act provided. 
The district court of the county wherein the property, whether real or per- 
sonal, or any part thereof, held in trust is situate may by order, on such 
terms and conditions as seem just and proper, authorize and direct any 
trustee, whether it be a trust created by writing or otherwise, to sell or 
otherwise dispose of, or lease the property, for the development of its min- 
eral resources, or mortgage all or any part of such trust property, whether 
real or personal, whenever it appears to the satisfaction of the court that it 
is necessary, advisable, or for the benefit, or for the best interest of the trust 
estate, or of the person or persons beneficially interested therein holding the 
first and present estate, interest or use, and that it will do no substantial 
injury to the heirs or next of kin, or others in succession, expectancy, 
reversion or remainder, or the beneficiaries, in respect of such property. 
History: En. Sec. 1, Ch. 265, L. 1947. Collateral References 


TrustsG188-206. 


Cross-Reference 90 C.J.S. Trusts §§ 286-319, 


Application of Montana Rules of Civil 
Procedure to trust administration proceed- 
ings, M. R. Civ. P., Rule 81(a) and Table A. 


86-316. Lease of property. The district court may, by order, on such 
terms and conditions as seem to it just and proper, authorize such trustee to 
lease such property for a term exceeding five (5) years, if it appears to the 
satisfaction of the court that it is for the best interest of the trust estate, 
or the beneficiaries thereof, and may authorize such trustee to covenant in 
the least [lease] to pay, at the end of the term or any renewal term, to the 
lessee, the then fair and reasonable value of any buildings and improvements 
which may have been erected or placed on the leased premises during such 
term or renewal term. 


History: En. Sec. 2, Ch. 265, L. 1947. Collateral References 
rea; Trusts€=205. 
ie ote : 90 C.J.S. Trusts § 319. 
The bracketed word “lease” was in- 
serted by the compiler. Power of trustee and court as regards 
term of lease of trust property. 67 ALR 
2d 978. 


86-317. Mineral lease. The district court may, by order, on such terms 
and conditions as may be just and proper, authorize such trustee to lease 
such property for the purpose of developing the mineral resources of the 
same for a term of years under the usual terms and conditions and under 
such terms and conditions as to the court may seem just and equitable. 

History: En. Sec. 3, Ch. 265, L. 1947. 


86-318. Petition and hearing. Application to the court for an order to 
sell or otherwise dispose of, or mortgage such trust property, real or per- 
sonal, or any part thereof, or to lease such trust property, real or personal, 
or any part thereof, shall be by duly verified petition made by such trustee, 
or any person beneficially interested in such property. Such petition shall 
set forth the nature of the trust estate, the particular facts making it neces- 
sary or proper for the application to be granted, a description of the trust 
property to be sold or otherwise disposed of, or mortgaged, or leased, and 
the interest of the petitioner therein, and if said order is petitioned for on 
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the ground that it is for the advantage, best interest and benefit of the trust 
estate, and those interested therein, including minor heirs, if any, that the 
order be made, the petition, in addition to the foregoing facts, must set 
forth in what way an advantage or benefit would accrue to the trust estate, 
or to those interested therein, by the granting of such an order prayed for. 
Such petition and the notice of hearing thereof shall set forth, so far as 
appears of record or as known to the petitioner, the names of the bene- 
ficiaries and those interested in said trust, and in addition such petition shall 
set out the places of residence of all persons, who have any right, title, mn- 
terest, estate or lien, and the nature thereof, in or upon the trust property, 
or who, by the terms of the instrument creating the trust, are known to 
the petitioner to have an interest in said trust property. If there be persons 
having, or claiming to have, or who, at any time thereafter, may have any 
interest in the trust property, whose names are unknown, it shall be lawful 
to inelude such persons in such petition and the notice of hearing thereof, 
by the name and description of unknown persons interested in the trust 
property, and, to that end, such petition and notice, in addition to setting 
out the names of the persons aforesaid, may contain the following: “And 
any and all persons known or unknown, claiming or who might claim, any 
right, title, estate or interest in or to, or any lien or encumbrance upon the 
real estate in the petition described, or any part thereof, whether such claim 
or possible claim be present or contingent, including any claim or possible 
claim of dower, inchoate or accrued.” Such petition, together with a copy, 
annexed thereto, of the deed, will or other written instrument creating the 
trust estate, if any, shall be filed in the office of the clerk of the district court 
of the county wherein such property, or some part thereof, is situate. Upon 
the filing of any such petition, the district court shall, by order, fix a time 
and place of hearing the same. Such hearing may be at chambers, or at a 
general or special term of the court wherein the proceedings are pending. 
History: En. Sec. 4, Ch. 265, L. 1947. 


86-319. Venue. All actions brought under this act must be brought in 
the county in which the real estate, or a portion thereof, is situated; pro- 
vided, that if said real estate is situated in more than one county, said action 
may be brought or procured in either of said counties and a transcript of 
the original judgment, certified by the clerk of the court, shall be filed in 
the office of the clerk of the court in the county other than the one in which 
said action was brought, in which any part of the real estate affected thereby 
is situated. 

History: En. Sec. 5, Ch. 265, L. 1947. 


86-320. Notice of hearing —service and publication. Notice of such 
hearing stating the time and place thereof and the objects of the petition 
shall be served upon all persons named in the petition as having any right, 
title, interest, estate or lien in or upon the trust property, or who, by the 
terms of the instrument creating such trust, may, at any time thereafter, 
have any such right, title, interest, estate or lien. When the person on whom 
the notice of hearing is to be served resides out of the state, or has departed 
from the state, or cannot, after due diligence, be found within the state, or 
conceals himself to avoid the service of notice of hearing; or when the de- 
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fendant is a foreign corporation, having no managing or business agent, 
cashier, secretary, or other officer within the state, and an affidavit stating 
any of these facts is filed with the clerk of the court in which the action is 
brought, and such affidavit also states that a cause of action exists against 
the defendant in respect to whom the service of notice of hearing is to be 
made, and that he or it is a necessary or proper party to the action, the 
elerk of the court in which the action is commenced shall cause the service 
of notice of hearing to be made by publication thereof. Such notice shall be 
served, in the same manner as a summons in a civil action, except that publi- 
cation thereof shall be made for two (2) consecutive weeks in a regularly 
published newspaper of general cireulation in the county wherein such 
proceedings are pending, or, if no such newspaper be published in such 
eounty, the publication may be made in such newspaper published in an 
adjoining county. Service of such notice may be had upon all persons named 
and described in such petition and notice, as unknown persons interested in 
the trust property, by publication of such notice in the same manner and 
for the same time, as in the case of nonresidents whose names are set out 
in the petition, upon the filing in said court of an affidavit by the petitioner, 
his agent or attorney, stating that there are, or that affiant is informed or 
believes there are, certain persons, in addition to those whose names are set 
out in such petition, who have, or claim to have, or may have some right, 
title, interest, estate or lien in or upon the trust property, the nature of 
which is, as well as the names and places of whom are, to affiant unknown. 
History: En. Sec. 6, Ch. 265, L. 1947. 


86-321. Unknown defendants. When persons are made defendant by 
the style and deseription of unknown heirs, there shall be added to such 
designation of them the name of the deceased person of whom they shall 
be claimed or supposed to be the heirs. When persons are made defendant 
by the style and description of unknown devisees, there shall be added to 
such designation the name of the deceased person of whom they shall be 
claimed or supposed to be devisees. 

History: En. Sec. 7, Ch. 265, L. 1947. 


86-322. Defendant minors and persons of unsound mind—guardian ad. 
litem. In case any person, whose name is set out in such petition, is a 
minor or a person of unsound mind, such notice of hearing shall be served 
upon the duly appointed guardian, or other legal representative of such 
person, if any. If there be none, then the district court in which such pro- 
ceedings are pending shall appoint any competent person as a ouardian 
ad litem for such person and may compel the person so appointed to act. 
In such ease, service of such notice of hearing shall be had by service on 
such guardian ad litem. 

History: En. Sec. 8, Ch. 265, L. 1947. 


86-323. Order — confirmation — conveyances — proceeds. Upon proof 
being filed of the service of such notice, the court, at the time and place 
therein fixed or to which the hearing may be adjourned, shall hear all 
competent evidence offered for and against the eranting of such petition, 
regulating the order of proof, as it may deem best, and shall make and 
enter a final order upon the application. If the application is granted, the 
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final order shall authorize the sale or other disposition, or the mortgaging 
or leasing, as the case may be, of such trust property, or part thereof, in 
manner and upon such terms as the court may prescribe. Any such sale or 
other disposition, mortgaging or leasing of such trust property, by such 
trustee, shall be reported to the court for confirmation and confirmed by 
the court, before the same shall become effective and valid. Upon such con- 
firmation, such trustee shall make, execute and deliver, subject to such 
terms and conditions as the court in its order of confirmation may impose, 
good and sufficient instruments of conveyance, assignment, and transfer, or 
mortgage, or lease, as the case may be. On receipt by such trustee of the 
money, or other proceeds derived from any such sale or other disposition, 
or mortgaging or leasing of such trust property, such money or other 
proceeds shall be held, administered, distributed or otherwise dealt with by 
such trustee under and pursuant to the terms of the deed, will or other 
written instrument creating a trust; then the court shall, by order and 
judgment, direct the distribution and administration of such funds or 
property. 


History: En. Sec. 9, Ch. 265, L. 1947. property of incorporated association by 


trustee upon direction of members, 15 ALR 
Collateral References 2d 1451. 


Conveyance, transfer, or encumbrance of 


86-324. Effect of final order on unknown persons. The final order of 
the court in such proceedings, made or had with respect to such unknown 
persons, shall have the same effect and be as binding and conclusive upon 
them, as though they had been named and described in such petition and 
notice by their proper names; provided, that, all such unknown persons, so 
served as in this act provided, shall have the same right to appear and object 
to such order and the granting thereof, after such order has been made and 
entered, as persons would have, who are named and described by their 
proper names in such petition and notice, and have been served with such 
notice by publication, as provided in this act. 

History: En. Sec. 10, Ch. 265, L. 1947. 


86-325. Validity of final orders. The final order of the court in such 
proceedings, and every deed or other instrument of conveyance, assignment, 
transfer, mortgage or lease made, executed and delivered by such trustee, 
pursuant to any such final order, shall be valid and effectual against all per- 
sons whose names are set out in such petition, and all persons therein 
named and described as unknown persons interested in the trust property, 
served with noticeofhearing as in this act provided, or appearing voluntarily 
in the proceedings and consenting to the granting of such order, whether 
such persons, or any of them, are in being or not in being, and whatever the 
nature of their interest and estate in the trust property, whether vested or 
contingent, in expectancy, in reversion or in remainder, or otherwise, at the 
time of the granting of such order. 

History: En. Sec. 11, Ch. 265, L. 1947. 


86-326. Responsibility for application of money. Any person who shall 
actually and in good faith pay to any such trustee any money or other pro- 


ceeds derived from the sale or other disposition, or from the mortgaging or 
leasing of such trust property, or any part thereof, shall not be responsible 
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for the proper application of such money, or other proceeds, in accordance 
with the terms of the trust; and any right, title or interest derived from 
such trustee by such person, in consideration of such payment, shall not be 
impeached or called in question in consequence of any misapplication by 
such trustee of such money or proceeds so paid. 


History: En. Sec. 12, Ch. 265, L. 1947. 90 C.J.S. Trusts § 265. 


54: Am, Jur: 241, Trusts, § 305, 
Collateral References y STUSES, 3 oo 


Trusts@-215. 


CHAPTER 4 
TRUSTS FOR BENEFIT OF THIRD PERSONS—NATURE AND CREATION 


Section 86-401. Application of provisions. 


86-402. Creation of trust. 
86-403. Trustees appointed by court. 
86-404. Declaration of trust. 
86-405. Declarations of trustor to trustees before acceptance of trust. 
86-406. Recording of deeds of trust—notice. 
86-401. (7902) Application of provisions. The provisions of this chap- 


ter apply only to express trusts, created for the benefit of another than the 
trustor, and in which the title to the trust property is vested in the trustee; 
not including, however, those of executors, administrators, and guardians, 
as such, 

History: En. Sec. 3000, Civ. C. 1895; 
re-en. Sec. 5388, Rev. C. 1907; re-en. Sec. 


7902, R. C. M. 1921. Cal. Civ. C. Sec. 2250. 
Field Civ. C. Sec. 1191. 


don Campbell-Kevin Syndicate, 75 M 261, 
270, 242 P 540. 
Collateral References 


TrustsG1 et seq. 


References 89 C.J.S. Trusts § 22. 


Gordon Campbell Petroleum Co. v. Gor- 


86-402. (7903) Creation of trust. The mutual consent of a trustor and 
trustee creates a trust of which the beneficiary may take advantage at any 
time prior to its rescission. 

History: En. Sec. 3001, Civ. C. 1895; 
re-en. Sec. 5389, Rev. C. 1907; re-en. Sec. Department of Agriculture, Labor and 


7903, R. C. M. 1921. Cal. Civ. C. Sec. 2251. Industry v. DeVore, 91 M 47, 61, 6 P 2d 
Field Civ. C. Sec. 1192. 125, 


References 


Security for Unpaid Balance 


If a trust is created to secure to the 
beneficiary an unpaid balance due him, he 
ean take advantage of it at any time 
before its rescission. _Willoburn Ranch 
Co. v. Yegen, 45 M 254, 259, 122 P 915. 


Collateral References 


TrustsC-1 et seq. 
89 C.J.S. Trusts § 22. 
54 Am. Jur. 33, Trusts, § 15 et seq. 


86-403. (7904) Trustees appointed by court. When a trustee is ap- 
pointed by a court or public officer, as such, such court or officer is the 
trustor, within the meaning of the last section. 


History: En. Sec. 3002, Civ. C. 1895; Collateral References 
re-en. Sec. 5390, Rev. C. 1907; re-en. Sec. 
7904, R. C. M. 1921. Cal. Civ. C. Sec. 2252. 
Field Civ. C. Sec. 1193. 
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Trusts¢-122, 
90 C.J.S. Trusts § 217. 
54 Am, Jur. 105, Trusts, § 121. 
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86-404. (7905) Declaration of trust. The nature, extent, and object of 
a trust are expressed in the declaration of trust. 


History: En. Sec. 3003, Civ. C. 1895; Collateral References 
re-en, Sec. 5391, Rev. C. 1907; re-en. Sec. Trusts@>112 et seq. 
7905, R. C. M. 1921. Cal. Civ. C. Sec. 2253. 89 GIs Trusts § 42 et seq. 


Field Civ. C. Sec. 1194. 


86-405. (7906) Declarations of trustor to trustees before acceptance 
of trust. All declarations of a trustor to his trustees, in relation to the trust, 
before its acceptance by the trustees, or any of them, are to be deemed part 
of the declaration of the trust, except that when a declaration of trust is 
made in writing, all previous declarations by the same trustor are merged 
therein. 


History: En. Sec. 3004, Civ. C. 1895; 7906, R. C. M. 1921. Cal. Civ. C. Sec. 2254, 
re-en. Sec. 5392, Rev. C. 1907; re-en. Sec. Field Civ. C. Sec. 1195. 


86-406. (7907) Recording of deeds of trust—notice. Declarations of 
trust and trust agreements duly executed and acknowledged, and wills creat- 
ing trusts, may be recorded in the office of the county clerk and recorder of 
the county in which the principal office of the trustee is located, and when 
lands are the subject of the trust, may also be recorded in the office of 
the county clerk and recorder of the county in which the lands are situated, 
which are the subject of such trust, and when so recorded shall be con- 
structive notice to all persons dealing with the trustees or the trust property, 
of the powers, duties, obligations, limitations, liabilities, and rights of the 
trustees, and beneficiaries thereunder, and of all the terms, conditions, and 
limitations of such declaration of trust, trust agreement, or will. 


History: En. Sec. 1, Ch. 218, L. 1921; Collateral References 
re-en. Sec. 7907, R. tH M. 1921. TrustsG 23. 


Cieneaiatarencs 89 C.J.S. Trusts § 41. 


Notice imparted by recording of trust 
deed, sec. 73-206. 


CHAPTER 5 


TRUSTS FOR BENEFIT OF THIRD PERSONS—OBLIGATIONS, POWERS 
AND RIGHTS OF TRUSTEES 


Section 86-501. Trustees must obey declaration of trust. 
86-502. Degree of care and diligence in execution of trust. 
86-503. Duty of trustee as to appointment of successor. 
86-504. Investment of money by trustee. 

86-505. Interest, simple or compound, on omission to invest trust moneys. 
86-506. Purchase by trustee of claims against trust fund. 

86-507. Trustee’s powers as agent. 

86-508. All must act. 

86-509. Discretionary powers. 

86-510. Indemnification of trustee. 

86-511. Compensation of trustee. 

86-512. Involuntary trustee. 


86-501. (7908) Trustees must obey declaration of trust. A trustee must 
fulfill the purpose of the trust, as declared at its creation, and must follow 
all the directions of the trustor given at that time, except as modified by 
the consent of all parties interested, in the same manner and to the same 
extent as an employee. 


BENEFIT OF THIRD PERSONS 


History: En. Sec. 3010, Civ. C. 1895; 
re-en. Sec. 5393, Rev. C. 1907; re-en. Sec. 
7908, R. C. M. 1921. Cal. Civ. C. Sec. 2258. 
Field Civ. C. Sec. 1196. 


Exchange of Trust Property 


Courts hold that where the trust agree- 
ment gives the trustee authority to sell 
and dispose of property as here, he may 
exchange it. Where all those interested 
in the trust property as beneficiaries con- 
sent thereto there is no reason why a 
trustee may not exchange trust property 
for other property. Gray v. Corcoran, 127 
M 572, 269 P 2d 1091, 1094. 


86-502. 


86-505 


References 


Howard v. Sisters of Charity of Leaven- 
worth, 193 F Supp 191, 192. 


Collateral References 


Trusts€>171 et seq. 
90 C.J.S. Trusts § 246 et seq. 
d4 Am. Jur. 242, Trusts, §§ 306-310. 


Trustee’s liability for payment of trust 
funds to one whose interest has termi- 
nated. 48 ALR 2d 1252. 


(7909) Degree of care and diligence in execution of trust. A 


trustee, whether he receives any compensation or not, must use at least 
ordinary care and diligence in the execution of his trust. 


History: En. Sec. 3011, Civ. C. 1895; 
re-en. Sec. 5394, Rev. C. 1907; re-en. Sec. 
7909, R. C. M. 1921. Cal. Civ. C. Sec. 2259. 
Field Civ. C. Sec. 1197. 


Charitable Trust 


A trustee of property dedicated to a 
charitable purpose is obligated to follow 
the directions of the trustor and to use 


ordinary care and diligence in the exeecu- 
tion of the trust. Howard v. Sisters of 
Charity of Leavenworth, 193 F Supp 191, 
192, 


Collateral References 

Trusts€179. 

90 C.J.S. Trusts § 247. 

04 Am. Jur. 255, Trusts, §§ 321-329. 


86-503. (7910) Duty of trustee as to appointment of successor. If a 
trustee procures or assents to his discharge from his office, before his trust is 
fully executed, he must use at least ordinary care and diligence to secure 
the appointment of a trustworthy successor before accepting his own final 
discharge. 


History: En. Sec. 3012, Civ. C. 1895; 
re-en. Sec. 5395, Rev. C. 1907; re-en. Sec. 
7910, R. C. M. 1921. Cal. Civ. C. Sec. 2260. 
Field Civ. C. Sec. 1198. 


90 C.J.S. Trusts §§ 225, 259. 
54 Am. Jur. 114, Trusts, § 135. 


Trustee’s appointment of successor trus- 
tee under powers of trust instrument. 


Collateral References 57 ALR 2d 887. 


Trusts€-162, 169. 


86-504. (7911) Investment of money by trustee. <A trustee must invest 
money received by him under the trust, as fast as he collects a sufficient 
amount, in such manner as to afford reasonable security and interest for the 
same. 


History: En. Sec. 3013, Civ. C. 1895; 
re-en. Sec. 5396, Rev. C. 1907; re-en. Sec. 
7911, R. C. M. 1921. Cal. Civ. C. Sec. 2261. 
Field Civ. C. Sec. 1199. 


90 C.J.S. Trusts § 320 et seq. 
54 Am, Jur. 291, Trusts, §370 et seq. 


Authorization by trust instrument of 
investment of trust funds in nonlegal 


Collateral References investments. 78 ALR 2d 7. 


Trusts€216-218. 


86-505. (7912) Interest, simple or compound, on omission to invest trust 
moneys. If a trustee omits to invest the trust moneys according to the last 
section, he must pay simple interest thereon, if such omission is negligent 
merely, and compound interest if it is willful. 


History: En. Sec. 3014, Civ. C. 1895; 
re-en. Sec. 5397, Rev. C. 1907; re-en. Sec. 
7912, R. C. M. 1921. Cal. Civ. C. Sec. 2262. 
Field Civ. C. Sec. 1200. 


Collateral References 


Trusts€=219. 
90 C.J.S. Trusts § 339. 
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86-506. (7913) Purchase by trustee of claims against trust fund. A 
trustee cannot enforce any claim against the trust property which he pur- 
chases after or in contemplation of his appointment as trustee; but he may 
be allowed, by any competent court, to charge to the trust property what he 
has in good faith paid for the claim, upon discharging the same. 


History: En. Sec. 3015, Civ. C. 1895; 
re-en. Sec. 5398, Rev. C. 1907; re-en. Sec. 
7913, R. C. M. 1921. Cal. Civ. C. Sec. 2263. 
Field Civ. C. Sec. 1201. 


86-507. 


Collateral References 


Trusts€—225, 231, 236. 
90 C.J.S. Trusts §§ 249, 285. 


(7914) Trustee’s powers as agent. A trustee is a general agent 


for the trust property. His authority is such as is conferred upon him by the 
declaration of trust and by this chapter, and none other. His acts, within 
the scope of his authority, bind the trust property to the same extent as 
the acts of an agent bind his principal. 


History: En. Sec. 3020, Civ. C. 1895; 
re-en. Sec. 5399, Rev. C. 1907; re-en. Sec. 
7914, R. C. M. 1921. Cal. Civ. C. Sec. 2267. 
Field Civ. C. Sec. 1202. 


Responsibility to Third Persons 


The effect of this section, viewed in 
connection with section 2-212, stating when 
the agent is responsible to third persons 
as a principal for his acts in the course 
of his agency, is either that the trust 
estate is to be considered an entity charge- 
able as a principal for the acts of the 
trustee, its agent, or that the legal inci- 
dents of the trustee’s authorized acts, so 
far as the parties are concerned, are the 
same as those which would attach to an 
agent’s authorized transactions for his 
principal. Tuttle v. Union Bank & Trust 
Co., 112 M 568, 577, 119 P 2d 884, 139 
ALR 127. 


Suits against Trustee in Representative 
Capacity to Enforce Claim against Trust 
Property 


A testator left residue of estate to bank 


86-508. (7915) All must act. 


in trust for support and maintenance of 
his daughter who became an invalid. Plain- 
tiff’s assignor furnished the requisite care 
and medical attention, and upon trustee 
bank’s refusal to pay, brought suit at law 
on the theory of its personal liability, as 
distinguished from its liability as trustee. 
The district court properly sustained a 
general demurrer, the remedy being against 
the trustee bank in its representative ¢a- 
pacity to obtain a judgment enforceable 
against the trust property. Tuttle v. Union 
Bank & Trust Co., 112 M 568, 577, 119 P 
2d 884, 139 ALR 127. 


References 


Gordon Campbell Petroleum Co. v. Gor- 
don Campbell-Kevin Syndicate, 75 M 261, 
269, 242 P 540; Department of Agricul- 
ture, Labor and Industry v. DeVore, 91 
M 47, 61, 6 P 2d 125. 


Collateral References 

TrustsG-171. 

90 C.J.S. Trusts § 246. 

54 Am, Jur. 229, Trusts, § 288 et seq. 


Where there are several cotrustees, all 


must unite in any act to bind the trust property, unless the declaration of 


trust otherwise provides. 


History: En. Sec. 3021, Civ. C. 1895; 
re-en. Sec. 5400, Rev. C. 1907; re-en. Sec. 
7915, R. C. M. 1921. Cal. Civ. C. Sec. 2268. 
Field Civ. C. Sec. 1203. 


Trustees of Dissolved Corporation 


One of five statutory trustees in charge 
of the affairs of a dissolved corporation 
may not prosecute an appeal to the su- 
preme court from an order appointing a 
receiver for the corporation against the 


86-509. 


wishes of his cotrustees, irrespective of 
whether unit or majority rule of action 
controls under certain statutes. Union 
Bank & Trust Co. of Helena v. Penwell, 99 
M 255, 267, 42 P 2d 4657. 


Collateral References 
TrustsG239. 

90 C.J.S. Trusts § 258. 

54 Am. Jur. 235, Trusts, § 296. 


(7916) Discretionary powers. A discretionary power conferred 


upon a trustee is presumed not to be left to his arbitrary discretion, but may 
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be controlled by the proper court if not reasonably exercised, unless an 
absolute discretion is clearly conferred by the declaration of trust. 


History: En. Sec. 3022, Civ. C. 1895; 
re-en. Sec. 5401, Rev. C. 1907; re-en. Sec. 
7916, R. C. M. 1921. Cal. Civ. C. Sec. 2269. 
Field Civ. C. Sec. 1204. 


Probate Court 


Probate court has control of discretion- 
ary powers vested in a trustee, if not rea- 
sonably exercised. Attix v. Robinson, 155 
F Supp 592, 598. 


Collateral References 


Trusts@-177. 
90 C.J.S. Trusts § 246. 
54 Am. Jur. 234, Trusts, § 294. 


Trust provisions for payment, in trus- 
tee’s discretion or for a designated pur- 
pose, of part or all of the principal to a 
beneficiary. 2 ALR 2d 13883. 


References 
Stagg v. Stagg, 90 M 180, 189, 300 P 
539. 
86-510. (7917) Indemnification of trustee. A trustee is entitled to the 


repayment, out of the trust property, of all expenses actually and properly 
ineurred by him in the performance of his trust. He is entitled to the re- 
payment of even unlawful expenditures, if they were productive of actual 


benefit to the estate. 


History.) fal. sec. 5030, Civ. C. 1895; 
re-en. Sec. 5402, Rev. C. 1907; re-en. Sec. 
7917, R. C. M. 1921. Cal. Civ. C. Sec. 2273. 
Field Civ. C. Sec. 1205, 


Borrowing Money to Pay Taxes 


The rule that an executor is entitled to 
legal interest on necessary advances made 
in good faith when beneficial to the es- 
tate, applies where he borrows money for 
the purpose of paying taxes on estate 
property without previous court order. In 
re Kelley’s Estate, 91 M 98, 104, 5 P 2d 
559. 


References 


Gray v. Corcoran, 127 M 572, 269 P 2d 
1091, 1094. 


86-511. 


Collateral References 


Trusts€@236, 
90 C.J.S. Trusts § 345. 
54 Am. Jur. 409, Trusts, § 514 et seq. 


Costs and other expenses incurred by 
trustee whose appointment was improper 
as chargeable against estate. 4 ALR 2d 
ANCTOp 

Right of trustee to withhold trust pay- 
ment from beneficiary to obtain payment 
of personal debt of latter to him. 8 ALR 
2d 209. 


(7918) Compensation of trustee. When a declaration of trust 


is silent upon the subject of compensation, the trustee is entitled to the same 
compensation as an executor. If it specifies the amount of his compensation, 
he is entitled to the amount thus specified, and no more. If it directs that 
he shall be allowed a compensation, but does not specify the rate or amount, 
he is entitled to such compensation as may be reasonable under the eir- 
cumstances. 


History: En. Sec. 3031, Civ. C. 1895; 
re-en. Sec. 5403, Rev. C. 1907; re-en. Sec. 
7918, R. C. M. 1921. Cal. Civ. C. Sec. 2274. 
Field Civ. C. Sec. 1206. 


Collateral References 


Trusts€-314-321. 
90 C.J.S. Trusts § 595 et seq. 
54 Am. Jur. 416, Trusts, § 525 et seq. 


86-512. (7919) Involuntary trustee. An involuntary trustee, who be- 
comes such through his own fault, has none of the rights mentioned in the 
two preceding sections. 

History: En. Sec. 3032, Civ. C. 1895; 
re-en. Sec. 5404, Rev. C. 1907; re-en. Sec. 


DO 


7919, R. C. M. 1921. Cal. Civ. C. Sec. 2275. 
Field Civ. C. Sec. 1207. 


86-601 TRUSTS AND USES 


CHAPTER 6 


EXTINGUISHMENT, REVOCATION AND VACATION OF TRUSTS 
—SUCCESSION 


Section 86-601. Trust—how extinguished. 
86-602. Revocation of trust—consent of beneficiaries—reservation of power 
in declaration of trust. 
86-603. Trustee’s office—how vacated. 
86-604. Trustee—how discharged. 
86-605. Removal by district court. 
86-606. Vacant trusteeship filled by court. 
86-607. Survivorship between cotrustees. 
86-608. District court to appoint trustees, when. 


86-601. (7920) Trust—how extinguished. A trust is extinguished by 
the entire fulfillment of its object, or by such object becoming impossible or 
unlawful. 

History: En. Sec, 3040, Civ. C. 1895; 89 C.J.S. Trusts § 92. 


re-en, Sec. 5405, Rev. C. 1907; re-en. Sec. 54 Am. Jur. 75, Trusts, § 70 et seq. 
7920, R. C. M. 1921. Cal. Civ. C. Sec. 2279. 
Field Civ. C. Sec. 1208. Power of court to extend term of trust. 
46 ALR 2d 907. 
References Termination of trust where life interest 
Bradbury v. Nagelhus, 132 M 417, 319 and remainder or reversion are acquired 
P 2d 503, 510. by the same person. 50 ALR 2d 1161. 
Cancellation of irrevocable inter vivos 
Collateral References trust on ground of mistake or misunder- 
Trusts€=60, 61. standing. 59 ALR 2d 1229, 


86-602. (7921) Revocation of trust—consent of beneficiaries—reserva- 
tion of power in declaration of trust. A trust cannot be revoked by the trus- 
tor after its acceptance, actual or presumed, by the trustee and beneficiaries, 
except by the consent of all the beneficiaries, unless the declaration of trust 
reserves a power of revocation to the trustor, and in that case the power 
must be strictly pursued. 


History: En. Sec. 3041, Civ. C. 1895; right is recognized by this section. In- 
re-en. Sec. 5406, Rev. C. 1907; re-en. Sec. vestors Stock Fund, Inc. v. Roberts, 179 
7921, R. C. M. 1921. Cal. Civ. C. Sec. 2280. F Supp 185, affirmed in 286 F 2d 647. 
Field Civ. C. Sec. 1209. 

References 

Involuntary Trust In re Kohr’s Estate, 122 M 145, 199 

An involuntary trust may be revoked P 2d 856, 863, 5 ALR 2d 1046. 
only by agreement or by the courts. Brad- 
bury v. Nagelhus, 132M 417, 319 P 2q Collateral References 
503, 510. Trusts©=59. 


; : 89 C.J.S. Trusts § 88. 
Reservation of Power of Revocation 


The right to reserve the power to revoke Power to revoke BEM as including pow- 
and still establish a valid trust is well er to amend. 62 ALR 2d 1412. 
established in the law of trusts and the 


86-603. (7922) Trustee’s office—how vacated. The office of a trustee is 
vacated : 

1. By his death; or, 

2. By his discharge. 


History: En. Sec. 3042, Civ. C. 1895; till he dies. Bradbury v. Nagelhus, 132 M 
re-en. Sec. 5407, Rev. C. 1907; re-en. Sec. 417, 319 P 2d 503, 510. 
7922, R. C. M. 1921. Cal. Civ. C. Sec. 2281. 


Field Civ. ©. Sec. 1210. boermehey e 
TrustsC162-168. 
Term of Office 90 C.J.S. Trusts §§ 219, 225, 236. 


Unless discharged, a trustee is in office 54 Am. Jur. 109, Trusts, § 127 et seq. 
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86-604. (7923) Trustee—how discharged. A trustee can be discharged 
from his trust only as follows: 

1. By the extinction of the trust; 

2. By the completion of his duties under the trust ; 

3. By such means as may be prescribed by the declaration of trust; 

4. By the consent of the beneficiary, if he had capacity to contract; 

5. By the judgment of a competent tribunal, in a direct proceeding for 
that purpose, that he is of unsound mind; or, 

6. By the district court. 


History: En. Sec. 3043, Civ. C. 1895; References 


re-en. Sec. 5408, Rev. C. 1907; re-en. Sec. Gilna Bark 95, 
eNO N09, Cali: Civ,.0.\Sec, 2282, 474.0 ye oe Oey OEP 
Field Civ. C. Sec. 1211. 


; Collateral References 
Termination of Trust Trusts@>162. 


Neither malfeasance nor wrongful con- 90 O.J.8. Trusts § 227 
version will lapse or terminate a trust ? 
nor discharge the trustee. Bradbury v. 

Nagelhus, 132 M 417, 319 P 2d 503, 510. 


86-605. (7924) Removal by district court. The district court may re- 
move any trustee who has violated or is unfit to execute the trust, or may 
accept the resignation of a trustee. 

History: En. Sec. 3044, Civ. C. 1895; Collateral References 


re-en. Sec. 5409, Rev. C. 1907; re-en. Sec. Trusts€>164 et seq. 

7924, R. C. M. 1921. Cal. Civ. C. Sec. 2283. 90 C.J.S. Trusts § 231 et seq. 

Based on Field Civ. C. Sec. 1212. 54 Am. Jur. 111, Trusts, §§ 130-132, 
References Hostility between trustee and _ benefi- 
Bradbury v. Nagelhus, 132 M 417,319 P  ciary as ground for removal. 63 ALR 2d 

2d 503, 510. 523. 


86-606. (7925) Vacant trusteeship filled by court. The district court 
may appoint a trustee whenever there is a vacancy, and the declaration of 
trust does not provide a practicable method of appointment. 


History: En. Sec. 3050, Civ. C. 1895; Substitute Trustee 
re-en. Sec. 5410, Rev. C. 1907; re-en. Sec. Where a mother upon her deathbed de- 
7925, Rk. C. M..1921. Cal. Civ. C. Sec. 2287. livered a quantity of jewelry to her daugh- 
Based on Field Civ. C. Sec. 1213. ter-in-law with instruction to turn it over 


; . to her surviving husband to be in turn 
me 7am w Trust Deadlocked in Busl- Gajivered to their sons when old enough 
: : ; a to appreciate the gift, the result of the 

In an action to quiet title to mining transaction was the creation of a voluntary 

property owned by common-law trust of trust, which was not terminated by the 

five trustees, the interest of one of whom’ qeath of the father before the trust was 

had allegedly been transferred to cross executed, the court in such a ease having 

complainant who had never received his power to appoint a trustee to carry it out. 

stock, resulting in a hopeless deadlock Stagg v. Stagg, 90 M 180, 189, 300 P 539. 

of the remaining four in business matters : : 

by a vote of two to two and the court Vacancy, How Filled 

appointed a receiver at the request of Under this section, where a bank desig- 

cross complainant, the remedies provided ated trustee of a sum of money for a 

by the trust agreement should have been  gpecified purpose, became insolvent and 

exhausted first, and under this section the quit business, the district court was re- 

court could appoint a successor to fill the quired to appoint a suecessor. Conley v. 

vacaney if the agreement does not pro- Johnson, 101 M 376, 389, 54 P 2d 585. 

vide a method. Remanded for revocation 

of order appointing receiver. Demos v. Collateral References 

Doepker, 116 M 264, 270, 149 P 2d 544. Trusts€=160, 169. 

90 C.J.S. Trusts § 217. 

54 Am. Jur. 114, Trusts, § 134, 


3) 
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86-607. (7926) Survivorship between cotrustees. On the death, renun- 
ciation, or discharge of one of several cotrustees, the trust survives to the 
others. 


History: En. Sec. 3051, Civ. C. 1895; Collateral References 
re-en. Sec. 5411, Rev. C. 1907; re-en. Sec. TrustsG-168. 
7926, R. C. M. 1921. Cal. Civ. C. Sec. 2288. 90 O.J.S. Trusts § 258. 
Field Civ. C. Sec. 1214. 54 Am. Jur. 235, Trusts, § 297. 


86-608. (7927) District court to appoint trustees, when. When a trust 
exists without any appointed trustee, or where all the trustees renounce, die, 
or are discharged, the district court of the county where the trust property, 
or some portion thereof, is situated, must appoint another trustee, and direct 
the execution of the trust. The court may, in its discretion, appoint the 
original number, or any less number of trustees. 


History: En. Sec. 3052, Civ. C. 1895; Collateral References 
re-en. Sec. 5412, Rev. C. 1907; re-en. Sec. Trusts€=160, 169. 
7927, R. C. M. 1921. Cal. Civ. C. Sec. 2289. 90 C.J.S. Trusts § 217. 
Based on Field Civ. C. Sec. 1215. 54 Am. Jur. 105, Trusts, §§ 121-123. 
CHAPTER 7 


MISCELLANEOUS TRUSTS 


Section 86-701. Contract for prearranged funeral plan—trust created. 
86-702. Deposit of money in trust—how deposited. 
86-703. Report of institution holding deposited money. 
86-704. Penalty. 
86-705. Repealed. 
86-706. Repealed. 


86-701. Contract for prearranged funeral plan—trust created. In all 
eases when, prior to his death, a person, or someone in his behalf, makes a 
contract for the final disposition of his body, under which contract, pursu- 
ant to a prearranged funeral plan, personal property will be delivered upon 
his death or the professional services of a funeral director or embalmer 
will then be furnished, all money paid under such contract shall be held 
in trust for the purpose for which it was paid until the obligation is fulfilled 
according to its terms or, by mutual consent of both parties to the contract, 
said money is refunded to the proper party. Accruals of interest upon 
this money are subject to this same trust. 

History: En. Sec. 1, Ch. 232, L. 195s. 


86-702. Deposit of money in trust—how deposited. Within thirty (30) 
days after receipt the party to the contract holding said money in trust, 
according to section 86-701, shall deposit said money in a banking institution, 
or invest said money in the stock of a savings or building and loan 
association, organized under the laws of the state of Montana or of the 
United States of America and having its principal place of business in 
the state of Montana, the deposits of which banking institution or the 
stock lability of which savings or building and loan association are in- 
sured by an instrumentality of the federal government. Said deposits or 
investments shall be and constitute a trust fund for the benefit of the per- 
son who has contracted for such property and services upon his death. Such 
money shall be deposited in a separate account in the name of the depositor 
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as trustee for the person who has contracted for such property and services 
upon his death. 
Tiscory. ) nu, sec, 2, Oh. 232, L. 1958. 


86-703. Report of institution holding deposited money. Any banking 
institution, or savings or building and loan association, receiving money 
in trust under the provisions of section 86-702, shall report to the superin- 
tendent of banks of the state of Montana, on or before the first day of 
February of each year, all amounts received and held in trust. This report 
shall show the name and address of each trustee and cestui que trust, the 
principal amount remaining and the interest or dividends paid on each such 
account. 

History: En. Sec. 3, Ch. 232, L. 1953. 


86-704. Penalty. Any person willfully violating the provisions of 
section 86-702 shall be guilty of a misdemeanor and upon conviction there- 
for shall be punished as provided in section 94-116. 

History: En. Sec. 4, Ch. 232, L. 1953. 


86-705. Repealed—Chapter 264, Laws of 1963. 


Repeal stocks and bonds, was repealed by See. 
This section (Sec. 1, Ch. 136, L. 1959), 10-102, Ch. 264, Laws 1963, effective Jan- 
relating to registration or transfer of uary 1, 1965. 


86-706. Repealed—Chapter 264, Laws of 1963. 
Repeal 10-102, Ch. 264, Laws 1963, effective Jan- 


This section (Sec. 2, Ch. 136, L. 1959), wary 1, 1965. 
defining “fiduciary,” was repealed by Sec. 
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TITLE 87 
UNEMPLOYMENT COMPENSATION 


Chapter 1. The Unemployment Compensation Law, 87-101 to 87-152. 


CHAPTER 1 
THE UNEMPLOYMENT COMPENSATION LAW 


Section 87-101. Act, how cited. 

87-102. Declaration of state public policy. 

87-103. Benefits. 

87-104. Duration of benefits. 

87-105. Benefit eligibility conditions. 

87-106. Disqualification for benefits. 

87-107. Claims for benefits. 

87-108. Procedure and appeals. 

87-109. Contributions. 

87-110. Period, election and termination of employer’s coverage. 

87-111. Unemployment compensation account. 

87-112. Accounts and deposits. 

87-113. Withdrawals. 

87-114. Disbursement of funds if federal aet becomes inoperative. 

87-115. Transfers from unemployment compensation trust fund to railroad 
unemployment insurance account authorized. 

87-116. Agreements with railroad retirement board. 

87-117. Unemployment compensation commission—organization. 

87-118. Divisions. 

87-119. Quorum. 

87-120. Administration—duties and powers of commission. 

87-121. Regulations and general and special rules. 

87-122. Publication. 

87-123. Personnel. 

87-124. Records and reports. 

87-125. Oaths and witnesses. 

87-126. Subpoenas. 

87-127. Protection against self incrimination. 

87-128. State-federal co-operation. 

87-129. Reciprocal benefit arrangements. 

87-130. Acquisition of property, ete. 

87-131. Commission to co-operate with other agencies. 

87-132. State employment service. 

87-133. Unemployment compensation administration account. 

87-134. Reimbursement of fund. 

87-135, Penalty and interest on past-due contributions. 

87-136. Collection. 

87-137. Priorities under legal dissolutions or distributions. 

87-138. Refunds. 

87-139. Lien for payment. 

87-140. Summary or jeopardy assessment. 

87-141. Protection of rights and benefits—waiver of rights void. 

87-142. Limitation of fees. 

87-143. No assignment of benefits—exemptions. 

87-144. Repealed. 

87-145. Penalties—falsity or willful nondisclosure—violations by employer or 
agent—violation of act or regulations—wrongfully collecting 
benefits. 

87-146. Representation in court. 
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87-147. Nonliability of state. 

87-148. Definitions. 

87-149. Definitions—continued. 

87-150. Saving clause. 

87-151. Act to be in effect. 

87-152. Approval by secretary of labor. 


87-101. Act, how cited. This act shall be known and may be eited as 
the “Unemployment Compensation Law.” 

History: En. Sec. 1, Ch. 137, GL. 1937. Judicial questions regarding Federal So- 

cial Security Act and state legislation 


References adopted in anticipation of or after the 
State ex rel. Barr v. District Court, 108 passage of that act to set up “state plan” 


M 433, 436, 91 P 2d 399. contemplated by it. 100 ALR 697; 106 
ALR 243; 108 ALR 613; 109 ALR 1346; 

Collateral References 118 ALR 1220 and 121 ALR 1002. 
Social Security and Public Welfarec= Construction and application of state 
251-751. unemployment compensation act as affected 
81 C.J.S. Social Security and Public Wel- by terms of the federal act or judicial 
fare §§ 75-252. or administrative rulings thereunder. 139 


48 Am Jur. 520, Social Security, Un- ALR 892. 
employment Insurance, and Retirement 
Funds, § 10. 


87-102. Declaration of state public policy. As a guide to the interpre- 
tation and application of this act, the public policy of this state is declared 
to be as follows: Economie insecurity due to unemployment is a serious 
menace to the health, morals, and welfare of the people of this state. In- 
voluntary unemployment is therefore a subject of general interest and con- 
eern which requires appropriate action by the legislature to prevent its 
spread and to lighten its burden which now so often falls with crushing force 
upon the unemployed worker and his family. The achievement of social 
security requires protection against this greatest hazard of our economic life. 
This ean be provided by encouraging employers to provide more stable em- 
ployment and by the systematic accumulation of funds during periods of 
employment to provide benefits for periods of unemployment, thus main- 
taining purchasing power and limiting the serious social consequences of 
poor relief assistance. The legislature, therefore, declares that in its con- 
sidered judgment the public good, and the general welfare of the citizens 
of this state require the enactment of this measure under the police powers 
of the state for the compulsory setting aside of unemployment reserves to be 
used for the benefit of persons unemployed through no fault of their own. 


History: En. Sec. 2, Ch. 137, L. 1937. no fault of their own,” as specifically 

charged by the law. Scott v. Smith, 141 M 

Intention of Legislature 230, 376 P 2d 733, 739. (Dissenting opin- 

In construing sections 87-102 through ions, 141 M 230, 376 P 2d 733, 760, 762.) 
87-106, the fundamental purpose and ob- 


ject of the supreme court is to ascertain, Purpose . 
if possible, and to give effect to the The Unemployment Compensation Law 
intention of the legislature. McCarthy v. was not enacted for the purpose of pro- 
Montana Power Co., — M —, 387 P 2d_ viding benefits for one who ceases em- 
438, 440. ployment for purely personal reasons, but 
was intended only for those who are in- 
Liberal Construction voluntarily unemployed. McCarthy v. Mon- 


By reason of the policy stated in this tana Power Co., — M —, 387 P 2d 438, 
section, the Unemployment Compensation 441. 
Law should be liberally construed in favor 
of the allowance of benefits, keeping in References 
mind however that such benefits are to be Sprague v. MacPherson, 142 M 581, 386 
paid only to “persons unemployed through P 2d 572, 573. 
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Collateral References fare § 77 et seq.; 82 C.J.S. Statutes §§ 359, 
Social Security and Public Welfareé= 366. 
269 et seq. 48 Am. Jur. 520, Social Security, Un- 


81 O.J.S. Social Security and Public Wel- employment Insurance, and Retirement 
Funds, §10 et seq. 

87-103. Benefits. (a) Payment of benefits. Thirty (30) months after 
the date when contributions first accrue under this act from the employer, 
benefits shall become payable from the fund to any individual, who there- 
after is or becomes unemployed and eligible for benefits as is herein pre- 
scribed; provided, however, that wages earned for services performed as 
an employee representative as defined in the Railroad Unemployment In- 
surance Act (52 Stat. 1094), or for services performed for an employer, as 
defined in said act, shall not be included for the purposes of determining 
eligibility or weekly benefit amount under this act with respect to any 
benefit year commencing on or after July 1, 1939, nor shall any benefits 
with respect to unemployment occurring on and after July 1, 1939, [nor 
shall any benefits with respect to unemployment occurring on and after 
July 1, 1939,] be payable on the basis of such wages under any provisions 
of this act. All benefits shall be paid through public employment offices in 
the state of Montana, or other agencies designated by the commission, in 
accordance with such rules and regulations as the commission may pre- 
seribe. 


(b) Weekly benefit amount. Except as provided in subsection (c), an 
insured worker’s weekly benefit amount shall be the amount in column B 
of the benefit schedule of this subsection on the line on which in column A 
there appears his total wages paid for insured work in that quarter of 
his base period in which his wages were highest: (designated in the bene- 
fit schedule as “High-Quarter Wages’’). 


Benefit Schedule 


Weekly benefit amount figures from weighted schedule of high-quarter 
wages and qualifying wages computed as one and one-half times high- 
quarter wages and maximum potential benefits in benefit year. 


Maximum Maximum Maximum 
Weekly Minimum total total total 
Benefit Qualifying Benefitsat Benefitsat Benefits at 
High-Quarter Wages Amount Wages 13 weeks 20 weeks 26 weeks 
(Column A) (Column B) (Column C). (Column D) (Column E) (Column F) 
$285.00-314.99 $15.00 $427.50 $195.00 $300.00 $390.00 
315.00-344.99 16.00 472.50 208.00 320.00 416.00 
345.00-374.99 17.00 517.50 221.00 340.00 442.00 
375.00-404.99 18.00 562.50 234.00 360.00 468.00 
405.00-434.99 19.00 607.50 247.00 380.00 494.00 
435.00-464.99 20.00 652.50 260.00 400.00 520.00 
465.00-494.99 21.00 697.50 273.00 420.00 546.00 
495.00-524.99 22.00 742.50 286.00 440.00 572.00 
525.00-554.99 23.00 787.50 299.00 460.00 598.00 
555.00-584.99 24.00 832.50 312.00 480.00 624.00 
585.00-614.99 25.00 877.50 325.00 500.00 650.00 
615.00-644.99 26.00 922.50 338.00 520.00 676.00 
645.00-674.99 27.00 967.50 351.00 540.00 702.00 
675.00-704.99 28.00 1,012.50 364.00 560.00 728.00 
705.00-734.99 29.00 1,057.50 377.00 580.00 754.00 
735.00-764.99 30.00 1,102.50 390.00 600.00 780.00 
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Maximum Maximum Maximum 
Weekly Minimum total total total 
Benefit Qualifying lBenefitsat Benefitsat Benefits at 
High-Quarter Wages Amount Wages 13 weeks 20 weeks 26 weeks 


(Column A) (Column B) (Column C) (Column D) (Column E) (Column F) 

$765.00-794.99 $31.00 $1,147.50 $403.00 $620.00 $806.00 
795.00-824.99 32.00 1,192.50 416.00 640.00 832.00 
825.00-854.99 33.00 1,237.50 429.00 660.00 858.00 
855.00 or more 34.00 1,282.50 442.00 680.00 884.00 


Such benefit shall not be more than thirty-four dollars ($34.00) per 
week nor less than fifteen dollars ($15.00) per week. 

(c) Qualifying wages. To qualify as an insured worker an individual 
must have been paid wages for insured work in his base period totaling 
not less than the amount in column C of the benefit schedule in subsection 
(b) on the line on which in column B there appears his weekly benefit 
amount; provided that an individual who has high-quarter wages of twelve 
hundred eighty-two dollars and fifty cents ($1,282.50) or more must have 
been paid wages of one hundred dollars ($100) or more for insured work in 
one (1) calendar quarter within his base period other than the quarter in 
which his wages were the highest. 

(d) Wage record. The commission shall maintain a record of the 
wages paid to an individual in accordance with wages earned by him for 
employment by employers during each quarter. 

(e) Benefits. All accrued benefits due and payable at the time of death 
to any deceased claimant shall be paid to the surviving spouse, or if there 
be no surviving spouse, then to the surviving children, or if there be no 
surviving children, then to the next of kin, without the necessity of any 


recipient obtaining letters testamentary or of administration. 


History: En. Sec. 3 (a), (b), (c), Ch. 
137, L. 1937; amd. Sec. 1, Ch. 137, L. 1939; 
amd. Sec. 1, Ch. 164, L. 1941; amd. Sec. 1, 
Ole 240, uu. 1947; amd. Sec.1, Ch. 178, L. 
1949; amd. Sec. 1, Ch. 191, L. 1953; amd. 
see.1, Ch: 238, L. 1955; amd. Sec. 1, Ch. 
140, L. 1957; amd. Sec. 1, Ch. 156, L. 1961; 
amd, Sec. 1, Ch. 269, L. 1963. 


Compiler’s Notes 


The compiler has inserted brackets 
around a clause in subsection (a) that ap- 
peared in the 1963 amendatory act but 
that is apparently superfluous. 

The Railroad Unemployment Insurance 
Act, referred to in this section, is Ch. 680, 
52 Stat. 1094 and the section containing 
definitions is see. 1 compiled in the United 
States Code as Tit. 45, sec. 351. 


Lockout by Employer 

Where a union struck only one of the 
employer members of an association and 
the remaining members locked out their 
employees and subsequently allowed the 


87-104. Duration of benefits. 


employees to work only enough each week 
so that they were certain to be disquali- 
fied for unemployment compensation bene- 
fits, such action by the employers did not 
amount to an unfair labor practice. Na- 
tional Labor Relations Board v. Great 
Falls Employers’ Council, Inc., 277 F 2d 
772, distinguished in 289 F 2d 619, 621. 


Collateral References 


Social Security and Public Welfarec= 
721 et seq. 

81 C.J.S. Social Security and Public 
Welfare § 238 et seq. 


Vested right of applicant for unemploy- 
ment compensation in mode and manner 
of computing benefits in effect at time 
of his discharge or loss of employment. 
20 ALR 2d 963. 

What constitutes a “part-time worker” 
school student excluded from coverage of 
unemployment compensation or insurance 
act. 31 ALR 2d 495. 


The maximum total amount of benefits 


payable to any eligible individual during any benefit year shall be: 
(a) Thirteen (13) times his weekly benefit amount if he is qualified 
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as an insured worker as defined in section 87-103 (c), and does not qualify 
under subsection (b) or (¢) below. 


(b) Twenty (20) times his weekly benefit amount if in addition to 
meeting the requirements of section 87-103 (c), he has been paid wages of 
$100.00 or more for insured work in each of two (2) quarters in his base 
period other than the quarter in which his wages were highest. 

(c) Twenty-six (26) times his weekly benefit amount if in addition to 
meeting the requirement of section 87-103 (c), he has been paid wages of 
$100.00 or more for insured work in each of three (3) quarters in his base 
period other than the quarter in which his wages were highest. 


History: En. Sec. 3 (d), Ch. 137, L. Collateral References 
1937; amd. Sec. 1, Ch. 137, L. 1939; amd. Social Security and Public Welfare¢= 
Sec. 1, Ch. 164, L. 1941; amd. Sec. 1, Ch. 7098 
245, L. 1947; amd. Sec. 1, Ch. 178, L. 81 C.J.S. Social Security and Public 


1949; amd. Sec. 2, Ch. 191, L. 1953; amd. welfare § 243, 
Sec. 3, Ch. 140, L. 1957; amd. Sec. 2, Ch. 
156, L. 1961. 


87-105. Benefit eligibility conditions. An unemployed individual shall 
be eligible to receive benefits for any week of total unemployment within 
his benefit year; only if the commission find that— 


(a) He has registered for work at and thereafter has continued to 
report at an employment office in accordance with such regulation as the 
commission may prescribe, except that the commission may, by regulation, 
prescribe that such types of cases or situations with respect to which it 
finds that compliance with such requirements would be oppressive, or 
would be inconsistent with the purposes of this act, provide for registra- 
tion and reporting for work by mail or through other governmental 
agencies. 

(b) He has made a claim for benefits in accordance with the provisions 
of section 87-107 (a). 

(c) He is able to work and is available for work and is seeking work, 
provided, however, that no claimant shall be considered ineligible in any 
week of unemployment for failure to comply with the provisions of this 
subsection if such failure is due to an illness or disability which occurs 
after he has registered for work and no suitable work has been offered 
to such claimant after the beginning of such illness or disability. 

(d) Prior to any week for which he claims benefits he has been totally 
unemployed for a waiting period of one (1) week. However, if claimant’s 
benefit year expires during a period of compensable unemployment, claimant 
will continue to receive weekly benefits, in a new benefit year, if other- 
wise eligible, without interruption to serve the waiting week for the new 
benefit year, but will thereafter be required to serve the waiting week 
before receiving benefits during subsequent unemployment in the new bene- 
fit year. No week shall be counted as a week of total unemployment for 
the purposes of this subsection : 


(1) If benefits have been paid with respect thereto; 

(2) Unless the individual was eligible for benefits with respect thereto ; 

(3) Unless it occurs within the benefit year of the claimant; 

(4) Unless it occurs after benefits first could become payable to any 
individual under this act. 
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History: En. Sec. 4, Ch. 137, L. 1937; 
amd. Sec. 2, Ch. 137, L. 1939; amd. Sec. 
2, Ch. 164, L. 1941; amd. Sec. 1, Ch. 233, L. 
1943; amd. Sec. 1, Ch. 190, L. 1945; amd. 
Bec, a, Oh: 191, L. 1958; amd. Sec. 2, 
Ch. 238, L. 1955; amd. Sec. 2, Ch. 140, L. 
1957; amd. Sec. 3, Ch. 156, L. 1961. 


Burden of Proof 


The burden of establishing claimant’s 
eligibility for unemployment compensation 
benefits rests upon him. Scott v. Smith, 
141 M 230, 376 P 2d 733, 741, 750. (Dis- 
senting opinions, 141 M 230, 376 P 2d 733, 
760, 762.) 


Collateral References 

Social Security and Public WelfareC= 
381-510. 

81 C.J.S. Social Security and Public 
Welfare §§ 154-208. 

48 Am. Jur. 538, Social Security, Un- 


87-106 


employment Insurance, and Retirement 


Funds, § 34 et seq. 


Circumstances of leaving employment, 
availability for work, or nature of excuse 
for refusing re-employment, as affecting 
right to social security or unemployment 
compensation. 158 ALR 396 and 165 ALR 
1382. 

Unemployment compensation benefits 
where, during the base year, employee 
worked in different states for same em- 
ployer. 9 ALR 2d 646, 

Taxicab driver as employee of owner of 
cab, or independent contractor, within so- 
cial security and unemployment insurance 
statutes. 10 ALR 2d 369. 

Seasonal employees as entitled to unem- 
ployment compensation. 24 ALR 2d 1400. 

Severance payments as affecting right 
to unemployment compensation. 25 ALR 
2d 1070. 


DECISIONS UNDER FORMER LAW 


Payments Exceeding Claim or Including 
Waiting Period Properly Denied 


Where the applicant preferred a claim 
for the first three days of his unemploy- 
ment, the commission, limited in its acts 
by the statute, could not legally have al- 
lowed the claim and properly denied it 
since the act (prior to 1955 amendment) 


provides for a waiting period of two weeks 
before the applicant shall be eligible to 
receive benefits in any event, and the dis- 
trict court erred in allowing it, and further 
went beyond its jurisdiction by directing 
payment for the entire period of unem- 
ployment. Jordan v. Craighead, 114 M 
337, 346, 186 P 2d 526. 


87-106. Disqualification for benefits. An individual shall be disqualified 


for benefits— 


(a) 


If he has left work without good cause attributable to the em- 


ployment for a period of not less than two (2) or more than five (5) weeks 
(in addition to and immediately following the waiting period), as de- 
termined by the commission according to the circumstances in each case. 
No benefit payments or amounts paid any individual after having left work 
without good cause attributable to the employment shall ever be charged 
under section 87-109 against any employer (whose employment the indi- 
vidual left) on account of that particular employment. 
(b) If he has been discharged: 


(1) For misconduct connected with his work, or affecting his employ- 
ment, for a period of not less than two (2) nor more than nine (9) 
-weeks (in addition to and immediately following the waiting period), as 
determined by the commission in each case according to the seriousness 
of the misconduct: 

(2) Forgross misconduct connected with his work or committed 
on the employer’s premises, as determined by the commission, for a period 
of twelve (12) months. 

No benefit payments or amounts paid any individual after having been 
discharged for misconduct shall ever be charged under section 87-109 
against any employer (from whose employment the individual was dis- 
charged for misconduct as above provided) on account of that particular 
employment. 
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(c) If he failed, without good cause, either to apply for available and 
suitable work when so directed by the employment office or the commis- 
sion or to accept suitable work offered to him which he is physically able 
and mentally qualified to perform, or to return to his customary self-em- 
ployment (if any) when so directed by the commission. Such disqualifica- 
tion shall continue for the week in which such failure occurred and for 
not less than two (2) nor more than five (5) weeks in addition to the 
waiting week which immediately follow such week as determined by the 
commission according to the circumstances in each ease. 


(1) In determining whether or not any work is suitable for an indi- 
vidual, the commission shall consider the degree of risk involved to his 
health, safety, and morals, his physical fitness and prior training, his ex- 
perience and previous earnings, his length of unemployment and prospects 
for securing local work in his customary occupation, and the distance of 
the available work from his residence. 


(2) Notwithstanding any other provisions of this act, no work shall 
be deemed suitable and benefits shall not be denied under this act to any 
otherwise eligible individual for refusing to accept new work under any of 
the following conditions: 

(A) If position offered is vacant due directly to a strike, lockout, 
or other labor dispute ; 

(B) If the wages, hours, or other conditions of the work offered are 
substantially less favorable to the individual than those prevailing for 
similar work in the locality ; 


(C) If as a condition of being employed the individual would be 
required to join a company union or to resign from or refrain from join- 
ing any bona fide labor organization. 


(d) For any week with respect to which the commission finds that his 
total unemployment is due to a stoppage of work which exists because 
of a labor dispute at the factory, establishment, or other premises at which 
he is or was last employed, provided that this subsection shall not apply 
if it is shown to the satisfaction of the commission that— 


(1) He is not participating in or financing or directly interested in 
the labor dispute which caused the stoppage of work; and 


(2) He does not belong to a grade or class of workers. of which im- 
mediately before the commencement of the stoppage, there were members 
employed at the premises at which the stoppage occurs, any of whom are 
participating in or financing or directly interested in the dispute; 


Provided, that if in any case separate branches of work which are 
commonly conducted as separate businesses in separate premises are con- 
ducted in separate departments of the same premises, each such department 
shall, for the purpose of this subsection, be deemed to be a separate 
factory, establishment, or other premises; provided, further, that if the 
commission, upon investigation, shall find that such labor dispute is caused 
by the failure or refusal of any employer to conform to the provisions of 
any law of the state wherein the labor dispute occurs or of the United States 
pertaining to collective bargaining, hours, wages or other conditions of work, 
such labor dispute shall not render the workers ineligible for benefits. 
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(e) For any week with respect to which he is receiving or has re- 
ceived payment in the form of— 


(1) Wages in lieu of notice or separation or termination allowance; 
(2) Compensation for disability under the Workmen’s Compensation 


Law or the Occupational Disease Law of this or any other state or under 
a similar law of the United States; 


(3) Benefits under the Railroad Unemployment Insurance Act or any 
state unemployment compensation act or similar laws of any state or of 
the United States. This disqualification does not apply to any week with 
respect to which an individual is receiving or has received benefits under an 
unemployment compensation law of another state or of the United States, 
if such benefits are paid pursuant to section 87-129. 


Receipt of any wages, compensation or benefits as set forth in subsections 
(1), (2), or (8) above, after payment of unemployment benefits, and with 
respect to the same week for which unemployment benefits were received, 
will thereupon require such individual to repay such unemployment benefits 
and the commission may collect such unemployment benefits in the same 
manner as provided for collection of benefits under section 87-145 (d). 

(f) During the school year (within the autumn, winter and spring 
seasons of the year) or the vacation periods within such school year or 
during any prescribed school term if claimant is a student regularly at- 
tending an established educational institution. 

(¢) For any week wherein claimant leaves her most recent work to be 
married. Such disqualification shall cancel all existing wage credits and 
shall continue until such time as subsequently to such week additional 
wage credits shall have been earned so as to be eligible for benefits under 
section 87-105. 

(h) Where retired and entitled to receive retirement compensation 
paid in whole or in part from funds furnished by an employing unit, such 
disqualification to be applied as follows: All wages earned by such individ- 
ual in the employment from which he has been retired shall not be considered 
or included in determining his wage eredits or weekly benefit amount 
under section 87-103 or 87-105, and no benefit payments or amounts paid 
any individual after such retirement shall ever be charged under section 
87-109 against any employing unit from whose employment the individual 
is retired, on account of that particular employment, unless and until the 
commission shall determine (upon hearing, if requested by employer, and 
after at least ten (10) days’ written notice of such hearing to said employer) 
_that the individual was not retired by the employer acting in good faith. 
This disqualification does not extend to the receipt of benefits under the 
Federal Social Security Act, as amended. 

(i) For any week wherein claimant leaves her most recent employment 
during pregnancy, and due to such pregnancy, and such disqualifications 
shall continue through the period of pregnancy unless claimant presents 
evidence of her physical ability to work at such employment. At any time 
after the seventh month of pregnancy a claimant, to establish eligibility, 
must present evidence of physical ability to work at such employment. 
Further, at any time during the first two (2) months following childbirth, 
a claimant, to establish eligibility, must present evidence of her physical 
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ability to work at such employment. In any of the cases set forth herein- 
before, such evidence of eligibility must be in the form of a certificate of a 
duly licensed physician that such claimant is physically able to work at her 
most recent employment, and such evidence must be presented as often as 
requested by the commission. No benefit payments or amounts paid any 
individual after having left work because of pregnancy or childbirth shall 
ever be charged under section 87-109 against the employer (whose employ- 
ment the individual left because of pregnancy or because of childbirth) on 
account of that particular employment. 


(j) For any week wherein claimant leaves her most recent work to 
change her place of residence in order to remain with her husband or 
relative. Such disqualification shall cancel all existing wage eredits and 
shall continue until such time as subsequently to such week additional wage 
eredits shall have been earned so as to be eligible for benefits under see- 
tion 87-105. 


History: En. Sec. 5, Ch. 137, L. 1937; taining to collective bargaining, hours of 
amd. Sec. 3, Ch. 164, L. 1941; amd. Sec. work, wages or other conditions of work. 
4, Ch. 191, L. 1953; amd. Sec. 1, Ch. Jordan v. Craighead, 114 M 337, 343, 136 
164, L. 1955; amd. Sec. 1, Ch. 171, L. 1957; +P 2d 526. 
amd. Sec. 4, Ch. 156, L. 1961; amd. Sec. 2, The relation of employee and employer 
Ch. 269, L. 1963. is not terminated by reason of a strike. 

die Scott v. Smith, 141 M 230, 376 P 2d 733, 
Compiler’s Notes 739. (Dissenting opinions, 141 M 230, 376 

In the 1963 amendatory act, subsection P 2d 733, 762.) 

(d) was captioned and indented as a Mere evidence of accepting stop-gap em- 
paragraph (D) subsidiary to paragraph (c) ployment subsequent to a labor dispute, 
(2); however, examination of the entire standing alone, is not sufficient to show 
section and of the grammatical structure dissolution of the relation of employer- 
makes it apparent that this paragraph (D) employee. Scott v. Smith, 141 M 230, 
and subsidiary paragraphs (1) and (2) 3876 P 2d 733, 741, 750. (Dissenting 
were intended to be independent of sub- opinions, 141 M 230, 376 P 2d 733, 762.) 
section AAW mpil i 

to this Pea an, eae BAVeR pect Leaving Work without Good Cause 

The Railroad Unemployment Insurance A key punch operator was not entitled 
Act, referred to in this section, is Ch. 680, to unemployment compensation benefits 
52 Stat. 1094 and is compiled in the where she voluntarily terminated her em- 
United States Code as Tit. 45, sec. 351 ployment due to her desire to go to her 
et seq. husband in California. McCarthy v. Mon- 

The Federal Social Security Act, re- tana Power Co., — M —, 387 P 2d 4838, 
ferred to in this section, is Ch. 531, 49 441. 

Stat. 620 and is compiled in the United ; 

States Code as Tit. 42, sec. 301 et seq. Residence 

; : A key punch operator, who voluntarily 
Intention of Legislature terminated her position to accompany her 

In construing sections 87-102 through husband to California for three months, 
87-106, the fundamental purpose and ob- lost her residence in Montana, although 
ject of the supreme court is to ascertain, the couple while in California continued 
if possible, and to give effect to the in- to pay rent on their residence in Butte. 
tention of the legislature. McCarthy v. MeCarthy v. Montana Power Co., — M —, 
Montana Power Co., — M —, 387 P 2d 387 P 2d 438, 441. 


438, 440. The word “residence” in subdivision (j) 
P of this section must be read in context 
Labor Dispute with the words of the statute. McCarthy 


Under this section, an applicant for com- v. Montana Power Co., — M —, 387 P 2d 
pensation is ordinarily ineligible for bene- 438, 441. 
fits if his unemployment is due to a labor : : 
dispute in which he participates or is in- Temporary Employment During Strike 
terested, unless the commission finds that Union members on strike against mining 
the dispute was caused by the employer’s company, by whom they were regularly 
failure or refusal to conform to the pro- employed, who took other stop-gap em- 
visions of any law, federal or state, per- ployment during the labor dispute with 
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intention of returning to work for the 
mining company when the dispute was 
settled, were improperly awarded unem- 
ployment compensation by the district 
court based on termination of temporary 
employment before settlement of the dis- 
pute, after which the members returned 
to work for the mining company. Scott v. 
Smith, 141 M 230, 376 P 2d 733, 758. (Dis- 
senting opinions, 141 M 230, 376 P 2d 
733, 762.) 

A member of a striking union was not 
entitled to unemployment compensation 
where he quit temporary employment tak- 
en during strike. Sprague v. MacPherson, 
142 M 581, 386 P 2d 572, 574. 


Collateral References 


48 Am. Jur. 538, 540, 541, Social Se- 
curity, Unemployment Insurance, and Re- 
tirement Funds, §§ 35, 36, 38. 


What amounts to “misconduct” which 
precludes benefits under Unemployment 
Compensation Act to discharged employees. 
146 ALR 243. 

Termination of disqualification due to 
labor dispute, for unemployment benefits, 
in ease of other employment which is 
itself terminated. 154 ALR 1088. 

Power of administrative officer to limit 
period of disqualification for unemploy- 
ment benefits. 155 ALR 411. 

Right of unemployment compensation for 
period when plant was shut down for 
vacations. 8 ALR 2d 433. 

Unemployment compensation as affected 
by employee’s or employer’s removal from 
place of employment. 13 ALR 2d 874. 

Leaving employment, or unavailability 
for particular job or duties, because of 
sickness or disability, as affecting right 
to unemployment compensation. 14 ALR 
2d 1308. 


87-107. Claims for benefits. (a) 


87-107 


Construction and application of provi- 
sion of unemployment compensation acts 
regarding disqualification for benefits be- 
cause of labor disputes or strikes. 28 ALR 
2d 287. 

Right to unemployment compensation as 
affected by vacation or holiday or pay- 
ment in lieu thereof. 30 ALR 2d 266. 

Right to unemployment compensation of 
retired employee receiving pension or the 
like. 32 ALR 2d 901. 

Discharge for absenteeism as affecting 
right to unemployment compensation. 41 
ALR 2d 1158. 

Discharge from private employment on 
ground of political views or conduct, right 
to unemployment compensation as affected 
by. 51 ALR 2d 742. 

Right to unemployment compensation 
of claimant who refuses nonunion em- 
ployment. 56 ALR 2d 1015. 

Right of one working on his own proj- 
ects or activities to unemployment com- 
pensation. 65 ALR 2d 1182. 

Harassment or garnishment by em- 
ployee’s creditor as constituting miscon- 
duet connected with employment so as to 
disqualify employee from unemployment 
compensation. 86 ALR 2d 1013. 

Conduet or activities of employees dur- 
ing off-duty hours as misconduct barring 
unemployment compensation benefits. 89 
ALR 2d 1089. 

Termination of employment as a result 
of union action or pursuant to union con- 
tract as “voluntary” for purposes of un- 
employment compensation benefits. 90 
ALR 2d 835. 

Effect on right to state unemployment 
compensation benefits of receipt of pay- 
ments under private supplemental unem- 
ployment benefit plans. 91 ALR 2d 1211. 


Filing. Claims for benefits shall be 


made in accordance with such regulations as the commission may prescribe. 
Bach employer shall post and maintain printed statements of such regu- 
lations in places readily accessible to individuals in his service and shall 
make available to each such individual at the time he becomes unem- 
ployed, a printed statement of such regulations. Such printed statements 
shall be supplied by the commission to each employer without cost to him. 

(b) Initial determination. A representative designated by the com- 
mission, and hereinafter referred to as a deputy, shall promptly examine 
the claim and, on the basis of the facts found by him, shall either deter- 
mine whether or not such claim is valid, and if valid, the week with re- 
spect to which benefits shall commence, the weekly benefit amount pay- 
able and the maximum duration thereof, or shall refer such claim or any 
question involved therein to an appeal tribunal which shall make its 
decisions with respect thereto in accordance with the procedure preseribed 
in subsection (c) of this section, except that in any case in which the pay- 
ment or denial of benefits will be determined by the provisions of section 
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87-106 (d), the deputy shall promptly transmit his full finding of fact 
with respect to that subsection to the commission, which, on the basis 
of the evidence submitted and such additional evidence as it may require, 
shall affirm, modify, or set aside such findings of fact and transmit to the 
deputy a decision upon the issues involved under that subsection which 
shall be deemed the decision of the deputy. The deputy shall promptly 
notify the claimant and any other interested party of the decision and the 
reasons therefor. The deputy may for good cause reconsider his decision 
and shall promptly notify the claimant and such other interested parties 
of his amended decision and the reasons therefor. Unless the claimant 
or any such interested party, within five (5) calendar days after delivery of 
such notification or within seven (7) calendar days after such notification 
was mailed to his last known address, files an appeal from such decision, 
such decision shall be final and benefits shall be paid or denied in accordance 
therewith. If an appeal is duly filed, benefits with respect to the period under 
dispute prior to the final decision of the commission, shall be paid only 
after such decision. Provided, that if an appeal tribunal affirms a decision of 
a deputy, or the commission affirms a decision of an appeal tribunal, allowing 
benefits, such benefits shall be paid regardless of any appeal which may 
thereafter be taken, but if such decision is finally reversed, no employer’s 
account shall be charged with benefits so paid. 


(c) Appeals. Unless such appeal is withdrawn, an appeal tribunal, 
after affording the parties reasonable opportunity for fair hearing, shall 
affirm or modify the findings of fact and decision of the deputy. The 
parties shall be duly notified of such tribunal’s decision, together with its 
reasons therefor, which shall be deemed to be the final decision of the 
commission, unless within ten (10) days after the date of notification or 
mailing of such decision, further appeal is initiated pursuant to subsection 
(e) of this section. 


(d) Appeal tribunals. To hear and decide disputed claims, the com- 
mission shall appoint such impartial appeal tribunals as are necessary for 
the proper administration of this act, consisting in each case of either 
a salaried examiner selected in accordance with section 87-123, or a body 
consisting of three (3) members, one of whom shall be a salaried examiner, 
who shall serve as chairman, one of whom shall be a representative of 
employers, and the other of whom shall be a representative of employees; 
each of the latter two (2) members shall serve at the pleasure of the 
commission and be paid a fee of not more than ten dollars ($10.00) per day 
of active service on such tribunal plus necessary expense. No person shall 
participate on behalf of the commission in any case in which he is an in- 
terested party. The commission may designate alternates to serve in the 
absence or disqualification of any member of an appeal tribunal. The chair- 
man shall act alone in the absence or disqualification of any other member 
and his alternates. In no ease shall the hearings proceed unless the chairman 
of the appeal tribunal is present. 3 

(e) Commission review. The commission may on its own motion affirm, 
modify, or set aside any decision of an appeal tribunal on the basis of the 
evidence previously submitted in such ease, or direct the taking of addi- 
tional evidence, or may permit any of the parties to such decision to initiate 
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further appeals before it. The commission shall permit such further appeal 
by any of the parties interested in a decision of an appeal tribunal which 
is not unanimous and by the deputy whose decision has been overruled 
or modified by an appeal tribunal. The commission may remove to itself or 
transfer to another appeal tribunal the proceedings on any claim pending 
before an appeal tribunal. Any proceedings so removed to the commission 
shall be heard by a quorum thereof in accordance with the requirements in 
subsection (c) of this section. The commission shall promptly notify the 
interested parties of its findings and decision. 


History: En. Sec. 6 (a) to (e), Ch. 137, 81 C.J.S. Social Security and Publie 

Ly. 1937; amd. Sec. 2, Ch. 171, L. 1957. Welfare § 217. 

48 Am. Jur. 544, Social Security, Un- 
Collateral References employment Insuranee, and Retirement 
Social Security and Public Welfarec= Funds, § 43 et seq. 

5538, 724. 


87-108. Procedure and appeals. (a) Procedure. The manner in which 
disputed claims shall be presented, the reports thereon required from the 
claimant and from employers, and the conduct of hearings and appeals shall 
be in accordance with regulations prescribed by the commission for deter- 
mining the rights of the parties, whether or not such regulations conform to 
common law or statutory rules of evidence and other technical rules or 
procedure. A full and complete record shall be kept of all proceedings in 
connection with a disputed claim. All testimony at any hearing upon a dis- 
puted claim shall be recorded, but need not be transcribed unless the dis- 
puted claim is further appealed. The commission shall have continuing 
jurisdiction over all claims filed for benefits to revise, modify, alter, cancel 
and amend all orders, findings and determinations made therein at any 
time and shall not lose such jurisdiction unless and until the jurisdiction of 
such claim and subject matter thereof has been taken by a court of com- 
petent jurisdiction in a proceedings filed therein as provided for in sub- 
section (d) of this section. 


(b) Witness fees. Witnesses subpoenaed pursuant to this section shall 
be allowed fees at a rate fixed by the commission. Such fees shall be deemed 
a part of the expense of administering this act. 


(ec) Appeal to courts. Any decision of the commission in the absence 
of an appeal therefrom as herein provided shall become final ten days after 
the date of notification or mailing thereof, and judicial review thereof shall 
be permitted only after any party claiming to be aggrieved thereby has 
_ exhausted his remedies before the commission as provided by this act. The 
commission shall be deemed to be a party to any judicial action involving 
any such decision, and may be represented in any such judicial action by 
any qualified attorney employed by the commission and has been designated 
by it for that purpose, or at the commission’s request, by the attorney 
general. 

(d) Court review. Within ten days after the decision of the commis- 
sion has become final, any party aggrieved thereby may secure judicial 
review thereof by commencing an action in the district court of the 
county in which said party resides against the commission for the review 
of its decision, in which action any other party to the proceeding before 
the commission shall be made a defendant. In such action, a petition which 
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need not be verified, but which shall state the grounds upon which a review 
is sought, shall be served upon a member of the commission or upon such 
person as the commission may designate and such service shall be deemed 
completed service on all parties, but there shall be left with the party so 
served as many copies of the petition as there are defendants and the 
commission shall forthwith mail one such copy to each such defendant. 
With its answer, the commission shall certify and file with said court all 
documents and papers and a transcript of all testimony taken in the matter, 
together with its findings of fact and decision therein. The commission may 
also in its discretion, certify to such court questions of law involved in any 
decision by it. In any judicial proceeding under this section, the findings 
of the commission as ‘to the facts, if supported by evidence and in the 
absence of fraud, shall be conclusive, and the jurisdiction of said court 
shall be confined to questions of law. Such action, and the questions so 
certified, shall be heard in a summary manner and shall be given precedence 
over all other civil cases except cases arising under the workmen’s compen- 
sation law of this state. An appeal may be taken from the decision of the 
said district court to the supreme court of Montana in the same manner, but 
not inconsistent with the provisions of this act, as is provided in civil cases. 
It shall not be necessary, in any judicial proceeding under this section, to 
enter exceptions to the rulings of the commission and no bond shall be 
required for entering such appeal. Upon the final determination of such 
judicial proceeding, the commission shall enter an order in accordance with 
such determination. A petition for judicial review shall not act as a super- 
sedeas or stay unless the commission shall so order. 

History: En. Sec. 6 (f) to (i), Ch. 137, 


L. 1937; Subd. (a) amd. Sec. 2, Ch. 233, 
L. 1943. 


References 

Scott v. Smith, 141 M 230, 376 P 2d 
733, 736 (dissenting opinions, 141 M 230, 
376 P 2d 733, 760, 762); Sprague v. Mac- 
Pherson, 142 M 581, 386 P 2d 572, 573. 


Collateral References 


Cross-Reference 


Application of Montana Rules of Civil 
Procedure to this section, M. R. Civ. P., 


Rule 81(a) and Table A. 


When Findings of Commission Conclu- 
sive upon Courts 


The provision of subsection (d) that the > 


findings of the commission as to the facts, 
if supported by evidence and in the ab- 
sence of fraud, shall be conclusive, held 
to mean not a mere scintilla, but sub- 
stantial evidence, or such relevant evi- 
dence as a reasonable mind might accept 
as adequate to support a conclusion; in a 
judicial review of the commission’s de- 
cision, the district court is precluded from 
considering the preponderance of the evi- 
dence, and is limited to questions of law, 
the question whether there is substantial 
evidence to sustain them being one of law. 
Jordan v. Craighead, 114 M 337, 342, 136 
P 2d 526. 


87-109. Contributions. (a) 


Payment. 


Social Security and Public Welfare 
€—-594, 611, 614, 631 et seq. 

81 C.J.S. Social Seeurity and Public 
Welfare § 222 et seq. 

48 Am. Jur. 546, Social Security, Un- 
employment Insurance, and Retirement 
Funds, § 46 et seq. 


Exhaustion of administrative remedies 
as condition of resort to court in respect 
of right claimed under social security or 
old age acts. 130 ALR 882. 

Construction and application of state 
social security or unemployment compen- 
sation act as affected by terms of the 
federal act or judicial or administrative 
rulings thereunder. 139 ALR 892. 

Exhaustion of administrative remedies 
as prerequisite to declaratory relief in 
respect to unemployment compensation. 14 
ALR 2d 838. 


(1) 


On and after January 1, 


1937, contributions shall acerue and become payable by each employer for 
each calendar year in which he is subject to this act, with respect to 
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wages as defined in section 87-149 (c), paid for employment (as defined 
in this act) occurring during such calendar year. Such contributions shall 
become due and be paid by each employer to the commission for the fund 
in accordance with such regulations as the commission may prescribe and 
shall not be deducted, in whole or in part, from the wages of individuals 
in his employ. 

(2) In the payment of any contributions, a fractional part of a cent 
shall be disregarded unless it amounts to one-half (1%) cent or more, in 
which ease it shall be increased to one (1) cent. 

(b) Rate of contribution. (1) Each employer shall pay contributions 
equal to the following percentages of wages, as defined in section 87-149 (c) 
paid by him with respect to employment: 

(A) One and eight-tenths (1.8) per centum with respect to employ- 
ment during the calendar year 1937; 

(B) Two and seven-tenths (2.7) per centum with respect to employ- 
ment during the calendar years 1938, 1939, 1940, 1941, and for each calendar 
year thereafter, except as herein provided in subsection (ec) of this section. 

(c) Experience rating. The commission shall for the calendar year 
1947, and for each calendar year thereafter, classify employers in accord- 
ance with their actual contribution and unemployment experience and 
shall determine for each employer the rate of contribution which shall 
apply to him throughout the calendar year in order to reflect said experi- 
ence and classification. 

The commission shall apply such form of classification or experience 
rating system which is best calculated to rate individually and most equi- 
tably the employment for each employer and to encourage the stabilization 
of employment. 

[The commission shall apply such form of classification or experience 
rating system which is best calculated to rate individually and most equi- 
tably the employment for each employer and to encourage the stabilization 
of employment. | 

In making such classification, the commission shall take account, each 
to an equal extent, of the following factors relating to the unemployment 
hazard shown by each employer on the basis of (1) average annual net 
percentage declines in taxable payrolls for the last three (8) years prior 
to computation date; (2) number of years the employer has paid contri- 
butions; and (38) chargebacks to the individual employer account upon the 
last employer basis. The computation date is hereby fixed as of the close 
of business on June 30th of the preceding calendar year. 

The rates for the third calendar quarter of calendar year 1961 and 
thereafter, except as hereinafter provided, shall be so fixed that they would, 
if applied to all employers and their total taxable annual payrolls for the 
preceding calendar year, have yielded total paid contributions equaling 
approximately one and five-tenths (1.5) per centum of the total of all such 
payrolls. 

The commission shall determine the contribution rate applicable to 
each employer for any calendar year subject to the following limitations: 


(1) Each employer’s rate shall be two and seven-tenths (2.7) per 
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centum unless and until there have been five (5) years prior to the com- 
putation rate [date] throughout which the employer has paid contributions 
at the rate of two and seven-tenths (2.7) per centum. 


(2) The classified contribution rates for the calendar year 1947, and 
thereafter, except as hereinafter provided, shall be: one (1.0) per centum, 
one and one-half (1.5) per centum, two (2.0) per centum, two and one- 
half (2.5) per centum, and two and seven-tenths (2.7) per centum. The 
classified contribution rates for the calendar year 1953, and thereafter, 
except as hereinafter provided, shall be: five-tenths (.5) of one per 
centum, seven-tenths (.7) of one per centum, nine-tenths (.9) of one per 
eentum, one and one-tenth (1.1) per centum, one and three-tenths (1.3) 
per centum, one and five-tenths (1.5) per centum, one and seven-tenths 
(1.7) per centum, one and nine-tenths (1.9) per centum, two and one-tenth 
(2.1) per centum, two and three-tenths (2.3) per centum, two and five- 
tenths (2.5) per centum, and two and seven-tenths (2.7) per centum. 


(3) No employer shall be assigned a classified contribution rate higher 
than the second classified rate above the rate which was assigned to him 
for the last preceding calendar year except for the year 1961 and further 
as hereinafter provided. 


(4) No employer’s rate shall be fixed below two and seven-tenths (2.7) 
per centum whose benefit payments charged as most recent employer 
have, in the last three (3) years preceding the computation date, exceeded 
the amount of his contributions for those years, provided that for the calen- 
dar year 1957 and thereafter, any employer may, for the purpose of avoiding 
the provisions of this subsection, have the option of making a voluntary 
contribution to the unemployment compensation fund to cancel the amount 
by which the benefit payments charged to him under section 87-109 (ce) 
during the last three (3) completed fiscal years exceed his contributions 
for the same three (3) years. Such voluntary contribution shall be ap- 
plied first to cancel the amount by which benefits exceed contributions in 
the earliest of the three (8) years preceding the computation date, any 
remaining to cancel the excess in the second earliest year preceding the 
computation date, and any further remaining to cancel the excess in the 
most recent year preceding the computation date. Whenever the benefit 
payments charged to an eligible employer in the last three (3) fiscal years 
exceed his contributions for the same period, the commission shall notify 
him of the amount of such excess and the rate which would be applicable 
to him for the ensuing calendar year, if he exercises the option. Such em- 
ployer must exercise the option of making the voluntary contribution 
allowed by this section within thirty (30) days after receipt of such notice; 
otherwise his rate for the ensuing calendar year shall be fixed at two and 
seven-tenths (2.7) per centum. 


(5) Rates as fixed by the commission shall stand and be in effect 
unless and until the cash reserves in the unemployment compensation trust 
fund at any time in the future fall below, and remain below, eighteen mil- 
lion dollars ($18,000,000.00) continuously for a period of one (1) year, 
then employer rates effective at the beginning of the next succeeding cal- 
endar quarter shall be so fixed that they would, if applied to all employers 
and their total taxable annual payrolls for the preceding calendar year, 
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have yielded total paid contributions equaling approximately two (2) per 
centum of the total of all such payrolls, and shall continue at the two (2) 
per centum average rate until cash reserves in the unemployment compen- 
sation trust fund exceed twenty-six million dollars ($26,000,000.00) at 
which time all employer rates shall again be so fixed to bring an average 
return of one and five-tenths (1.5) per centum as in this section hereinabove 
provided; if reserves remain below eighteen million dollars ($18,000,000.00) 
continuously for a period of two (2) years, then the contribution rate of 
all employers subject to this act shall return to a uniform rate of two and 
seven-tenths (2.7) per centum effective at the beginning of the next suc- 
eeeding calendar quarter, and shall continue at the two and seven-tenths 
(2.7) per centum rate until cash reserves in the unemployment compensa- 
tion trust fund exceed twenty-six million dollars ($26,000,000.00) at which 
time all employer rates shall again be so fixed to bring an average return 
of one and five-tenths (1.5) per centum as in this section hereinabove pro- 
vided. 


(6) The commission shall by regulation adopt such procedures as may 
be necessary for the substitution, merging or acquisition of an employer 
account by an employing unit, and the transfer of such employer account, 
rights, contributions, benefit experience and ratings to the successor em- 
ploying unit or units. 


(7) The commission shall by regulation provide for the proper notifica- 
tion of employers of the classification and rate of contribution applicable 
to their accounts. Such notification shall be final for all purposes unless 
and until such employer files a written request with the commission for 
a redetermination or hearing thereon within thirty (30) days after receipt 
of such notice. The provisions of section 87-107 applicable to appeals 
under claims procedure shall apply with like purpose and effect, and be 
applicable to hearings and request for redeterminations of classifications 
and rates of contribution filed by employers hereunder. 


(8) ‘Annual taxable payroll” means the total of the four (4) quarters 
of taxable payrolls of an employer preceding the computation date as fixed 
herein. 


(d) Wages in excess of three thousand dollars ($3,000.00). Commencing 
January 1, 1941, the provisions of this act requiring the payment of con- 
tributions by employers subject to this act shall apply only to wages paid 
up to and including three thousand dollars ($3,000.00) by an employer to 
an employee with respect to employment during any calendar year. 

History: En. Sec. 7, Ch. 137, L. 1937; bracketed word “date” which appears in 


amd. Sec. 3, Ch. 137, L. 1939; amd. Sec. 4, subsection (¢) (1). 
Ch. 164, L. 1941; amd. Sec. 2, Ch. 245, L. 


1947; amd. Sec. 5, Ch. 191, L. 1953; amd. Construction 
Sec. 2, Ch. 164, L. 1955; amd. Sec. 3, Ch. This statute lends itself to the specific 
171, L. 1957; amd. Sec. 5, Ch. 156, L. 1961; subject of experience ratings, while sec- 
amd. Sec. 3, Ch. 269, L. 1963. tion 87-138 is general in scope, hence where 
an employer did not avail himself of the 
Compiler’s Note right to file a written request for a re- 


The compiler has inserted brackets determination of classification within 30 
around an apparently superfluous para- days after receipt of such notice, such no- 
graph which appeared in subsection (¢) in tice was final and the employer could not 
the 1963 amendatory act, and inserted the then make application for an adjustment 
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under section 87-138. Where one statute 
deals with a subject in general and com- 
prehensive terms and another in a more 
minute and definite way, the two should 
be read together if possible but to the 
extent of any repugnanecy between them 
the special will prevail over the general 
statute. Wymont Tractor & Equipment 
Co. v. Unemployment Compensation Com- 
mission, 128 M 501, 278 P 2d 208, 210. 


Collateral References 


Taxation¢G111.1-111.26. 

81 C.J.S. Social Security and Public 
Welfare §§ 139-153. 

48 Am. Jur. 536, Social Security, Un- 


COMPENSATION 


Construction and application of pro- 
vision in social security or unemployment 
compensation acts excluding from the basis 
of contribution remuneration in excess 
of a named amount paid to employee. 159 
ALR 1197. 

Unemployment compensation: right of 
successor in business to experience or rat- 
ing of predecessor for purpose of fixing 
rate of contributions. 22 ALR 2d 673. 

Service charges, made by hotels or 
restaurants and later distributed to wait- 
ers or similar employees, as “wages” upon 
which federal or state unemployment taxes 
or contributions are required to be paid. 
83 ALR 2d 1024. 


employment Insurance, and Retirement 
Funds, § 32 et seq. 


87-110. Period, election and termination of employer’s coverage. (a) 
Any employing unit which is or becomes an employer subject to this act 
within any calendar year, shall be subject to this act during the whole of 
such calendar year. 


(b) Except as otherwise provided in subsection (¢) of this section an 
employing unit shall cease to be an employer subject to this act only as 
of the first day of January, of any calendar year, only if it files with the 
commission prior to the last day of February, of such year, a written ap- 
plication for termination of coverage, and the commission finds that there 
were no twenty (20) different days, each day being in a different week 
within the preceding calendar year within which such employing unit em- 
ployed one (1) or more individuals in an employment subject to this act, 
or the total wages payable for employment by said employer in the pre- 
ceding calendar year did not exceed five hundred ($500.00) dollars. For 
the purposes of this subsection, the two (2) or more employing units men- 
tioned in paragraph (2) or (8) of section 87-148 (i) shall be treated as a 
single employing unit. 

(c) An employing unit not otherwise subject to this act, which files 
with the commission its written election to become an employer subject 
hereto for not less than two (2) calendar years, shall, with the written 
approval of such election by the commission become an employer subject 
hereto to the same extent as all other employers as of the date stated in 
such approval, and shall cease to be subject hereto as of January 1, of any 
calendar year, subsequent to such two (2) calendar years only if at least 
thirty (30) days prior to said first day of January it has filed with the 
commission a written notice to that effect. 


Any employing unit for which services that do not constitute employment 
as defined in this act, are performed may file with the commission, a written 
election that all such services performed by individuals in its employ in one 
(1) or more distinct establishments or places of business shall be deemed 
to constitute employment for all purposes of this act for not less than two 
(2) calendar years. Upon the written approval of such election by the 
commission, such services shall be deemed to constitute employment subject 
to this act from and after the date stated in such approval. Such services 
shall cease to be deemed employment subject hereto as of January 1, of 
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any calendar year subsequent to such two (2) calendar years only if at 
least thirty (380) days prior to such first day of January such employing 
unit has filed with the commission a written notice to that effect. 


History: En. Sec. 8, Ch. 137, L. 1937; 
amd. Sec, 4, Ch. 137, L. 1939; amd. Sec. 5, 
Ch, 164, L. 1941. 


Collateral References 


Social Security and Public Welfare 
311 et seq. 

81 C.J.S. Social Security and Public 
Welfare § 108 et seq. 


48 Am. Jur. 536, Social Security, Un- 
employment Insurance, and Retirement 
Funds, § 32 et seq. 


Constitutionality, construction and ap- 
plication of provision of Unemployment 
Compensation Act subjecting to its pro- 
visions an employer purchasing or suc- 
ceeding to the business of another em- 
ployer. 4 ALR 2d 721. 


87-111. Unemployment compensation account. Establishment and 
control. There is hereby established separate and apart from all public 
moneys or funds of this state, an account in the agency fund known as the 
unemployment compensation account, which shall be administered by the 
commission exclusively for the purposes of this act. Any reference to 
the unemployment compensation fund in this code shall be taken to mean the 
unemployment compensation account in the ageney fund. This account 
shall consist of (1) all contributions collected under this act, inclusive of 
voluntary contributions as provided in section 87-109, (c) (4); (2) interest 
earned upon any moneys in the account; (3) any property or securities 
acquired through the use of moneys belonging to the account; (4) all 
earnings of such property or securities; and (5) all money credited to this 
state’s account in the unemployment trust fund pursuant to section 903 of 
the Social Security Act, as amended. All moneys in the account shall be 
mingled and undivided. 


History: En. Subd. (a), Sec. 9, Ch. 137, 
L. 1937; amd. Sec. 2, Ch. 190, L. 1945; 
amd. Sec. 4, Ch. 171, L. 1957; amd. Sec. 
206, Ch. 147, L. 1963. 


Compiler’s Note 


Section 903 of the Social Security Act, 
referred to in this section, is compiled in 
the United States Code as Tit. 42, see. 
1103. 


87-112. Accounts and deposits. The state treasurer shall be ex officio 
the treasurer and custodian of the unemployment compensation account 
and shall administer such account in accordance with the directions of the 
commission and shall issue his warrants upon it in accordance with such 
regulations as the commission shall prescribe. He shall maintain within the 
account three (3) separate accounts; (1) a clearing account, (2) an un- 
employment trust fund account, and (38) a benefit account. All moneys pay- 
able to the unemployment compensation account, upon receipt thereof by 
the commission, shall be forwarded to the treasurer who shall immediately 
deposit them in the clearing account. Refunds payable pursuant to sec- 
tions 87-135 to 87-139 may be paid from the clearing account upon war- 
rants issued by the treasurer under the direction of the commission. After 
clearance thereof, all other money in the clearing account shall be im- 
mediately deposited with the secretary of the treasury of the United States 
of America to the credit of the account of this state in the unemployment 
trust fund, established and maintained pursuant to section 904 of the Social 
Seeurity Act, as amended, any provision of law in this state relating to the 
deposit, administration, release, or disbursement of moneys in the possession 
or custody of this state to the contrary notwithstanding. The benefit ac- 
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count shall consist of all moneys requisitioned for the payment of benefits 
from this state’s account in the unemployment trust fund. Except as herein 
otherwise provided, moneys in the clearing and benefit accounts may be 
deposited by the treasurer, under the direction of the commission, in any 
bank or public depository in which general funds of the state may be 
deposited but no public deposit insurance charge or premium shall be paid 
out of the unemployment compensation account. The treasurer shall give 
a separate bond conditioned upon the faithful performance of his duties 
as custodian of the unemployment compensation account in an amount 
fixed by the commission and in a form prescribed by law or approved by 
the attorney general. Premiums for said bond shall be paid from the un- 
employment compensation administration account. 
History: En. Subd. (b), Sec. 9, Ch. 137, Compiler’s Note 


L. 1937; amd, Sec. 5, Ch. 171, L. 1957; Section 904 of the Social Security Act, 

amd, Sec, 207, Ch. 147, L. 1963. referred to in this section, is compiled in 
the United States Code as Tit. 42, sec. 
1104. 


87-113. Withdrawals. (a) Moneys shall be requisitioned from this 
state’s account in the unemployment trust fund solely for the payment of 
benefits and in accordance with regulations prescribed by the commission, 
except that money credited to this state’s account pursuant to section 903 
of the Social Security Act, as amended, may also be withdrawn for the 
payment of expenses for the administration of this act and of public em- 
ployment offices, as provided by this act. The commission shall from time 
to time requisition from the unemployment trust fund such amounts, not 
exceeding the amounts standing to this state account therein, as it deems 
necessary for the payment of benefits for a reasonable future period. Upon 
receipt thereof the treasurer shall deposit such moneys in the benefit ac- 
eount and shall issue his warrants for the payment of benefits solely from 
such benefit account. Expenditures of such moneys in the benefit account 
and refunds from the clearing account shall not be subject to any provi- 
sions of law requiring specific appropriations or other formal release by 
state officers of money in their custody. Any balance of moneys requisi- 
tioned fromthe unemployment trust fund which remains unclaimed or un- 
paid in the benefit account after the expiration of the period for which such 
sums were requisitioned shall either be deducted from estimates for, and 
may be utilized for the payment of, benefits during succeeding periods, or 
in the discretion of the commission, shall be redeposited with the secretary 
of the treasury of the United States of America, to the credit of this state’s 
account in the unemployment trust fund, as provided in section 87-112. 


(b) Money credited to the account of this state in the unemployment 
trust fund by the secretary of the treasury of the United States of America 
pursuant to section 903 of the Social Security Act, as amended, may be 
requisitioned and used for the payment of expenses incurred for the ad- 
ministration of this act pursuant to a specific appropriation by the legisla- 
ture, provided that the expenses are incurred and the money is requisitioned 
after the enactment of an appropriation law which: (A) specifies the pur- 
poses for which such money is appropriated and the amounts appropriated 
therefor, (B) limits the period within which such money may be expended 
to a period ending not more than two (2) years after the date of the en- 
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actment of the appropriation law, and (C) limits the amount which may 
be used during any twelve (12) month period beginning on July 1 and 
ending on the next June 30 to an amount which does not exceed the 
amount by which (1) the aggregate of the amounts credited to the account 
of this state pursuant to section 903 of the Social Security Act, as amended, 
during the same twelve (12) month period and the four (4) preceding 
twelve (12) month periods, exceeds (2) the aggregate of the amounts used 
pursuant to this subsection and charged against the amounts credited to 
the account of this state during any of such five (5) twelve (12) month 
periods. For the purposes of this subsection, amounts used during any 
such twelve (12) month period shall be charged against equivalent amounts 
which were first credited and which are not already so charged; except 
that no amount used for administration during any such twelve (12) month 
period may be charged against any amount credited during such a twelve 
(12) month period earlier than the fourth preceding such period. Money 
requisitioned for the payment of expenses of administration pursuant to 
this subsection shall be deposited in the unemployment compensation ad- 
ministration fund, but until expended, shall remain a part of the unem- 
ployment compensation fund. The commission shall maintain a separate 
record of the deposit, obligation, expenditure, and return of funds so de- 
posited. If any money so deposited is, for any reason, not to be expended 
for the purpose for which it was appropriated, or, if it remains unexpended 
at the end of the period specified by the law appropriating such money, it 
shall be withdrawn and returned to the secretary of the treasury of the 
United States for credit to this state’s account in the unemployment trust 
fund. 


(c) All warrants issued by the treasurer for payment pursuant to this 
section shall bear the signature of the treasurer and the countersignature 
of a member of the commission or its duly authorized agent for that pur- 
pose. 

History: En. Subd. (c), Sec. 9, Ch. 137, referred to in this section, is compiled 
L. 1937; amd. Sec. 6, Ch. 171, L. 1957. in the United States Code as Tit. 42, sec. 
1103. 
Compiler’s Note 
Section 903 of the Social Security Act, 


87-114. Disbursement of funds if federal act becomes inoperative. If 
title III or IX of the Federal Social Security Act is declared unconstitutional 
or in any way is inoperative, this act automatically becomes inoperative 
under the provisions of this act, and the funds which then remain in the 
unemployment trust fund shall immediately be paid to the state treasurer 
to be paid into the unemployment compensation fund and funds there held 
shall be immediately distributed, upon order of the commission, to the 
employers who have contributed thereto on a proportionate basis. If any 
part thereof remains undistributed for a period of one (1) year it shall be 
paid to the general fund of the state of Montana. 


History: En. Subd. (d), Sec. 9, Ch. 137, Act, referred to in this section, is compiled 


T;, 1987; in the United States Code as Tit. 42, sees. 
501 to 503. Title IX is compiled as Tit. 
Compiler’s Note 42, sees. 1101 to 1105. 


Title III of the Federal Social Security 
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87-115. Transfers from unemployment compensation trust fund to rail- 
road unemployment insurance account authorized. Notwithstanding any re- 
quirements of sections 87-111 to 87-114, the unemployment compensation 
commission of Montana, shall, prior to July 1, 1939, authorize and direct 
the secretary of the treasury of the United States to transfer from the 
unemployment compensation trust fund for the state of Montana, established 
and maintained pursuant to section 904 of the Federal Social Security Act, 
as amended, to the railroad unemployment insurance account established 
and maintained pursuant to section 10 of the Railroad Unemployment Insur- 
ance Act (52 Stat. 1094), an amount hereinafter referred to as the pre- 
liminary amount; and shall, prior to December 31, 1939, authorize and 
direct the secretary of the treasury of the United States to transfer from 
the Montana unemployment compensation trust fund to said railroad unem- 
ployment insurance account an additional amount, hereinafter referred to 
as the liquidating amount. The preliminary amount shall consist of that 
proportion of the balance in the employment compensation trust fund as of 
June 30, 1939, as the total amount of contributions collected from “em- 
ployers” (as the term employer is defined in section 1 (a) of the Railroad 
Unemployment Insurance Act) and eredited to the Montana unemployment 
compensation trust fund bears to all contributions theretofore collected 
under this act and eredited to such fund. The liquidating amount shall 
consist of the total amount of contributions collected from “employers” (as 
the term employer is defined in section 1 (a) of the Railroad Unemployment 
Insurance Act) pursuant to the provisions of this act during the period 
from July 1, 1939, to December 31, 1939, inclusive. 


History: En. Sec. 1, Ch. 167, L. 1939. The Railroad Unemployment Insurance 
Piet Act, referred to in this section, is Ch. 680, 
Compiler’s Notes 52 Stat. 1094 and section 1 is compiled in 


Section 904 of the Federal Social Secu- the United States Code as Tit. 45, sec. 
rity Act, referred to in this section, is 351. Section 10 is compiled as Tit. 45, 
compiled in the United States Code as _ sec. 360. 

Tit. 42, sec. 1104. 

87-116. Agreements with railroad retirement board. The unemploy- 
ment compensation commission of Montana is hereby authorized to co-oper- 
ate with and enter into agreements with the railroad retirement board with 
respect to establishment, maintenance and use of Montana state employment 
service facilities, and to make available to the said railroad retirement board 
the records of the commission relating to employer’s status and contribu- 
tions received from employers covered by the Railroad Unemployment In- 
surance Act, together with employee wage records and such other data as 
the railroad retirement board may deem necessary or desirable for the ad- 
ministration of the Railroad Unemployment Insurance Act (52 Stat. 1094) ; 
that any moneys received by the unemployment compensation commission of 
Montana from the railroad retirement board or any other governmental 
agency with respect to the establishment, maintenance and use of Montana 
state employment service facilities, shall be paid into and credited the proper 
division of the unemployment compensation administration fund set up and 
established under sections 87-133 and 87-134. 


History: En. Sec. 2, Ch. 167, L. 1939. Act, referred to in this section, is Ch. 680, 
Roe 52 Stat. 1094 and is compiled in the United 
Compiler’s Note States Code as Tit. 45, sec. 351 et seq. 


The Railroad Unemployment Insurance 
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87-117. Unemployment compensation commission—organization. There 
is hereby created a commission to be known as the Unemployment Com- 
pensation Commission of Montana. The commission shall consist of three 
(3) members who shall be appointed by the governor by and with the 
advice and consent of the senate. Two (2) of the members of the com- 
mission shall be from different political parties and shall serve for terms 
of four (4) years, provided, however, that one (1) of those first appointed 
after this act takes effect shall serve for a term of two (2) years. They 
shall serve on a per diem basis and shall be paid at the rate of ten dollars 
($10.00) per day of service plus actual and necessary expenses, provided, 
however, that the total per diem compensation in any one (1) year for 
each of said two (2) members shall not exceed the sum of five hundred 
dollars ($500.00). The third member of the commission, who shall be 
designated as chairman at the time of his appointment, shall be paid a 
full-time salary in an amount to be fixed by the governor and shall be 
the executive director. During his term of membership on the commission, 
no member shall serve as an officer or committee member of any political 
party organization. The governor may, at any time, after notice and hearing, 
remove any commissioner for neglect of duty, malfeasance, misfeasance or 
nonfeasance in office. 


History: En. Subd. (a), Sec. 10, Ch. 
137, L. 1937; amd. Sec. 1, Ch. 102, L. 1953. 


Removal of Third Member 


The term of office of the third member 
of the commission who is the executive 
director is not fixed by law and therefore 
he holds office at the pleasure of the gov- 
ernor and may be removed without hear- 
ing. State ex rel. Bonner v. District Court, 
122 M 464, 484, 206 P 2d 166, 175. 


The provisions of this section with 
respect to removal of members of the 
commission by the governor do not limit 
the power of the governor with respect 
to removal of the third member of the 
commission. State ex rel. Bonner v. Dis- 
trict Court, 122 M 464, 484, 206 P 2d 166, 
Lyall 


Collateral References 
StatesG—45. 


81 C.J.S. States § 25. 


87-118. Divisions. The commission shall establish two co-ordinate divi- 
sions: The Montana state employment service division created pursuant 
to section 87-132, and the unemployment compensation division. Each divi- 
sion shall be responsible to the executive director for the discharge of its 
distinctive function. Each division shall be a separate administrative unit 
with respect to personnel, budget, and duties except in so far as the com- 
mission may find that such separation is impracticable. 


History: En. Subd. (b), Sec. 10, Ch. 
137, L. 1937. 


87-119. Quorum. Any two commissioners shall constitute a quorum. 
No vacancy shall impair the right of the remaining commissioners to exer- 
cise all of the powers of the commission. 


History: En. Subd. (c), Sec. 10, Ch. 
137, L. 1937. 


87-120. Administration—duties and powers of commission. It shall be 
the duty of the commission to administer this act; and it shall have power 
and authority to adopt, amend, or rescind such rules and regulations, to 
employ such persons, make such expenditures, require such reports, make 
such investigations, and take such other action as it deems necessary or 
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suitable to that end. Such rules and regulations shall be effective upon 
publication in the manner, not inconsistent with the provisions of this act, 
which the commission shall prescribe. The commission shall determine its 
own organization and methods of procedure in accordance with the provi- 
sions of this act, and shall have an official seal which shall be judicially 
noticed. Not later than the 1st day of January of each year, the commission 
shall submit to the governor a report covering the administration and 
operation of this act during the fiscal year ending June 30 of the preceding 
year, and shall make such recommendations for amendments to this act as 
the commission deem proper. Such report shall include a balance sheet of 
the moneys in the fund in which there shall be provided, if possible, a re- 
serve against the liability in future years to pay benefits in excess of the 
then current contributions, which reserve shall be set up by the commission 
in accordance with accepted actuarial principles on the basis of statistics of 
employment, business activity, and other relevant factors for the longest 
possible period. Whenever the commission believes that a change in contri- 
bution or benefit rates will become necessary to protect the solvency of the 
fund, it shall promptly so inform the governor and the legislature, and make 
recommendations with respect thereto. 


History: En. Subd. (a), Sec. 11, Ch. 137, References 
L. 1937; amd. Sec. 6, Ch, 156, L. 1961. State ex rel. Bonner v. District Court, 


122 M 464, 484, 206 P 2d 166. 


87-121. Regulations and general and special rules. General and special 
rules may be adopted, amended, or rescinded by the commission only after 
public hearing or opportunity to be heard thereon, of which proper notice 
has been given. General rules shall become effective ten days after filing 
with the secretary of the state and publication in one or more newspapers 
of general circulation in this state. Special rules shall become effective ten 
days after notification to or mailing to the last known address of the 
individuals or concerns affected thereby. Regulations may be adopted, 
amended, or rescinded by the commission and shall become effective in the 
manner and at the time prescribed by the commission. 


History: En..Subd. (b), Sec. 11, Ch. 137, 
L. 1937. 


87-122. Publication. The commission shall cause to be printed for 
distribution to the public the text of this act, the commission’s regulations 
and general and special rules, its annual reports to the governor, and any 
other material the commission deems relevant and suitable and shall furnish 
the same to any person upon application therefor. 


History: En. Subd. (c), Sec. 11, Ch. 137, 
L. 1937. 


87-123. Personnel. Subject to other provisions of this act, the commis- 
sion is authorized to appoint, fix the compensation and prescribe the duties 
and powers of such officers, accountants, attorneys, experts, and other 
persons aS may be necessary in the performance of its duties under this 
act. The commission may delegate to any such persons such power and 
authority as it deems reasonable and proper for the effective administration 
of this act, and may in its discretion bond any person handling money or 
signing checks hereunder. The commission shall classify positions under 
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this act and shall establish salary schedules and minimum personnel 
standards for the positions so classified. The commission shall provide 
for the holding of examinations to determine the qualifications of applicants 
for the positions so classified, and except for temporary appointments of 
not to exceed six months in duration, such personnel shall be appointed on 
the basis of efficiency and fitness as determined in such examinations. No 
person who is an officer or committee member of any political party 
organization or who holds or is a candidate for any public office shall be 
appointed or employed under this act. The commission shall establish and 
enforce fair and reasonable regulations for appointments, promotions, and 
demotions based upon ratings of efficiency and fitness and for terminations 
for cause. 


History: En. Subd. (da), Sec. 11, Ch. 137, 
Liew hoo ts 


87-124. Records and reports. Each employing unit shall keep true and 
accurate work records, containing such information as the commission may 
prescribe. Such records shall be open to inspection and shall be subject to 
being copied by the commission or its authorized representative at any 
reasonable time and as often as may be necessary. The commission and the 
chairman of any appeal tribunal may require from any employing unit any 
sworn or unsworn reports with respect to persons employed by it which 
the commission deems necessary to the effective administration of this act. 
Information thus obtained or obtained from any individual pursuant to the 
administration of this act shall except to the extent necessary for the proper 
presentation of a claim be held confidential and shall not be published or 
be open to public inspection (other than to public employees in the perform- 
ance of their public duties) in any manner revealing the individual’s or 
employing unit’s identity, but any claimant or his legal representative at 
a hearing before the commission or appeal tribunal shall be supphed with 
information from such records to the extent necessary for the proper pres- 
entation of his claim. Any employee or member of the commission who 
violates any provision of this section shall be fined not less than twenty 
dollars nor more than two hundred dollars, or imprisoned for not longer 
than 90 days, or both. 


History: En. Subd. (e), Sec. 11, Ch. 137, 
L. 1937. 


87-125. Oaths and witnesses. In the discharge of the duties imposed by 
this act, the chairman of an appeal tribunal and any duly authorized repre- 
sentative or member of the commission shall have power to administer oaths 
and affirmations, take depositions, certify to official acts, and issue subpoenas 
to compel the attendance of witnesses and the production of books, papers, 
correspondence, memoranda, and other records deemed necessary as evi- 
dence in connection with a disputed claim or the administration of this act. 

History: En. Subd. (f), Sec. 11, Ch. 137, 
i. 1937. 

87-126. Subpoenas. In case of contumacy by, or refusal of any person, 
to obey a subpoena issued to such person, as set forth in section 87-125, 
thereupon a commissioner, the commission, the chairman of an appeal 
tribunal, or any duly authorized representative of any of them, may make 
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application to any court of this state within the jurisdiction of which the 
particular inquiry is carried on, or within the jurisdiction of which said 
person charged with contumacy, or refusal to obey, is found, or resides, 
or conducts business, and such court shall have jurisdiction to issue to such 
person an order requiring such person to appear before the chairman of an 
appeal tribunal, a commissioner, the commission, or any duly authorized 
representative of any of them there to produce evidence if so ordered or 
there to give testimony touching the matters under investigation or in ques- 
tion; and any failure to obey such order of the court may be punished 
by said court as a contempt thereof. Any person who shall without just 
cause fail or refuse to attend and testify or to answer any lawful inquiry or 
to produce books, papers, correspondence, memoranda, and other records, 
if it is in his power to do so, in obedience to a subpoena of the commission, 
the chairman of an appeal tribunal or any duly authorized representative 
of any of them shall be punished by a fine of not more than two hundred 
($200.00) dollars or by imprisonment for not longer than sixty (60) days, 
or by both such fine and imprisonment, and each day such violation con- 
tinues shall be deemed to be a separate offense. 


History: En. Subd. (g), Sec. 11, Ch. 
137, L. 1937; amd. Sec. 3, Ch. 164, L. 1955. 


87-127. Protection against self incrimination. No person shall be ex- 
cused from attending and testifying or from producing books, papers, corre- 
spondence, memoranda, and other records before the commission, the chair- 
man of an appeal tribunal or any duly authorized representative of any of 
them or in obedience to the subpoena of the commission or any member 
thereof or any duly authorized representative of the commission in any 
cause or proceeding before the commission, on the ground that the testi- 
mony or evidence, documentary or otherwise, required of him may tend to 
incriminate him or subject him to a penalty or forfeiture; but no individual 
shall be prosecuted or subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which he is com- 
pelled, after having claimed his privilege against self incrimination, to 
testify or produce evidence, documentary or otherwise, except that such 
individual so testifying shall not be exempt from prosecution and punish- 
ment for perjury committed in so testifying. 


History: En. Subd. (h), Sec. 11, Ch. 22 C.J.S. Criminal Law §§ 41, 46; 98 
137, L. 1937. C.J.S. Witnesses § 431. 
Collateral References Necessity and sufficiency of assertion of 


Criminal Law@>42; Witnesses=295, privilege against self incrimination as 
j condition of statutory immunity of wit- 


ness from prosecution. 145 ALR 1416. 


87-128. State-federal co-operation. In the administration of this act, 
the commission shall co-operate to the fullest extent consistent with the 
provisions of this act with the secretary of labor, pursuant to the provi- 
sions of the Social Security Act, as amended; shall make such reports, in 
such form and containing such information as the secretary of labor may 
from time to time require, and shall comply with such provisions as the 
secretary of labor may from time to time find necessary to assure the cor- 
rectness and verification of such reports; and shall comply with the regu- 
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lations prescribed by the secretary of labor governing the expenditures or 
[of] such sums as may be allotted and paid to this state under title III 
of the Social Security Act, as amended, for the purpose of assisting in the 
administration of this act. The commission shall co-operate with the secre- 
tary of labor in the administration of any act of Congress establishing 
unemployment compensation benefits or similar benefits for federal em- 
ployees and veterans or ex-service personnel of the armed forces of the 
United States, and shall do so in such manner as may be deemed advisable 
and expedient in order to carry out the purpose of this act. The commission 
is hereby authorized and empowered to perform any and all acts, including 
the execution of agreements and contracts which may be required under and 
pursuant to any act passed by the Congress of the United States, author- 
izing the extension of unemployment compensation benefits by federal law 
if the commission in its discretion deems it advisable to perform such acts. 


Upon request therefor the commission shall furnish to any agency of 
the United States charged with the administration of public works or 
assistance through public employment, the name, address, ordinary occu- 
pation, and employment status of each recipient of benefits and such re- 
cipient’s rights to further benefits under this act. 


History: En. Subd. (i), Sec. 11, Ch. 137, word “of” in the first sentence of the 
L. 19387; amd. Sec. 7, Ch. 171, L. 1957; ‘first paragraph. 


amd. Sec. 7, Ch. 156, L. 1961. Title III of the Social Security Act, 
ip referred to in this section, is compiled in 
Compiler’s Notes the United States Code as Tit. 42, sees. 


The compiler has inserted the bracketed 501 to 503. 


87-129. Reciprocal benefit arrangements. The commission is hereby 
authorized to enter into arrangements with the appropriate agencies of 
other states or the federal government, whereby individuals performing 
services in this and other states for a single employing unit under circum- 
stances not specifically provided for in this act, or under similar provisions 
of the unemployment compensation laws of such other states, shall be 
deemed to be engaged in employment performed entirely within this state 
or within one of such other states and whereby potential rights to benefits 
accumulated under the unemployment compensation laws of several states 
or under such a law of the federal government, or both, may constitute the 
basis for the payment of benefits through a single appropriate agency under 
terms which the commission finds will be fair and reasonable as to all 
affected interests, and will not result in any substantial loss to the fund. 


The commission is also authorized to enter into arrangements with the 
appropriate agencies of the other states or of the federal government (i) 
whereby wages or services, upon the basis of which an individual may 
become entitled to benefits under the unemployment compensation law of 
another state or of the federal government, shall be deemed to be wages for 
employment by employers for benefit purposes ; provided such other state 
agency or agency of the federal government has agreed to reimburse the 
unemployment compensation fund for such portion of benefits paid under 
this act upon the basis of such wages or services as the commission finds 
will be fair and reasonable as to all affected interests; and (11) whereby the 
commission will reimburse other state or federal agencies charged with the 
administration of unemployment compensation laws, with such reasonable 
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portion of benefits, paid under the law of any such other states or of the 
federal government upon the basis of employment or wages for employment 
by employers, as the commission finds will be fair and reasonable to all 
affected interests. Reimbursements so payable shall be deemed to be bene- 
fits for the purposes of this act. The commission is hereby authorized to 
make to other state or federal agencies and receive from such other state or 
federal agencies, reimbursements from or to the unemployment compensa- 
tion fund, in accordance with arrangements made pursuant to this section. 


History: En. Subd. (j), Sec. 11, Ch. 
137, L. 1937; amd. Sec. 3, Ch. 190, L. 1945. 


87-130. Acquisition of property, etc. Subject to the approval of the 
state board of examiners, the commission may purchase such equipment, 
supplies, and real property as it may deem necessary and proper. The 
title to any real property purchased shall be taken in the name of the state 
of Montana. Subject to the approval of the state board of examiners, the 
commission may sell any equipment, supplies or real property previously 
acquired by it, and the proceeds of such sale shall be deposited into the 
unemployment compensation administration fund. In the event the duties, 
or any part thereof, of the commission shall be at any time in the future 
surrendered to or taken over by the federal government or any agency 
thereof, the commission, with the approval of the state board of examiners, 
may lease such equipment and real property to the federal government, or 
such agency, but the title thereto shall remain in the state of Montana. 


History: En. as Sec. 11-A of Ch. 137, 
L. 1937 by Sec. 6, Ch. 233, L. 1943; amd. 
Sec. 8, Ch. 171, L. 1957. 


87-131. Commission to co-operate with other agencies. The commission 
shall afford reasonable co-operation with any government agency charged 
with war effort or postwar planning responsibilities or with the adminis- 
tration of any system of unemployment allowances or unemployment assist- 
ance or of any program designed to prevent or relieve unemployment. The 
commission may make, and may co-operate with other appropriate state 
agencies in making studies as to the practicability and probable cost of 
possible new state-administered social security programs; and the relative 
desirability of state (rather than national) action in any such field. The 
commission shall fully co-operate with the agencies of other states, and 
shall make every proper effort within its means, to oppose and prevent any 
further action which would in its judgment tend to effect complete or 
substantial federalization of state unemployment compensation funds or 
state unemployment compensation and employment security programs, or 
any part of the social security program. 


History: En. as Sec. 11-B of Ch. 137, L. 
1937 by Sec. 6, Ch. 233, L. 1943. 


87-132. State employment service. The commission shall create a divi- 
sion to be known as the Montana state employment service which division 
shall establish and maintain free public employment offices in such number 
and in such places as may be necessary for the proper administration of 
this act, and for the purpose of performing such duties as are within 
the purview of the act of Congress entitled; “An act to provide for the 
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establishment of a national employment system and for co-operation with 
the states in the promotion of such system, and for other purposes,” ap- 
proved June 6, 1933 (48 Stat. 113; U. S. C., Title 29, See. 49 (c)), as 
amended. The said division shall be administered by a full-time salaried di- 
rector. The commission shall be charged with the duty to co-operate with 
any official or agency of the United States having power or duties under the 
provisions of the said act of Congress, as amended, and to do and perform all 
things necessary to secure to this state the benefits of the said act of Con- 
gress, aS amended, in the promotion and maintenance of a system of public 
employment offices. The provisions of the said act of Congress, as amended, 
are hereby accepted by this state, in conformity with section 4 of said act, 
and this state will observe and comply with the requirements thereof. The 
unemployment compensation commission is hereby designated and consti- 
tuted the agency of this state for the purpose of said act. The commission is 
directed to appoint the personnel of the Montana state employment service. 
For the purpose of establishing and maintaining free public employment 
offices, the commission is authorized to enter into agreements with any polit- 
ical subdivisions of this state or with any private, nonprofit organization, 
and as a part of any such agreement the commission may accept moneys, 
services, or quarters as a contribution to the employment service account. 
History: En. Sec. 12, Ch. 137, L. 1937; Collateral References 


56 C.J.S. Master and Servant § 26. 


87-133. Unemployment compensation administration account. There is 
hereby created an account in the federal and private revenue fund to be 
known as the unemployment compensation administration account. All 
moneys which are deposited, appropriated or paid into this account are 
hereby appropriated and made available to the commission. All moneys in 
the account shall be expended solely for the purpose of defraying the costs 
of administration of this act and costs of administration of such other 
legislation as shall be specifically delegated to the commission for adminis- 
tration by the legislature. All moneys received and deposited in said ac- 
count for administration expense from the United States of America or 
any agency thereof, pursuant to section 302, title III of the Social Security 
Act shall be expended solely for the purpose and in the amounts found 
necessary by the secretary of labor for the proper and efficient adminis- 
tration of this act. The account shall consist of (1) all moneys received 
from the United States of America or any agency thereof, pursuant to 
section 302, title III of the Social Security Act, as amended, and (2) all 
moneys appropriated by the state from the general fund for the purpose 
of administering this act, all interest and penalties collected on past due 
contributions as provided by section 87-1385; all moneys, trust funds, sup- 
plies, facilities or services furnished, deposited, paid and received from the 
United States of America, or any agency thereof, from this state or any 
agency thereof, from any other state or any of its agencies, from political 
subdivisions of the state, or any other source for administrative expense 
and purpose. Notwithstanding any provisions of this section, all money 
requisitioned and deposited in this account pursuant to section 87-113 shall 
remain part of the unemployment compensation account and shall be used 
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only in accordance with the conditions specified in section 87-113. All 
moneys in this account shall be deposited, administered, and disbursed in 
the same manner and under the same conditions and requirements as is 
provided by law for other accounts. Any balance in this account shall not 
lapse at any time, but shall be continuously available to the commission 
for the expenditure consistent with this act. The state treasurer shall give 
a separate and additional bond conditioned upon the faithful performance 
of his duties in connection with the unemployment compensation adminis- 
tration account in an amount to be fixed by the commission and in a form 
prescribed by law or approved by the attorney general. The premiums for 
such bond and the premiums for the bond given by the treasurer for the 
unemployment compensation account under section 87-112, shall be paid 
from the moneys in the unemployment compensation administration account. 
Any reference to the unemployment compensation administration fund in 
this code shall be taken to mean the unemployment compensation adminis- 
tration account in the federal and private revenue fund. 


History: En. Subd. (a), Sec. 13, Ch. is compiled in the United States Code as 


137, L. 1937; amd. Sec. 7, Ch. 164, L. 1941; 
amd. Sec. 4, Ch. 190, L. 1945; amd. Sec. 4, 
Ch, 164, L. 1955; amd. Sec. 9, Ch. 171, L. 
1957; amd. Sec. 208, Ch. 147, L. 1963. 


Compiler’s Note 


Section 302, title III of the Social 
Security Act, referred to in this section, 


87-134. Reimbursement of fund. 


Tit. 42, sec. 502. 


Collateral References 


Master and Servant€78; States@127. 

56 C.J.S. Master and Servant § 167 et 
seq.; 81 C.J.S. States § 158. 

48 Am. Jur, 521, Social Security, Un- 
employment Insurance, and Retirement 
Funds, § 11. 


This state recognizes its obligation 


to replace, and hereby pledges the faith of this state that funds will be 
provided in the future, and applied to the replacement of any of the moneys 
received after July 1, 1941, from the United States of America, or any 
agency thereof, under title IIT of the Social Security Act, any unencumbered 
balances in the unemployment compensation administration fund as of that 
date, any moneys thereafter granted to this state pursuant to the provisions 
of the Wagner-Peyser Act, and any moneys made available by the state 
or its political subdivisions and matched by such moneys granted to this 
state pursuant to the provisions of the Wagner-Peyser Act, which the 
secretary of labor finds have, because of any action or contingency, been 
lost or have been expended for purposes other than, or in amounts in excess 
of, those found necessary by the secretary of labor for the proper adminis- 
tration of this act. Such moneys shall be promptly supplied by moneys 
furnished by the state of Montana or any of its subdivisions for the use of 
the unemployment compensation commission and used only for purposes 
approved by the secretary of labor. The commission shall, if necessary, 
promptly report to the governor and the governor to the legislature, the 
amount required for such replacement. This section shall not be construed 
to relieve this state of its obligation with respect to funds received prior 
to July 1, 1941, pursuant to the provisions of title III of the Social Security 
Act. 


History: En. as Subd. (b) of Sec. 138, 
Ch. 137, L. 19387 by Sec. 7, Ch. 164, L. 
1941; amd. Sec. 5, Ch. 164, L. 1955. 
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Title III of the Social Security Act, 
referred to in this section, is compiled in 
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the United States Code as Tit. 42, sees. compiled in the United States Code as 


501 to 503. Tit. 29, sees. 49 to 49c, 49d, 49g, 49h, 49j, 
The Wagner-Peyser Act, referred to in 49k. 
this section, is Ch. 49, 48 Stat. 113 and is 


87-135. Penalty and interest on past-due contributions. Contributions 
unpaid on the date on which they are due and payable, as prescribed by 
the commission, shall be subject to a penalty assessment of five per centum 
(5%) or five ($5.00) dollars, whichever is greater, and shall bear interest 
at the rate of one-half of one per centum (14 of 1%) per month from and 
after such date until payment plus accrued interest and penalty is received 
by the commission. No interest shall be charged for fractional part of a 
month. Interest and penalty collected pursuant to this subsection shall be 
paid into the unemployment compensation administration fund. When fail- 
ure to pay contributions in time and before delinquency was not caused by 
willful intent of the employer, and for good cause shown, the commission 
may abate the penalty and interest, as a compromise offer of settlement and 
payment of the tax liability. 


History: En. Subd. (a), Sec. 14, Ch. Construction, application, and effect, 
137, L. 1937; amd. Sec. 5, Ch, 137, L. 1939; with respect to social security and unem- 
amd. Sec. 8, Ch. 164, L. 1941; amd. Sec. 3, ployment compensation taxes, of statutes 
Ch. 233, L. 1943; amd. Sec. 5, Ch. 190, L. imposing penalties for tax evasion or de- 
1945, fault. 7 ALR 2d 1074. 

Collateral References 


TaxationG—528. 
85 C.J.S. Taxation §§ 1034, 1035, 1054. 


87-136. Collection. If, after due notice, any employer defaults in any 
payment of contributions or interest thereon, the amount due shall be col- 
lected by civil action in the name of the commission, and the employer 
adjudged in default shall pay the costs of such action. Civil actions brought 
under this section to collect contributions or interest thereon from an em- 
ployer shall be heard by the court at the earliest possible date and shall be 
entitled to preference upon the calendar of the court over all other civil 
actions except petitions for judicial review under this act and cases arising 
under the workmen’s compensation law of this state. Action for the collec- 
tion of contributions due shall be brought within five (5) years after the 
due date of such contributions, otherwise to be barred as provided in section 
93-2604. 


History: En. Subd. (b), Sec. 14, Ch. Collateral References 
137, L. 1937; amd. Sec. 5, Ch. 137, L. 1939; TaxationG=585. 
amd, Sec, 8, Ch. 164, L. 1941. 81 CJ.S. Social Security and Publie 


Welfare § 149. 


87-137. Priorities under legal dissolutions or distributions. In the 
event of any distribution of an employer’s assets pursuant to an order of 
any court under the laws of this state, including any receivership, assign- 
ment for benefit of creditors, adjudicated insolvency, composition, or similar 
proceeding, contributions then or thereafter due shall be paid in full prior 
to all other claims except taxes and claims for wages of not more than two 
hundred fifty ($250.00) dollars to each claimant, earned within six (6) 
months of the commencement of the proceeding. In the event of an em- 
ployer’s adjudication in bankruptcy, judicially confirmed extension proposal, 
or composition, under the Federal Bankruptcy Act, contributions then or 
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thereafter due shall be entitled to priority of payment as a debt due the 
sovereign power as provided by the Bankruptey Act of June 22, 1938. 
(Chap. 575-52 Stat. 840). 


History: En. Subd. (c), Sec. 14, Ch. 81 C.J.S. Social Security and Public 
137, L. 1937; amd. Sec. 5, Ch. 137, L. Welfare § 147. 


1939; amd. Sec, 8, Ch. 164, L. 1941. 48 Am. Jur. 537, Social Security, Un- 
Pe is! employment Insurance, and Retirement 

Compiler’s Note Funds, § 33. 

The Bankruptey Act, referred to in this i Sales : : 
section, is compiled in the United States Rank or priority of lien or claim for 
Code as Tit. 11, see. 1 et seq. unpaid employer’s contribution under so- 

; cial security or unemployment compensa- 

Collateral References tion act. 140 ALR 1042. 

Taxation€=509. 


87-138. Refunds. If not later than three (3) years after the date on 
which any contributions or interest thereon became due, or not later than 
one (1) year from the date on which payment was made, whichever is 
later, an employer who has paid such contributions or interest thereon 
shall make application for an adjustment thereof in connection with subse- 
quent contribution payments, or for a refund thereof because such adjust- 
ment cannot be made and the commission shall determine that such con- 
tributions or interest or any portion thereof was erroneously collected, the 
commission shall allow such employer to make an adjustment thereof, 
without interest, in connection with subsequent contribution payments by 
him, or if such adjustment cannot be made, the commission shall refund said 
amount, without interest, from the fund. For like cause and within the 
same period, adjustment or refund may be so made on the commission’s own 
initiative. If the commission shall determine that an employer has paid 
contributions to this state under this act, when such contributions should 
have been paid to another state, under a similar act of such other state, 
transfer of such contributions to such other state shall be made upon dis- 
covery, or upon proof of payment that such other state has been fully 
paid, then refund to such employer shall be made at any time upon appli- 
cation without limitation of time. In the event that this act is not certi- 
fied by the secretary of labor under section 1603 of the Internal Revenue 
Code, as amended, 1939, for any year, then and in that event, refunds shall 
be made of all contributions required under this act from employers for 
that year. 


History: En. Subd. (d), Sec. 14, Ch. Construction 
137, L. 1937; amd. Sec. 5, Ch. 137, L. This section is general in scope while 
1939; amd. Sec. 8, Ch. 164, L. 1941; amd. section 87-109 lends itself to the specific 
Sec. 3, Ch. 233, L. 1943; amd. Sec. 6, Ch. subject of experience ratings and where 
164, L. 1955; amd. Sec. 10, Ch. 171, L. one statute deals with a subject in general 


1957. and comprehensive terms and another in a 
ee. more minute and definite way, the two 
Compiler’s Note should be read together if possible but to 


Section 1603 of the Internal Revenue the extent of any repugnancy between 
Code of 1939, referred to in this section, them the special will prevail over the gen- 
was repealed and re-enacted by the In-_ eral statute. Hence, an employer could not 
ternal Revenue Code of 1954. The corre- make application for an adjustment under 
sponding section of the 1954 Code is com- this section where he did not avail himself 
piled in the United States Code as Tit. of the right to file a written request for 
26, sec. 3304. a redetermination of classification within 

30 days after receipt of such notice as 
provided for by section 87-109. Wymont 
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Tractor & Equipment Co. v. Unemploy- 
ment Compensation Commission, 128 M 
501, 278 P 2d 208, 210. 


87-140 


Collateral References 


TaxationG=535. 
and Publie 


81 CJ.S. Social Security 
Welfare § 152. 


87-139. Lien for payment. If any contributions payable by an em- 
ployer under this act, or any portion thereof, is not paid within twenty- 
five (25) days after the same becomes due, the commission may issue a 
certificate under its official seal, setting forth the amount of contributions 
due and interest accrued, directed to the sheriff of any county of the state, 
commanding him to levy upon and sell the real and personal property of 
the employer owing the same, found within his county, for the payment 
of the amount thereof, with the added penalties, interest and costs of 
executing the same and to return such certificates to the commission and 
pay to the commission the money collected by virtue thereof by a time 
to be therein specified, not more than ninety (90) days from the date of 
the certificate. The said sheriff shall, within five (5) days after the receipt 
of the certificate, file with the clerk of the district court of his county a 
copy thereof and thereupon the said clerk of the district court shall enter 
in the judgment docket, in the column for judgment debtors, the name of 
the employer mentioned in the certificate, and in the appropriate columns 
the amount of contributions due and the penalties for which the certificate 
is issued and the date when such copy is filed and thereupon the amount 
of such certificate so docketed shall become a len upon the title to and 
interest in real property or chattels real of the employer against whom it 
is filed in the same manner as a judgment docketed in the office of such 
clerk. The said sheriff shall thereupon proceed upon the same in all re- 
spects, with like effect, and in the same manner prescribed by law in respect 
to executions issued against property upon judgment of a court of record, 
and shall be entitled to the same fees for his services in executing the 
certificate, to be collected in the same manner. 


History: En. as Subd. (e) of Sec. 14, 
Ch. 137, L. 1937 by Sec. 8, Ch. 164, L. 
1941; amd. Sec. 8, Ch. 156, L. 1961. 


Contributions from National Bank Il- 
legal 

Contributions attempted to be collected 
from national bank for years during which 
state law made no provision for refund in 
event social security board approval not 
obtained, a condition to collecting contri- 


butions from governmental instrumentali- 
ties, were illegal and collection could be 
enjoined although social security board 
had approved state law for years involved. 
First Nat. Bank v. Bergan, 119 M 1, 169 
P 2d 233, 237, 165 ALR 1244, 


Collateral References 

Taxation€—501 et seq. 

81 C.J.S. Social Security 
Welfare § 147. 


and Publie 


87-140. Summary or jeopardy assessment. If any employer fails to file 
a report or return as required under this act, or the regulations of the 
commission adopted thereunder, within the time specified, the commission 
may make a summary or jeopardy assessment, of the amount due by making 
up such report and determining the amount of contributions due and owing 
to the fund upon the basis of such information as the commission may be 
able to obtain, and thereupon the same shall be collected the same as other 
reports and contributions due, with penalty and interest as provided in 
this act. Upon making such summary or jeopardy assessment, the commis- 
sion shall immediately notify the employer in writing by personal service 
or by registered mail in the usual course, at the last known principal place 
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of business operated by the said employer. Such assessment shall be final 
unless the employer shall protest such assessment in writing within fifteen 
(15) days after service of the notice, or within the same period of time the 
said employer shall file a correct, signed and sworn report and statement 
as provided by the act and the regulations of the commission. Upon written 
protest being filed as above set forth, a day certain for the hearing thereof 
shall be fixed by the commission and notice thereof mailed to the employer. 
At such hearing, the facts ascertained by the commission shall be conclusive 
and the commission may upon the basis of such facts ascertained assess 
the amount due, modify, set aside or revise the prior assessment and require 
the employer to pay the amount due with penalty and interest as provided 
for in this act. A copy of the decision of the commission and the assessment 
of the amount due shall be mailed to the employer at his last known princi- 
pal place of business and thereupon become final. 


History: En. as Subd. (f) of Sec. 14, References 
Ch. 137, L. 1937 by Sec. 3, Ch. 233, L. First Nat. Bank v. Bergan, 119 M 1, 
1943, 169 P 2d 233, 234, 165 ALR 1244, 


87-141. Protection of rights and benefits—waiver of rights void. Any 
agreement by an individual to waive, release or commute his rights to 
benefits or any other rights under this act shall be void. Any agreement 
by any individual in the employ of any person or concern to pay all or 
any portion of an employer’s contributions, required under this act from 
such employer, shall be void. No employer shall directly or indirectly make 
or require or accept any deduction from wages to finance the employer’s 
contributions required from him, or require or accept any waiver of any 
right hereunder by an individual in his employ. Any employer or officer 
or agent of an employer who violates any provision of this section shall, 
for each offense, be fined not more than one thousand ($1,000.00) dollars or 
be imprisoned for not more than six (6) months, or both. 


History: En. Subd. (a), Sec. 15, Ch. 56 C.J.S. Master and Servant § 167 et 
137, L. 1937; amd. Sec. 9, Ch. 164, L. 1941. —seq.; 81 C.J.S. Social Security and Public 


Welf 172, 
Collateral References deri 


Master and Servant€—78; Taxation¢= 
59. 


87-142. Limitation of fees. No individual claiming benefits shall be 
charged fees of any kind in any proceeding under this act by the commission 
or its representatives or by any court or any officer thereof. Any individual 
claiming benefits in any proceeding before the chairman of an appeal tri- 
bunal or the commission or its representatives or a court may be represented 
by counsel or other duly authorized agent; but no such counsel or agents 
shall either charge or receive for such services more than an amount ap- 
proved by the commission. Any person who violates any provision of this 
section shall, for each such offense, be fined not more than five hundred 
($500.00) dollars, or imprisoned for not more than six (6) months, or both. 


History: En. Subd. (b), Sec. 15, Ch. 137, 
L. 1937; amd. Sec. 9, Ch. 164, L. 1941. 


87-143. No assignment of benefits—exemptions. Any assignment, pledge, 
or encumbrance of any right to benefits which are or may become due or 
payable under this act shall be void; and such rights to benefits shall be 
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exempt from levy, execution, attachment, or any other remedy whatsoever 
provided for the collection of debt; and benefits received by any individual, 
so long as they are not mingled with other funds of the recipient, shall be 
exempt from any remedy whatsoever for the collection of all debts except 
debts incurred for necessaries furnished to such individual or his spouse, 
or dependents during the time when such individual was unemployed. Any 
waiver of any exemption provided for in this section shall be void. 
History: En. Subd. (c), Sec. 15, Ch. 137, Collateral References 


6 C.J.S. Assignments §§ 15-17; 35 CJS. 
Exemptions §§ 26, 31, 43, 51, 57. 


87-144. Repealed—Chapter 156, Laws of 1961. 


Repeal to rights and benefits of persons in the 
This section (En. as Subd. (d) of See, armed forces, was repealed by Sec. 9, Ch. 
15, Ch. 137, L. 1937 by See. 9 (d), Ch. 164, 156, Laws 1961. 
L. 1941; See. 4, Ch. 233, L. 1943), relating 


87-145. Penalties—falsity or willful nondisclosure—violations by em- 
ployer or agent—violation of act or regulations—wrongfully collecting 
benefits. (a) Whoever makes a false statement or representation know- 
ing it to be false or knowingly fails to disclose a material fact, to obtain 
or increase any benefit or other payment under this act, or under an em- 
ployment security law of any other state, or territory or the federal govern- 
ment either for himself or for any other person, shall: 


(1) Be punished by a fine of not less than fifty dollars ($50.00) nor 
more than five hundred dollars ($500.00) or by imprisonment for not less 
than three (8) days nor more than thirty (80) days in the county jail or 
by both such fine and imprisonment; and each such false statement or 
representation or failure to disclose a material fact shall constitute a 
separate offense, and 


(2) Be disqualified for benefits thereafter until: 


(A) He has repaid to the commission a sum equal to the amount 
so received by him; provided, however, he will not be required to repay 
any amount so obtained more than five (5) years prior to the date of 
the commission’s determination that the claimant made such false state- 
ments, willful nondisclosure or misrepresentation, as provided in this 
paragraph, and 

(B) Twelve (12) months have elapsed since the date of such deter- 
mination by the commission. 


(b) Any employing unit or any officer or agent of an employing unit 
or any other person who makes a false statement or representation know- 
ing it to be false, or who knowingly fails to disclose a material fact, to pre- 
vent or reduce the payment of benefits to any individual entitled thereto, 
or to avoid becoming or remaining subject hereto or to avoid or reduce any 
contribution or other payment required from an employing unit under 
this act, or under the employment security law of any other state, or terri- 
tory or the federal government or who willfully fails or refuses to make 
any such contributions or other payment or to furnish any reports required 
hereunder or to produce or permit the inspection or copying of records as 
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required hereunder, shall be punished by a fine of not less than fifty dollars 
($50.00) nor more than five hundred dollars ($500.00) or by imprisonment 
for not less than three (3) days nor more than thirty (30) days in the 
county jail or by both such fine and imprisonment; and each such false 
statement or representation or failure to disclose a material fact, and each 
day of such failure or refusal shall constitute a separate offense. 


(ec) Any person who shall willfully violate any provision of this act or 
any order, rule or regulation thereunder, the violation of which is made 
unlawful or the observance of which is required under the terms of this 
act, and for which a penalty is neither prescribed herein nor provided by 
any other applicable statute, shall be punished by a fine of not less than 
fifty dollars ($50.00) nor more than five hundred dollars ($500.00) or by 
imprisonment for not less than three (8) days nor more than thirty (30) 
days in the county jail or by both such fine and imprisonment, and each 
day such violation continues shall be deemed to be a separate offense. 


(d) Any person who, by reason of the nondisclosure or misrepresenta- 
tion by him or by another, of a material fact (irrespective of whether such 
nondisclosure or misrepresentation was known or fraudulent) has received 
any sum as benefits under this act while any conditions for the receipt of 
benefits imposed by this act were not fulfilled in his case, or while he 
was disqualified from receiving benefits, shall, in the discretion of the com- 
mission, either be hable to have such sum deducted from any future benefits 
payable to him under this act or shall be liable to repay to the commission 
for the unemployment compensation fund, a sum equal to the amount so 
received by him, and such sum shall be collectible in the manner provided 
in this act for the collection of past due contributions. Action for collection 
of overpaid benefits shall be brought within five (5) years after the date 
of such overpayment, otherwise to be barred as provided in section 93-2604. 


History: En. Sec. 16, Ch. 137, L. 1937; 81 C.J.S. Social Security and Public 
amd. Sec. 1, Ch. 150, L. 1951; amd. Sec. 7, Welfare §§ 251, 252. 
Ch. 164, L. 1955; amd. Sec. 10, Ch. 156, 


T1961 Repayment of unemployment compensa- 
tion benefits erroneously paid. 5 ALR 2d 

Collateral References 860. 
Social Security and Public Welfare¢= Criminal liability in connection with ap- 
751. plication for, or receipt of, unemployment 


compensation, 92 ALR 2d 455. 


87-146. Representation in court. (a) In any civil action to enforce 
the provisions of this act the commission and the state may be represented 
by any qualified attorney who is employed by the commission and is desig- 
nated by it for this purpose or at the commission’s request, by the attorney 
gveneral. 

(b) All criminal actions for violation of any provision of this act, or of 
any rules or regulations issued pursuant thereto, shall be prosecuted by the 
attorney general of the state; or, at his request and under his direction, 
by the prosecuting attorney of the county wherein the crime was com- 
mitted. 


History: En. Sec. 17, Ch. 137, L. 1937; 
amd. Sec. 8, Ch. 164, L. 1955. 


87-147. Nonliability of state. Benefits shall be deemed to be due and 
payable under this act only to the extent provided in this act and to the 
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extent that moneys are available therefor to the credit of the unemployment 
compensation fund, and neither the state nor the commission shall be liable 
for any amount in excess of such sums. 

History: En. Sec. 18, Ch. 137, L. 1937. 


87-148. Definitions. As used in this act, unless the context clearly 
requires otherwise: 


(a) (1) “Annual payroll” means the total amount of wages paid by 
an employer (regardless of the time of payment) for employment during 
a calendar year. 


(2) “Average annual payroll” means the average of the annual pay- 
rolls of an employer for the last three (3) or five (5) preceding calendar 
years, whichever average is higher. 

(b) “Benefits” means the money payments payable to an individual, as 
provided in this act, with respect to his unemployment. 


(ec) “Base period” means the first four (4) of the last five (5) completed 
calendar quarters immediately preceding the first day of an individual’s 
benefit year. 


(d) “Benefit year” with respect to any individual means, the fifty-two 
(52) consecutive-week period beginning with the first day of the calendar 
week in which such individual files a valid claim, and thereafter the fifty- 
two (52) consecutive-week period beginning with the first day of the calen- 
dar week in which such individual files his next valid claim after the ter- 
mination of his last preceding benefit year, provided that if such filing 
shall result in an overlapping of benefit years the new benefit year shall 
begin upon the first Sunday following the expiration of his last preceding 
benefit year. 

(e) “Calendar quarter” means the period of three (3) consecutive cal- 
endar months ending on March 31, June 30, September 30, or December 31. 


(f) “Commission” means the unemployment compensation commission 
established by this act. 

(g) “Contributions” means the money payments to the state unem- 
ployment compensation fund required by this act. 

(h) “Employing unit” means any individual or type of organization, 
including any partnership, association, trust, estate, joint-stock company, 
insurance company or corporation, whether domestic or foreign, or the 
receiver, trustee in bankruptcy, trustee or successor thereof, or the legal 
representative of a deceased person, which has or subsequent to January 
1, 1936, had in its employ one (1) or more individuals performing serv- 
ices for it within this state. All individuals performing services within 
this state for any employing unit which maintains two (2) or more sepa- 
rate establishments within this state shall be deemed to be employed by 
a single employing unit for all the purposes of this act. Hach individual 
employed to perform or assist in performing the work of any agent or 
employee of an employing unit shall be deemed to be employed by such 
employing unit for the purposes of this act, whether such individual was 
hired or paid directly by such employing unit or by such agent or employee, 
provided the employing unit had actual or constructive knowledge of the 


work. 
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(i) “Employer” means: (1) Any employing unit which for some por- 
tion of a day in each of twenty (20) different weeks, whether or not such 
weeks are or were consecutive within either the current or the preceding 
calendar year, has or had in employment, one or more individuals (irre- 
spective of whether the same individuals are or were employed in each such 
day); or whose total annual payroll within either the current or the pre- 
ceding calendar year, exceeds the sum of five hundred dollars ($500.00) ; 

(2) Any individual or employing unit which acquired the organization, 
trade or business, or substantially all of the assets thereof, of another which 
at the time of such acquisition was an employer subject to this act; 

(3) Any individual or employing unit which acquired the organization, 
trade, or business, or substantially all the assets thereof, of another em- 
ploying unit (not an employer subject to this act), and which, if subsequent 
to such acquisition it were treated as a single unit with such other employing 
unit would be an employer under paragraph (1) of this subsection ; 


(4) Any employing unit which, having become an employer under para- 
graph (1), (2) or (8) has not, under section 87-110, ceased to be an em- 
ployer subject to this act; or 


(5) For the effective period of its election pursuant to section 87-110 
(c) any other employing unit which has elected to become fully subject to 
this act. 

(j) (1) “Employment” subject to other provisions of this subsection 
means service, including service in interstate commerce, performed for wages 
or under any contract of hire, written or oral, express or implied. 


(2) The term “employment” shall include an individual’s entire service, 
performed within or both within and without this state if: 


(A) The service is localized in this state; or 

(B) The service is not localized in any state but some of the service 
is performed in this state and (I) the base of operations, or, if there 
is no base of operations, then the place from which such service is 
directed or controlled, is in this state; or (II) the base of operations or 
place from which such service is directed or controlled is not in any state 
in which some part of the service is performed, but the individual’s 
residence is in this state. 


(3) Service not covered under paragraph (2) of this subsection, and 
performed entirely without this state with respect to no part of which con- 
tributions are required and paid under an unemployment compensation law 
of any other state or of the federal government, shall be deemed to be 
employment subject to this act if the individual performing such services 
is a resident of this state and the commission approves the election of the 
employing unit for whom such services are performed that the entire service 
of such individual shall be deemed to be employment subject to this act. 

(4) Service shall be deemed to be localized within a state if— 

(A) The service is performed entirely within such state; or 

(B) The service is performed both within and without such state, 
but the service performed without such state is incidental to the indi- 
vidual’s service within the state, for example, is temporary or transitory 
in nature or consists of isolated transactions. 
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(5) Services performed by an individual for wages shall be deemed 
to be employment subject to this act unless and until it is shown to the 
satisfaction of the commission that: 


(A) Such individual has been and will continue to be free from 
control or direction over the performance of such services, both under 
his contract and in fact; and 


(B) Such service is either outside the usual course of the business 

for which such service is performed, or that such service is performed 

-outside of all the places of business of the enterprise for which such 
service is performed; and 


(C) Such individual is customarily engaged in an independently es- 
tablished trade, occupation, profession or business. 


(6) The term “employment” shall not include: 


(A) Agricultural labor; The term “agricultural labor” includes all 
services performed— 


(1) On a farm, in the employ of any person in connection with 
cultivating the soil, or in connection with raising or harvesting any 
agricultural or horticultural commodity, including the raising, shear- 
ing, feeding, caring for, training, and management of livestock, bees, 
poultry and fur-bearing animals and wildlife. 


(2) In the employ of the owner or tenant or other operator of 
a farm, in connection with the operation, management, conservation, 
improvement, or maintenance of such farm and its tools and equip- 
ment, or in salvaging timber or clearing land of brush and other 
debris left by a hurricane, if the major part of such service is per- 
formed on a farm. 


(3) In connection with the production or harvesting of maple 
syrup or maple sugar or any commodity commonly known as agri- 
cultural commodities, or in connection with the raising or harvesting 
of mushrooms, or in connection with the hatching of poultry, or in 
connection with the operation or maintenance of ditches, canals, reser- 
voirs, or waterways used exclusively for supplying and storing water 
for farming purposes. 

(4) In handling, planting, drying, packing, packaging, process- 
ing, freezing, grading, storing, or delivering to storage or to market 
or to a carrier for transportation to market, any agricultural or horti- 
cultural commodity; but only if such service is performed as an inci- 
dent to ordinary farming operations or, in the case of fruits and vege- 
tables, as an incident to the preparation of such fruits or vegetables 
for market. The provisions of this paragraph shall not be deemed to 
be applicable with respect to service performed in connection with 
commercial canning or commercial freezing or in connection with any 
agricultural or horticultural commodity after its delivery to a ter- 
minal market for distribution for consumption. 

(5) As used in this section, the term “farm” includes stock, 
dairy, poultry, fruit, fur-bearing animals, and truck farms, planta- 
tions, ranches, nurseries, ranges, greenhouses or other similar struc- 
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tures used primarily for the raising of agricultural or horticultural 
commodities and orchards. 


(B) Domestic service in a private home, local college club or local 
chapter of a college fraternity or sorority ; 


(C) Service performed as an officer or member of the crew of a 
vessel on the navigable waters of the United States ; 


(D) Service performed by an individual in the employ of his son, 
daughter, or spouse, and service performed by a child under the age of 
twenty-one (21) in the employ of his father or mother; 


(EK) Service performed in the employ of a corporation, community 
chest, fund, or foundation, organized and operated exclusively for re- 
ligious, charitable, scientific, literary, or educational purposes, or for the 
prevention of cruelty to children or animals, or wildlife and anglers clubs 
or associations, and services performed in the employ of churches, char- 
ities, benevolent, fraternal, nonprofit societies and like associations as 
defined in section 15-1401, where said services are on a part-time basis 
and do not constitute the major portion of income to the individual per- 
forming such services, no part of the net earnings of which inures to 
the benefit of any private shareholder or individual ; 


(F) Service performed in the employ of this state, or of any polit- 
ical subdivision thereof, or of any instrumentality of this state or its 
political subdivisions ; 

(G) Service performed in the employ of any other state or its polit- 
ical subdivisions, or of the United States government, or of an in- 
strumentality of any other state or states or their political subdivisions 
or of the United States, except that national banks organized under 
the national banking law shall not be entitled to exemption under this 
section and shall be subject to this act the same as state banks; 


(H) Service with respect to which unemployment compensation is 
payable under an unemployment compensation system established by an 
act of Congress; provided, that the commission is hereby authorized and 
directed to enter into agreements with the proper agencies under such 
act of Congress, which agreements shall become effective ten (10) days 
after publication thereof in the manner in section 87-121 for general 
rules, to provide reciprocal treatment to individuals who have, after 
acquiring potential rights to benefits under this act, acquired rights to 
unemployment compensation under such act of Congress, or who have, 
after acquiring potential rights to unemployment compensation under 
such act of Congress, acquired rights to benefits under this act; 


(I) Services performed in the delivery and distribution of news- 
papers or shopping news from house to house and business establish- 
ments by an individual under the age of eighteen (18) years, but not 
including the delivery or distribution to any point or points for subse- 
quent delivery or distribution. 

(J) Services performed by real estate and insurance salesmen paid 
solely by commissions and without guarantee of minimum earnings. 
(k) “Employment office” means a free public employment office, or 

branch thereof, operated by this state or maintained as a part of a state- 
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controlled system of public employment offices, or such other free public 
employment offices operated and maintained by the United States govern- 
ment or its instrumentalities, as the commission may approve. 


(1) 


“Fund” means the unemployment compensation fund established 


by this act, to which all contributions required and from which all benefits 


provided under this act shall be paid 
(m) 


“State,” includes, in addition to the states of the United States 


of America, Hawaii, the District of Columbia, Puerto Rico, the Virgin Is- 
lands, Guam, and the Dominion of Canada. 


History: En. Subd. (a) to (m), Sec. 19, 
Ch. 137, L. 1937; amd. Sec. 6, Ch. 137, L. 
1939; amd. Sec. 10, Ch. 164, L. 1941; amd. 
Sec. 5, Ch. 233, L. 1943; amd. Sec. 1, Ch. 
160, L. 1953; amd. Sec. 9, Ch. 164, L. 1955; 
amd. Sec. 11, Ch. 171, L. 1957; amd. Sec. 1, 
Ch. 177, Ls. 1959; amd. Sec. 1, Ch. 178, L. 
1959. 


Compiler’s Note 


This section was amended twice by the 
1959 legislature. Once by Sec. 1 of Ch. 
177, Laws 1959 and once by See. 1 of Ch. 
178, Laws 1959. Both acts are effective 
March 7, 1959. The acts amended this 
section in different respects and do not 
appear in conflict with each other, except 
for minor typographical changes. There- 
fore the compiler has made a composite 
section incorporating the changes made by 
each amendment, 


References 


First Nat. Bank v. Bergan, 119 M 1, 
169 P 2d 233, 234, 165 ALR 1244, 


Collateral References 


Social Security and Public Welfarec= 
276. 

81 C.J.S. Social Security and Public 
Welfare § 95. 

48 Am. Jur. 522-535, Social Security, Un- 
employment Insurance, and Retirement 
Funds, §§ 13-31. 


Who is an independent contractor rather 
than an employee within social security 
acts or unemployment compensation acts. 
124 ALR 682. 

Tests of independent contractor rela- 
tionship in the field of social security acts. 
134 ALR 1029 and 147 ALR 828. 

Insurance agents and solicitors of mu- 
tual benefit associations as within the cov- 
erage or exclusionary provisions of social 
security or unemployment compensation 
acts. 137 ALR 625. 

Validity, construction and application 
of provisions of social security or unem- 
ployment compensation acts as to em- 
ployment units which are affiliated or un- 
der a common control. 142 ALR 918 and 
158 ALR 1237, 

Industrial homeworkers as within so- 


(7 


cial security or unemployment eompensa- 
tion act. 143 ALR 418. 

One who uses his own truck as an in- 
dependent contractor or an employee of 
concern for which he transports goods, 
within social security or unemployment 
compensation act. 144 ALR 740 and 151 
ALR 1381. 

State banks, insurance companies, or 
building and loan associations, which are 
members of federal reserve banks or simi- 
lar federal agencies, or national banks, 
as within state social security or unem- 
ployment compensation act. 145 ALR 1074 
and 165 ALR 1230. 

What amounts to vendor-vendee or les- 
sor-lessee relationship, as distinguished 
from employment or service relation, with- 
in social security or unemployment com- 
pensation acts. 152 ALR 520 and 164 
ALR 1411. 

Construction and application of pro- 
vision of social security or unemployment 
compensation acts relating to exemption 
of corporations or institutions of a re- 
ligious, charitable or educational character. 
155 ALR 369. 

Musicians or other entertainers as em- 
ployees of establishment in which they 
perform, within meaning of workmen’s 
compensation, social security and unem- 
ployment insurance acts. 158 ALR 915 
and 172 ALR 325. 

Who is “member of a crew” within 
meaning of social security and unemploy- 
ment compensation acts. 161 ALR 842. 

What amounts to presence of foreign 
corporation in state, so as to render it 
liable to action therein to recover un- 
employment compensation tax. 161 ALR 
1068. 

Outside pieceworkers as within Unem- 
ployment Compensation Act. 1 ALR 2d 555, 

Salesman on commission as within un- 
employment compensation or social secu- 
rity acts. 29 ALR 2d 751. 

What constitutes “agricultural labor” 
or “farm labor” within social security or 
unemployment compensation act. 53 ALR 
2d 406. 

Construction and application of self- 
employment provisions of social security 
or unemployment compensation acts. 65 
ALR 2d 1182. 
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87-149. Definitions—continued. (a) Total unemployment: 


(1) An individual shall be deemed “totally unemployed” in any week 
during which he performed no services and with respect to which no wages 
are payable to him. 


(2) An individual’s week of unemployment shall be deemed to com- 
mence only after his registration at an unemployment office, except as the 
commission may by regulation otherwise prescribe. 


(3) <As used in this subsection the term “wages” shall include only that 
part of remuneration for work which is in excess of fifteen dollars ($15.00) 
in any one week, and the term “services” shall not include work for which 
remuneration equal to or less than fifteen dollars ($15.00) per week is pay- 
able, or for one (1) day’s work not exceeding eight (8) hours, whichever is 
ereater. 


(b) “Unemployment compensation administration fund,” means the un- 
employment compensation administration fund established by this act, from 
which administrative expenses under this act shall be paid. 


(c) “Wages,” means all remuneration payable for personal services, 
including commissions and bonuses and the cash value of all remuneration 
payable in any medium other than cash. The reasonable cash value of 
remuneration payable in any medium other than cash shall be estimated 
and determined in accordance with rules prescribed by the commission. 
Wage records kept by the commission for the purposes of this act prior to 
January 1, 1941, shall be kept on the basis of wages payable, and wage 
records kept by the commission for the purposes of this act after January 
1, 1941, shall be kept on the basis of wages paid. Provided, however, that 
the term “wages” shall not include— 

(1) The amount of any payment made to, or on behalf of, an em- 
ployee by an employer on account of: 

(A) Retirement, or 

(B) Sickness or accident disability, or 

(C) Medical and hospitalization expenses in connection with sick- 
ness or accident disability, or 

(D) Death. 

(EK) Services performed for a fraternal benefit society, lodge, order, 
service club or association having a total annual payroll of less than 
five hundred dollars ($500.00) in any calendar year. 

(F) Remuneration paid by any county welfare office from welfare 
assistance funds for services performed at the direction and request of 
such county welfare office. 

(d) “Week,” means a period of seven (7) consecutive calendar days 
ending at midnight on Saturday. 

(e) “Weekly benefit amount.” An individual’s “weekly benefit 
amount” means the amount of benefits he would be entitled to receive for 
one (1) week of total unemployment. 

(f) “Gross misconduct,” means a criminal act, other than a violation 
of a motor vehicle traffic law, for which an individual has been convicted in 
a criminal court or has admitted or conduct which demonstrates a flagrant 
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and wanton disregard of and for the rights or title or interest of a fellow 
employee or his employer. 


History: En. Subd. (n) to (r), Sec. 19, Collateral References 
Ch. 137, L. 1937; amd. Sec. 6, Ch. 137, Social § +t Publ; 
L. 1939; amd, Sec. 10, Ch. 164, L. 1941; emo | and Public Welfare 
amd. Sec. 5, Ch. 233, L. 1943; amd. Sec. —g1_ O..8. Social Security and Public 


6, Ch. 190, L. 1945; amd. Sec. 3, Ch. 238, Welfare § 95. 
L. 1955; amd. Sec. 12, Ch. 171, L. 1957; 


amd. Sec. 11, Ch. 156, L. 1961; amd. Sec. 4, What constitutes “salary,” “wages,” 
Ch. 269, L. 1963. “pay,” or the like, within pension law 
basing benefits thereon. 14 ALR 2d 634. 

References 


Service charges, made by hotels or 

Scott v. Smith, 141 M 230, 376 P 2d_ restaurants and later distributed to wait- 
733, 735 (dissenting opinions, 141 M 230, ers or similar employees, as “wages” upon 
376 P 2d 733, 760, 762); Sprague v. Mae- which federal or state unemployment taxes 
Pherson, 142 M 581, 386 P 2d 572, 573. or contributions are required to be paid. 
83 ALR 2d 1024. 


87-150. Saving clause. The legislature reserves the right to amend or 
repeal all or any part of this act at any time; and there shall be no vested 
private right of any kind against such amendment or repeal. All the rights, 
privileges, or immunities conferred by this act or by acts done pursuant 
thereto shall exist subject to the power of the legislature to amend or repeal 
this act at any time. 


History: En. Sec. 20, Ch. 137, L. 1937. 16 C.J.S. Constitutional Law §§ 215-217; 
81 C.J.S. Social Security and Publie Wel- 
Collateral References fare § 100. 


Constitutional Law@—92; Social Secu- 
rity and Public Welfare€=268. 


87-151. Act to be in effect. If title III or title IX of the “Federal 
Social Security Act” is declared unconstitutional, or in any way becomes 
inoperative, then this act shall terminate and cease and have no force and 
effect as of the date when said title or titles of said act is declared uncon- 
stitutional, or becomes inoperative. 


History: En. Sec. 22, Ch. 137, L. 1937. 42, secs. 501 to 503. Title IX is compiled 


. as Tit. 42, secs. 1101 to 1105. 
Compiler’s Note 


Title III of the Federal Social Security Collateral References 
Act, referred to in this section, is com- StatutesC=259. 
piled in the United States Code as Tit. 82 C.J.S. Statutes § 410. 


87-152. Approval by secretary of labor. If the secretary of labor shall 
fail to approve this act, the same shall immediately terminate and have 


no foree and effect. 


History: En. Sec. 23, Ch. 137, L. 1937; 
amd. Sec. 12, Ch. 156, L. 1961. 
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Chapter 


NO OUR fo 


to 87A-7-603. 


2 00 


87A-9-101 to 87A-9-507. 


ear 
= 


General provisions, 87A-1-101 to 87A-1-208. 
Sales, 87A-2-101 to 87A-2-725. 
Commercial paper, 87A-3-101 to 87A-3-805. 

Bank deposits and collections, 87A-4-101 to 87A-4-504. 

Letters of credit, 87A-5-101 to 87A-5-117. 

Bulk transfers, 87A-6-101 to 87A-6-111. 

Warehouse receipts, bills of lading and other documents of title, 87A-7-101 


Investment securities, 87A-8-101 to 87A-8-406. 
Secured transactions—sales of accounts, contract rights and chattel paper, 


Effective date and repealer, 87A-10-101 to 87A-10-103. 


CHAPTER 1 


GENERAL PROVISIONS 


Part 1. Short Title, Construction, Application and Subject 
Matter of the Act 


Section 87A-1-101. Short title. 


Purposes—rules of construction—variation by agreement. 


Territorial application of the act—parties’ power to choose ap- 


87A-1-102. 
87A-1-103. Supplementary general principles of law applicable. 
87A-1-104. Construction against implicit repeal. 
87A-1-105. 
plicable law. 
87A-1-106. Remedies to be liberally administered. 
87A-1-107. Waiver or renunciation of claim or right after breach. 
87A-1-108. Severability. 
87A-1-109. Section captions. 


Part 2. General Definitions and Principles of Interpretation 


Prima facie evidence by third-party documents. 


Statute of frauds for kinds of personal property not otherwise 


Performance or acceptance under reservation of rights. 


87A-1-201. General definitions. 
87A-1-202. 
87A-1-203. Obligation of good faith. 
87A-1-204. Time—reasonable time—“seasonably.” 
87A-1-205. Course of dealing and usage of trade. 
87A-1-206. 
covered. 
87A-1-207. 
87A-1-208. Option to accelerate at will. 


Part 1 
Short Title, Construction, Application and Subject Matter of the Act 


87A-1-101. Short title. 
Uniform Commercial Code. 


History: En. Sec. 1-101, Ch. 264, L. 
1963. 


NOTE.—Uniform State Law. Title 87A 
constitutes the “Uniform Commercial 
Code” approved by the National Confer- 
ence of Commissioners on Uniform State 
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This act shall be known and may be cited as 


Laws in 1952 and adopted in Alaska, 
Arkansas, California, Connecticut, District 
of Columbia, Georgia, Illinois, Indiana, 
Kentucky, Maine, Maryland, Massachu- 
setts, Michigan, Missouri, Nebraska, New 
Hampshire, New Jersey, New Mexico, New 
York, Ohio, Oklahoma, Oregon, Pennsyl- 


GENERAL PROVISIONS 87A-1-104 


vania, Rhode Island, Tennessee, Virginia, conform to the numbering used in the offi- 
West Virginia, Wisconsin and Wyoming. cial text of the Uniform Commercial Code. 
The numbers following the title (87A) 


87A-1-102. Purposes—rules of construction—variation by agreement. 
(1) This act shall be liberally construed and applied to promote its under- 
lying purposes and policies. 
(2) Underlying purposes and policies of this act are 
(a) to simplify, clarify and modernize the law governing commercial 
transactions ; 
(b) to permit the continued expansion of commercial practices through 
custom, usage and agreement of the parties; 
(c) to make uniform the law among the various jurisdictions. 


(3) The effect of provisions of this act may be varied by agreement, 
except as otherwise provided in this act and except that the obligations of 
good faith, diligence, reasonableness and care prescribed by this act may 
not be disclaimed by agreement but the parties may by agreement determine 
the standards by which the performance of such obligations is to be 
measured if such standards are not manifestly unreasonable. 

(4) The presence in certain provisions of this act of the words “unless 
otherwise agreed” or words of similar import does not imply that the effect 
of other provisions may not be varied by agreement under subsection (3). 

(5) In this act unless the context otherwise requires 


(a) words in the singular number include the plural, and in the 
plural include the singular ; 

(b) words of the masculine gender include the feminine and the neuter, 
and when the sense so indicates words of the neuter gender may 
refer to any gender. 


History: En. Sec. 1-102, Ch. 264, L. 31 C.J.S. Estoppel §§ 57, 59, 86; 82 C.J.S. 
1963. Statutes § 315. 
11 Am. Jur. 2d 65, 67, 77, Bills and 
Collateral References Notes, §§ 43, 44, 51. 


Estoppel@=52, 71, 78; StatutesC-179. 


87A-1-103. Supplementary general principles of law applicable. Unless 
displaced by the particular provisions of this act, the principles of law 
and equity, including the law merchant and the law relative to capacity to 
contract, principal and agent, estoppel, fraud, misrepresentation, duress, 
coercion, mistake, bankruptcy, or other validating or invalidating cause 
shall supplement its provisions. 
History: En. Sec. 1-103, Ch. 264, L. Collateral References 


1963. Statutes€—222 et seq. 
82 C.J.S. Statutes § 362 et seq. 


87A-1-104. Construction against implicit repeal. This act being a 
general act intended as a unified coverage of its subject matter, no part 


of it shall be deemed to be impliedly repealed by subsequent legislation if 
such construction can reasonably be avoided. 


History: En. Sec. 1-104, Ch. 264, L. Applicability of constitutional require- 
1963. ment that repealing or amendatory stat- 
ute refer to statute repealed or amended. 
Collateral References 5 ALR 2d 1270. 
StatutesC-159, 


82 C.J.S. Statutes § 288. 
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87A-1-105. Territorial application of the act—parties’ power to choose 
applicable law. (1) Except as provided hereafter in this section, when 
a transaction bears a reasonable relation to this state and also to another 
state or nation the parties may agree that the law either of this state or 
of such other state or nation shall govern their rights and duties. Failing 
such agreement this act applies to transactions bearing an appropriate 
relation to this state. 

(2) Where one of the following provisions of this act specifies the 
applicable law, that provision governs and a contrary agreement is effective 
only to the extent permitted by the law (including the conflict of laws 
rules) so specified: 


Rights of creditors against sold goods. Section 87A-2-402. 
Applicability of the Chapter on Bank Deposits and Collections. Sec- 
tion 87A-4-102. | 


Bulk transfers subject to the Chapter on Bulk Transfers. Section 
87A-6-102. 

Applicability of the Chapter on Investment Securities. Section 87A- 
8-106. 


Policy and scope of the Chapter on Secured Transactions. Sections 
87A-9-102 and 87A-9-103. 


History: En. Sec. 1-105, Ch. 264, L. 
1963. 


Law Review 


Ganz, “‘Doing Business’ in Illinois as 
a Basis of Jurisdiction Over Nonresidents 
—Due Process and Contacts,” Vol. I, No. 
4 Illinois Continuing Legal Education 75 
(October 1963). 


Collateral References 


Contracts€=2, 144; Courts¢=95. 

15 C.J.S. Conflict of Laws §1 et seq.; 
17 C.J.S. Contracts § 12 et seq. 

11 Am. Jur. 2d 139, Bills and Notes, 
§ 100. 


87A-1-106. Remedies to be liberally administered. (1) The remedies 
provided by this act shall be liberally administered to the end that the 
aggrieved party may be put in as good a position as if the other party had 
fully performed but neither consequential or special nor penal damages 
may be had except as specifically provided in this act or by other rule 
of law. 

(2) <Any right or obligation declared by this act is enforceable by 
action unless the provision declaring it specifies a different and limited 
effect. 


History: En. Sec. 1-106, Ch. 264, L. 
1963. 


Cross-References 


Breach of contract for sale, buyer’s 
right to specific performance or replevin, 
sec. 87A-2-716. 

Breach of contract for sale, damages 
recoverable by buyer, sec. 87A-2-712 (2). 


Breach of contract for sale, resale of, 


goods by seller, sec. 87A-2-706 (1). 
Contract for sale, terms left open, en- 
forcement, sec. 87A-2-204 (3). 


87A-1-107. 


Obligation of good faith in perform- 
ance or enforcement of contracts, sec. 87A- 
1-203. 

Remedies for breach of obligation col- 
lateral to a contract for sale, sec. 87A-2- 
701. 

Supplementary general principles of 
law applicable, sec. 87A-1-103. 


Collateral References 

Action©=3, 34; Sales€342. 

1 C.J.S. Actions §§ 5, 9; 78 C.J.S. Sales 
§§ 436-461. 


Waiver or renunciation of claim or right after breach. Any 


claim or right arising out of an alleged breach can be discharged in whole 
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or in part without consideration by a written waiver or renunciation 
signed and delivered by the aggrieved party. 


History: En. Sec. 1-107, Ch. 264, L. Contract for sale, waiver of signed 

1963. writings, see. 87A-2-209. 

Obligation of good faith in perform- 
Cross-References anee or enforcement of contracts, see. 
Contract for sale, modification or limi- 87A-1-203. 

tation of remedy, sec. 87A-2-719. 

Contract for sale, statute of frauds, Collateral References 
sec. 87A-2-201. Contracts@—316. 
17 C.J.S. Contracts § 491 et seq. 
87A-1-108. Severability. If any provision or clause of this act or appli- 
cation thereof to any person or circumstances is held invalid, such invalidity 
shall not affect other provisions or applications of the act which can be 
given effect without the invalid provision or application, and to this end 
the provisions of this act are declared to be severable. 
History: En. Sec. 1-108, Ch. 264, L. Collateral References 


1963. Statutes©—64 (1). 
82 C.J.S. Statutes § 92 et seq. 


87A-1-109. Section captions. Section captions are parts of this act. 
History: En. Sec. 1-109, Ch. 264, L. Collateral References 


1963. Statutes@—211. 
82 C.J.S. Statutes § 350. 


Part 2 
General Definitions and Principles of Interpretation 


87A-1-201. General definitions. Subject to additional definitions con- 
tained in the subsequent chapters of this act which are applicable to specifie 
chapters or parts thereof, and unless the context otherwise requires, in 
this act: 

(1) “Action” in the sense of a judicial proceeding includes recoup- 
ment, counterclaim, setoff, suit in equity and any other proceedings in 
which rights are determined. 

(2) “Agerieved party” means a party entitled to resort to a remedy. 

(3) “Agreement” means the bargain of the parties in fact as found in 
their language or by implication from other circumstances including 
course of dealing or usage of trade or course of performance as provided 
in this act (sections 87A-1-205 and 87A-2-208). Whether an agreement 
has legal consequences is determined by the provisions of this act, if 
applicable; otherwise by the law of contracts (section 87A-1-103). 

(4) “Bank” means any person engaged in the business of banking. 

(5) “Bearer” means the person in possession of an instrument, docu- 
ment of title, or security payable to bearer or endorsed in blank. 

(6) “Bill of lading” means a document evidencing the receipt of goods 
for shipment issued by a person engaged in the business of transporting 
or forwarding goods, and includes an airbill. “Airbill” means a document 
serving for air transportation as a bill of lading does for marine or rail 
transportation, and includes an air consignment note or air waybill. 

(7) “Branch” includes a separately incorporated foreign branch of a 
bank. 
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(8) “Burden of establishing” a fact means the burden of persuading 
the triers of fact that the existence of the fact is more probable than its 
nonexistence. 

(9) “Buyer in ordinary course of business” means a person who in good 
faith and without knowledge that the sale to him is in violation of the 
ownership rights or security interest of a third party in the goods buys 
in ordinary course from a person in the business of selling goods of that 
kind but does not include a pawnbroker. “Buying” may be for cash or by 
exchange of other property or on secured or unsecured credit and includes 
receiving goods or documents of title under a pre-existing contract for 
sale but does not include a transfer in bulk or as security for or in total 
or partial satisfaction of a money debt. 


(10) “Conspicuous”: A term or clause is conspicuous when it is so 
written that a reasonable person against whom it is to operate ought to 
have noticed it. A printed heading in capitals (as: Non-Negotiable Bill of 
Lading) is conspicuous. Language in the body of a form is “conspicuous” 
if it is in larger or other contrasting type or color. But in a telegram any 
stated term is “conspicuous.” Whether a term or clause is “conspicuous” 
or not is for decision by the court. 


(11) “Contract” means the total legal obligation which results from 
the parties’ agreement as affected by this act and any other applicable 
rules of law. 

(12) “Creditor” includes a general creditor, a secured creditor, a lien 
creditor and any representative of creditors, including an assignee for 
the benefit of creditors, a trustee in bankruptcy, a receiver in equity and 
an executor or administrator of an insolvent debtor’s or assignor’s estate. 


(13) “Defendant” includes a person in the position of defendant in a 
cross-action or counterclaim. 


(14) “Delivery” with respect to instruments, documents of title, 
chattel paper or securities means voluntary transfer of possession. 

(15) “Document of title” includes bill of lading, dock warrant, dock 
receipt, warehouse receipt or order for the delivery of goods, and also any 
other document which in the regular course of business or financing is 
treated as adequately evidencing that the person in possession of it is 
entitled to receive, hold and dispose of the document and the goods it 
covers. To be a document of title a document must purport to be issued 
by or addressed to a bailee and purport to cover goods in the bailee’s 
possession which are either identified or are fungible portions of an 
identified mass. 

(16) “Fault” means wrongful act, omission or breach. 

(17) “Fungible” with respect to goods or securities means goods or 
securities of which any unit is, by nature or usage of trade, the equivalent 
of any other like unit. Goods which are not fungible shall be deemed 
fungible for the purposes of this act to the extent that under a particular 
agreement or document unlike units are treated as equivalents. 

(18) “Genuine” means free of forgery or counterfeiting. 

(19) “Good faith” means honesty in fact in the conduct or transaction 
concerned. 
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(20) “Holder” means a person who is in possession of a document of 
title or an instrument or an investment security drawn, issued or endorsed 
to him or to his order or to bearer or in blank. 

(21) To “honor” is to pay or to accept and pay, or where a credit so 
engages to purchase or discount a draft complying with the terms of the 
eredit. 

(22) “Insolvency proceedings” includes any assignment for the benefit 
of creditors or other proceedings intended to liquidate or rehabilitate the 
estate of the person involved. 

(23) A person is “insolvent” who either has ceased to pay his debts 
in the ordinary course of- business or cannot pay his debts as they become 
due or is insolvent within the meaning of the federal bankruptcy law. 

(24) “Money” means a medium of exchange authorized or adopted by 
a domestic or foreign government as a part of its currency. 

(25) A person has “notice” of a fact when 


(a) he has actual knowledge of it; or 

(b) he has received a notice or notification of it; or 

(ec) from all the facts and circumstances known to him at the time 
in question he has reason to know that it exists. 


A person “knows” or has “knowledge” of a fact when he has actual knowl- 
edge of it. “Discover” or “learn” or a word or phrase of similar import 
refers to knowledge rather than to reason to know. The time and circum- 
stances under which a notice or notification may cease to be effective are 
not determined by this act. 

(26) <A person “notifies” or “gives” a notice or notification to another 
by taking such steps as may be reasonably required to inform the other 
in ordinary course whether or not such other actually comes to know 
of it. A person “receives” a notice or notification when 


(a) it comes to his attention; or 

(b) it is duly delivered at the place of business through which the 
contract was made or at any other place held out by him as the 
place for receipt of such communications. 


(27) Notice, knowledge or a notice or notification received by an 
organization is effective for a particular transaction from the time when 
it is brought to the attention of the individual conducting that trans- 
action, and in any event from the time when it would have been brought 
to his attention if the organization had exercised due diligence. An organi- 
zation exercises due diligence if it maintains reasonable routines for 
communicating significant information to the person conducting the 
transaction and there is reasonable compliance with the routines. Due 
diligence does not require an individual acting for the organization to 
communicate information unless such communication is part of his regular 
duties or unless he has reason to know of the transaction and that the 
transaction would be materially affected by the information. 

(28) “Organization” includes a corporation, government or govern- 
mental subdivision or agency, business trust, estate, trust, partnership or 
association, two or more persons having a joint or common interest, or any 
other legal or commercial entity. 
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(29) “Party,” as distinct from “third party,” means a person who has 
engaged in a transaction or made an agreement within this act. 


(80) “Person” includes an individual or an organization. 


(31) “Presumption” or “presumed” means that the trier of fact must 
find the existence of the fact presumed unless and until evidence is intro- 
duced which would support a finding of its nonexistence. 


(32) “Purchase” includes taking by sale, discount, negotiation, mort- 
gage, pledge, lien, issue or re-issue, gift or any other voluntary transaction 
creating an interest in property. 

(33) “Purchaser” means a person who takes by purchase. 


(34) “Remedy” means any remedial right to which an aggrieved 
party is entitled with or without resort to a tribunal. 


(35) “Representative” includes an agent, an officer of a corporation 
or association, and a trustee, executor or administrator of an estate, or any 
other person empowered to act for another. 

(36) “Rights” includes remedies. 

(37) “Security interest” means an interest in personal property or 
fixtures which secures payment or performance of an obligation. The re- 
tention or reservation of title by a seller of goods notwithstanding ship- 
ment or delivery to the buyer (section 87A-2-401) is limited in effect to 
a reservation of a “security interest.” The term also includes any interest 
of a buyer of accounts, chattel paper, or contract rights which is subject 
to Chapter 9. The special property interest of a buyer of goods on identi- 
fication of such goods to a contract for sale under section 87A-2-401 is 
not a “security interest,” but a buyer may also acquire a “security interest’ 
by complying with Chapter 9. Unless a lease or consignment is intended 
as security, reservation of title thereunder is not a “security interest” but 
a consignment is in any event subject to the provisions on consignment 
sales (section 87A-2-326). Whether a lease is intended as security is to be 
determined by the facts of each case; however, (a) the inclusion of an 
option to purchase does not of itself make the lease one intended for se- 
curity, and (b) an agreement that upon compliance with the terms of the 
lease the lessee shall become or has the option to become the owner of 
the property for no additional consideration or for a nominal considera- 
tion does make the lease one intended for security. 

(38) “Send” in connection with any writing or notice means to deposit 
in the mail or deliver for transmission by any other usual means of com- 
munication with postage or cost of transmission provided for and properly 
addressed and in the case of an instrument to an address specified thereon 
or otherwise agreed, or if there be none to any address reasonable under 
the circumstances. The receipt of any writing or notice within the time 
at which it would have arrived if properly sent has the effect of a proper 
sending. 

(39) “Signed” includes any symbol executed or adopted by a party 
with present intention to authenticate a writing. 

(40) “Surety” includes guarantor. 

(41) “Telegram” includes a message transmitted by radio, velet ae 
cable, any mechanical method of transmission, or the like. 
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(42) 
particular matter. 
(43) 


87A-1-204 


“Term” means that portion of an agreement which relates to a 


“Unauthorized” signature or endorsement means one made without 


actual, implied or apparent authority and includes a forgery. 


(44) 


“Value.” Except as otherwise provided with respect to negotiable 


instruments and bank collections (sections 87A-3-303, 87A-4-208 and 87A- 
4-209) a person gives “value” for rights if he acquires them 


(a) 


in return for a binding commitment to extend credit or for the 


extension of immediately available credit whether or not drawn 
upon and whether or not a charge-back is provided for in the 
event of difficulties in collection; or 


(b) 


elaim; or 


as security for or in total or partial satisfaction of a pre-existing 


(c) by accepting delivery pursuant to a pre-existing contract for 


purchase; or 


(d) 


a simple contract. 
(45) 


generally, in return for any consideration sufficient to support 


“Warehouse receipt” means a receipt issued by a person engaged 


in the business of storing goods for hire. 


(46) 


“Written” or “writing” includes printing, typewriting or any 


other intentional reduction to tangible form. 


History: En. Sec. 1-201, Ch. 264, L. 
1963. 


Collateral References 


Statutes€-179. 
82 C.J.S. Statutes § 315. 


87A-1-202. Prima facie evidence by third-party documents. A docu- 


ment in due form purporting to be a bill of lading, policy or certificate of 
insurance, official weigher’s or inspector’s certificate, consular invoice, or 
any other document authorized or required by the contract to be issued 
by a third party shall be prima facie evidence of its own authenticity and 
genuineness and of the facts stated in the document by the third party. 


History: En. Sec. 1-202, Ch. 264, L. 
1963. 


Collateral References 


Evidence@370. 
32 C.J.S. Evidence § 733. 


87A-1-203. Obligation of good faith. Every contract or duty within this 
act imposes an obligation of good faith in its performance or enforcement. 


History: En. Sec. 1-203, Oh. 264, L. 
1963. 


Cross-References 


Course of dealing and usage of trade, 
sec. 87A-1-205. 

Delay in delivery or nondelivery of 
goods, excuse by failure of presupposed 
conditions, see. 87A-2-615. 

“Good faith” defined, 
(19), 87A-2-103 (1) (b). 


sees. 87A-1-201 


87A-1-204. Time—reasonable time—“seasonably.”’ 


Improper tender or delivery of goods, 
cure by seller, see. 87A-2-508. 

Merchant buyer’s duties as to rejected 
goods, see. 87A-2-603. 

Option to accelerate at will, sec. 87A- 
1-208. 

Substituted performance of 
for sale, sec. 87A-2-614. 


contract 


Collateral References 


Contracts@—281. 
17 C.J.S. Contracts § 494. 


(1) Whenever this 


act requires any action to be taken within a reasonable time, any time 
which is not manifestly unreasonable may be fixed by agreement. 
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(2) What is a reasonable time for taking any action depends on the 
nature, purpose and circumstances of such action. 

(3) An action is taken “seasonably” when it is taken at or within the 
time agreed or if no time is agreed at or within a reasonable time. 


History: En. Sec. 1-204, Ch. 264, L. 
1963. 


Collateral References 


TimeC~15. 
86 C.J.S. Time § 8. 


87A-1-205. Course of dealing and usage of trade. (1) <A course of 
dealing is a sequence of previous conduct between the parties to a par- 
ticular transaction which is fairly to be regarded as establishing a common 
basis of understanding for interpreting their expressions and other conduct. 

(2) A usage of trade is any practice or method of dealing having such 
regularity of observance in a place, vocation or trade as to justify an 
expectation that it will be observed with respect to the transaction in 
question. The existence and scope of such a usage are to be proved as 
facts. If it is established that such a usage is embodied in a written trade 
eode or similar writing the interpretation of the writing is for the court. 

(3) A course of dealing between parties and any usage of trade in 
the vocation or trade in which they are engaged or of which they are or 
should be aware give particular meaning to and supplement or qualify 
terms of an agreement. 

(4) The express terms of an agreement and an applicable course of 
dealing or usage of trade shall be construed wherever reasonable as con- 
sistent with each other; but when such construction is unreasonable 
express terms control both course of dealing and usage of trade and 
course of dealing controls usage of trade. 

(5) An applicable usage of trade in the place where any part of per- 
formance is to occur shall be used in interpreting the agreement as to 
that part of the performance. 

(6) Evidence of a relevant usage of trade offered by one party is not 
admissible unless and until he has given the other party such notice as 
the court finds sufficient to prevent unfair surprise to the latter. 


History: En. Sec. 1-205, Ch. 264, L. 
1963. 


Cross-References 


“Agreement” defined, sec. 87A-1-201 (3). 

Contract for sale, construction, statute 
of frauds, sees. 87A-2-201, 87A-2-301 to 
87 A-2-328. 

Contract for sale, course of perform- 
ance or practical construction, see. 87A- 
2-208. 

Contract for sale, explained or sup- 
plemented by course of dealing or usage 
of trade, sec. 87A-2-202. 

Contract for sale, terms left open, sec. 
87A-2-204 (3). 


Contract for sale, unconscionable con- 
tract or clause, evidence as to commer- 
cial setting, sec. 87A-2-302. 

“Merchant” defined, see. 87A-2-104. 

Obligation of good faith in perform- 
ance or enforcement of contract, sec. 87A- 
1-203. 

Variation of contract by agreement, 
see. 87A-1-102. 


Collateral References 

ContractsC-170; Customs and Usages@= 
1, 10-et seq. 

17 C.J.S. Contracts § 325; 25 C.J.S. Cus- 
toms and Usages §§1, 14 et seq. 


87A-1-206. Statute of frauds for kinds of personal property not other- 


wise covered. 


(1) Except in the cases described in subsection (2) of 


this section a contract for the sale of personal property is not enforceable 
by way of action or defense beyond five thousand dollars in amount or 
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value of remedy unless there is some writing which indicates that a con- 
tract for sale has been made between the parties at a defined or stated 
price, reasonably identifies the subject matter, and is signed by the party 
against whom enforcement is sought or by his authorized agent. 

(2) Subsection (1) of this section does not apply to contracts for the 
sale of goods (section 87A-2-201) nor of securities (section 87A-8-319) 
nor to security agreements (section 87A-9-203). 

History: En. Sec. 1-206, Ch. 264, L. Collateral References 


1963. Frauds, Statute of C81. 
37 C.J.S. Frauds, Statute of § 138. 


87A-1-207. Performance or acceptance under reservation of rights. A 
party who with explicit reservation of rights performs or promises per- 
formance or assents to performance in a manner demanded or offered by 
the other party does not thereby prejudice the rights reserved. Such words 
as “without prejudice,” “under protest” or the like are sufficient. 


History: En. Sec. 1-207, Ch. 264, L. Collateral References 


1963. Contracts€=305, 316; Estoppel€=90. 
17 C.J.S. Contracts § 492; 31 C.J.S. Es- 


Cross-Reference toppel § 114. 


Contract for sale, effect of acceptance 
of goods, sec. 87A-2-607. 


87A-1-208. Option to accelerate at will. A term providing that one 
party or his successor in interest may accelerate payment or performance 
or require collateral or additional collateral “at will” or “when he deems 
himself insecure” or in words of similar import shall be construed to mean 
that he shall have power to do so only if he in good faith believes that the 
prospect of payment or performance is impaired. The burden of estab- 
lishing lack of good faith is on the party against whom the power has 
been exercised. 


History: En. Sec. 1-208, Ch. 264, L. Provision for acceleration on death as 

1963. ; affecting instrument’s character and va- 
lidity as a contract. 1 ALR 2d 1206. 

Collateral References What is essential to exercise of option 

Contracts€=213. to accelerate maturity of bill or note. 5 

17 C.J.S. Contracts § 358. ALR 2d 968. 

CHAPTER 2 
SALES 


Part 1. Short Title, General Construction and Subject Matter 


Section 87A-2-101. Short title. 

87A-2-102. Scope—certain security and other transactions excluded from this 
chapter. 

87A-2-103. Definitions and index of definitions. 

87A-2-104. Definitions—‘merchant”—“between merchants”’—“financing agency.” 

87A-2-105. Definitions—transferability—‘goods”—“future” goods—‘“lot”— 
“commercial unit.” 

87A-2-106. Definitions—“contract”—“‘agreement”—“contract for sale”’—“sale” 
—“present sale’—“conforming” to contract—“termination”— 
“cancellation.” 

87A-2-107. Goods to be severed from realty—recording. 


89 


UNIFORM COMMERCIAL CODE 


Part 2. Form, Formation and Readjustment of Contract 


87A-2-201. 
87A-2-202. 
87A-2-203. 
87A-2-204. 
87A-2-205. 
87A-2-206. 
87A-2-207. 
87A-2-208. 
87A-2-209. 
87A-2-210. 


Formal requirements—statute of frauds. 

Final written expression—parol or extrinsic evidence. 
Seals inoperative. 

Formation in general. 

Firm offers. 

Offer and acceptance in formation of contract. 
Additional terms in acceptance or confirmation. 
Course of performance or practical construction. 
Modification, rescission and waiver. 

Delegation of performance—assignment of rights. 


Part 3. General Obligation and Construction of Contract 


87A-2-301. 
87A-2-302. 
87A-2-303. 
87A-2-304. 
87A-2-305. 
87A-2-306. 
87A-2-307, 
87A-2-308. 
87A-2-309. 
87A-2-310. 


87A-2-311. 
87A-2-312. 


87A-2-313. 
87A-2-314. 
87A-2-315. 
87A-2-316. 
87A-2-317. 
87A-2-318. 
87A-2-319. 
87A-2-320. 
87A-2-321. 


87 A-2-322. 
87A-2-323. 
87A-2-324. 
87A-2-325, 
87 A-2-326. 


87A-2-327, 
87A-2-328. 


General obligations of parties. 

Unconscionable contract or clause. 

Allocation or division of risks. 

Price payable in money, goods, realty, or otherwise. 

Open price term. 

Output, requirements and exclusive dealings. 

Delivery in single lot or several lots. 

Absence of specified place for delivery. 

Absence of specific time provisions—notice of termination. 

Open time for payment or running of credit—authority to ship 
under reservation. 

Options and co-operation respecting performance. 

Warranty of title and against infringement—buyer’s obligation 
against infringement. 

Express warranties by affirmation, promise, description, sample. 

Implied warranty—merchantability—usage of trade. 

Implied warranty—fitness for particular purpose. 

Exclusion or modification of warranties. 

Cumulation and conflict of warranties express or implied. 

Third-party beneficiaries of warranties express or implied. 

F.O.B. and F.A.S. terms. 

C.1.F. and C.&F. terms. 

CO.IF. or C.&F.—“net landed weights’—“payment on arrival’— 
warranty of condition on arrival. 

Delivery “ex-ship.” 

Form of bill of lading required in overseas shipment—“‘overseas.” 

“No arrival, no sale” term. 

“Letter of credit” term—“confirmed credit.” 

Sale on approval and sale or return—consignment sales and rights 
of creditors. 

Special incidents of sale on approval and sale or return. 

Sale by auction. 


Part 4. Title, Creditors and Good Faith Purchasers 


87A-2-401. 


87A-2-402. 
87A-2-403. 


87A-2-501. 
87A-2-502. 
87A-2-503. 
87A-2-504. 
87 A-2-505. 
87A-2-506, 
87A-2-507,. 
87A-2-508. 
87A-2-509. 
87A-2-510. 
87A-2-511. 


Passing of title—reservation for security—limited application of 
this section. 

Rights of seller’s creditors against sold goods. 

Power to transfer—good faith purchase of goods—“entrusting.” 


Part 5. Performance 


Insurable interest in goods—manner of identification of goods. 
Buyer’s right to goods on seller’s insolvency. 

Manner of seller’s tender of delivery. 

Shipment by seller. 

Seller’s shipment under reservation. 

Rights of financing agency. 

Effect of seller’s tender—delivery on condition. 

Cure by seller of improper tender or delivery—replacement. 
Risk of loss in the absence of breach. 

Effect of breach on risk of loss.- 

Tender of payment by buyer—payment by check. 
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87A-2-512. Payment by buyer before inspection. 
87A-2-513. Buyer’s right to inspection of goods. 


87A-2-514. 
87A-2-515. 


87A-2-601. 
87A-2-602. 


When documents deliverable on acceptance—when on payment. 
Preserving evidence of goods in dispute. 


Part 6. Breach, Repudiation and Excuse 


Buyer’s rights on improper delivery. 
Manner and effect of rightful rejection. 


87A-2-603. Merchant buyer’s duties as to rightfully rejected goods. 
87A-2-604. Buyer’s options as to salvage of rightfully rejected goods. 
87A-2-605. Waiver of buyer’s objections by failure to particularize. 
87A-2-606. What constitutes acceptance of goods. 


87A-2-607. 


87A-2-608. 
87A-2-609. 
87A-2-610. 
87A-2-611. 
87A-2-612. 
87A-2-613. 
87A-2-614. 
87A-2-615. 
87A-2-616. 


87A-2-701. 
87A-2-702. 
87A-2-703. 
87A-2-704. 


Effect of acceptance—notice of breach—burden of establishing 
breach after acceptance—notice of claim or litigation to person 
answerable over. 

Revocation of acceptance in whole or in part. 

Right to adequate assurance of performance. 

Anticipatory repudiation. 

Retraction of anticipatory repudiation. 

“Installment contract”—breach. 

Casualty to identified goods. 

Substituted performance. 

Excuse by failure of presupposed conditions. 

Procedure on notice claiming excuse. 


Part 7. Remedies 


Remedies for breach of collateral contracts not impaired. 

Seller’s remedies on discovery of buyer’s insolvency. 

Seller’s remedies in general. 

Seller’s right to identify goods to the contract notwithstanding 
breach or to salvage unfinished goods. 


87A-2-705. Seller’s stoppage of delivery in transit or otherwise. 
87A-2-706. Seller’s resale including contract for resale. 
87A-2-707. “Person in the position of a seller.” 

87A-2-708. Seller’s damages for nonacceptance or repudiation. 


87A-2-709. 
87A-2-710. 
87A-2-711. 


87A-2-712. 
87A-2-713: 
87A-2-714. 
87A-2-715. 
87A-2-716. 
87A-2-717. 
87A-2-718. 
87A-2-719. 
87A-2-720. 


87A-2-721. 
87A-2-722. 
87A-2-723. 
87A-2-724. 
87A-2-725. 


Action for the price. 

Seller’s incidental damages. 

Buyer’s remedies in general—buyer’s security interest in rejected 
goods. 

“Cover”’—buyer’s procurement of substitute goods. 

Buyer’s damages for nondelivery or repudiation. 

Buyer’s damages for breach in regard to accepted goods. 

Buyer’s incidental and consequential damages. 

Buyer’s right to specific performance or recovery of goods. 

Deduction of damages from the price. 

Liquidation or limitation of damages—deposits. 

Contractual modification or limitation of remedy. 

Effect of “cancellation” or “rescission” on claims for antecedent 
breach. 

Remedies for fraud. 

Who ean sue third parties for injury to goods. 

Proof of market price—time and place. 

Admissibility of market quotations. 

Statute of limitations in contracts for sale. 


Part 1 


Short Title, General Construction and Subject Matter 


87A-2-101. Short title. This chapter shall be known and may be cited 
as Uniform Commercial Code—Sales. 
History: En. Sec. 2-101, Ch. 264, L. 
1963. 
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87A-2-102. Scope—certain security and other transactions excluded 
from this chapter. Unless the context otherwise requires, this chapter 
applies to transactions in goods; it does not apply to any transaction which 
although in the form of an unconditional contract to sell or present sale 
is Intended to operate only as a security transaction nor does this chapter 
impair or repeal any statute regulating sales to consumers, farmers or 
other specified classes of buyers. 


History: En. Sec. 2-102, Ch. 264, L. 
1963. 


Collateral References 
46 Am. Jur. 193, Sales, §1 et seq. 


Cross-References 


Lost property, duties of finder, sees. 
20-401 to 20-414. 


Applicability of Uniform Sales Act and 
Uniform Commercial Code to contract be- 
tween grower of vegetable or fruit crops 


Secured transactions, sales of ac- 
counts, contract rights and chattel pa- 
per, secs. 87A-9-101 to 87A-9-507. 

Stolen property, disposal of, secs. 94-9701 
to 94-9707. 

87A-2-103. Definitions and index of definitions. 


unless the context otherwise requires 


(a) “Buyer” means a person who buys or contracts to buy goods. 

(b) ‘Good faith” in the case of a merchant means honesty in fact and 
the observance of reasonable commercial standards of fair dealing 
in the trade. 

(ec) “Receipt” of goods means taking physical possession of them. 

(d) “Seller” means a person who sells or contracts to sell goods. 


(2) Other definitions applying to this chapter or to specified parts 
thereof, and the sections in which they appear are: 


“Acceptance.” Section 87A-2-606. 
“Banker’s credit.” Section 87A-2-325. 
“Between merchants.” Section 87A-2-104. 
“Cancellation.” Section 87A-2-106 (4). 
“Commercial unit.” Section 87A-2-105. 
“Confirmed credit.” Section 87A-2-325. 
“Conforming to contract.” Section 87A-2-106. 
“Contract for sale.” Section 87A-2-106. 
“Cover.” Section 87A-2-712. 

“Entrusting.” Section 87A-2-403. 
“Financing agency.” Section 87A-2-104. 
“Future goods.” Section 87A-2-105. 
“Goods.” Section 87A-2-105. 
“Tdentification.” Section 87A-2-501. 
“Installment contract.” Section 87A-2-612. 
“etter of credit.” Section 87A-2-325. 
“Hot.” Section 87A-2-105. 

“Merchant.” Section 87A-2-104. 
“Overseas.” Section 87A-2-323. 

“Person in position of seller.” Section 87A-2-707. 
“Present sale.” Section 87A-2-106. 

“Sale.” Section 87A-2-106. 


and purchasing processor, packer, or can- 
ner. 87 ALR 2d 739. 


(1) In this chapter 
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“Sale on approval.” Section 87A-2-326. 
“Sale or return.” Section 87A-2-326. 
“Termination.” Section 87A-2-106. 


(3) The following definitions in other chapters apply to this chapter: 


“Check.” Section 87A-3-104. 
“Consignee.” Section 87A-7-102. 
“Consignor.” Section 87A-7-102. 
“Consumer goods.” Section 87A-9-109. 
“Dishonor.” Section 87A-3-507. 
“Draft.” Section 87A-3-104. 


(4) In addition Chapter 1 contains general definitions and principles 
of construction and interpretation applicable throughout this chapter. 
History: En. Sec. 2-103, Ch. 264, L. Delivery of documents of title, see. 87A- 
1963. 1-201 (14). 


“Person” defined, see. 87A-1-201. 
Cross-References 


Assignment of rights, sec. 87A-2-210. Collateral References 
Delegation of performance, sec. 87A-2- SalesC1, 3; Statutes©-179. 
210; 77 C.J.S. Sales §1; 82 C.J.S. Statutes 
§ 315. 


87A-2-104. Definitions—‘‘merchant”—‘“between merchants’—“financing 
agency.” (1) “Merchant” means a person who deals in goods of the 
kind or otherwise by his occupation holds himself out as having knowledge 
or skill peculiar to the practices or goods involved in the transaction or to 
whom such knowledge or skill may be attributed by his employment of 
an agent or broker or other intermediary who by his occupation holds 
himself out as having such knowledge or skill. 

(2) “Winancing agency” means a bank, finance company or other per- 
son who in the ordinary course of business makes advances against goods 
or documents of title or who by arrangement with either the seller or the 
buyer intervenes in ordinary course to make or collect payment due or 
claimed under the contract for sale, as by purchasing or paying the seller’s 
draft or making advances against it or by merely taking it for collection 
whether or not documents of title accompany the draft. “Financing agency” 
includes also a bank or other person who similarly intervenes between per- 
sons who are in the position of seller and buyer in respect to the goods 
(section 87A-2-707). 

(3) “Between merchants” means in any transaction with respect to 
which both parties are chargeable with the knowledge or skill of merchants. 


History: En. Sec. 2-104, Ch. 264, L. Rules of construction, variation by 
1963. agreement, sec. 87A-1-102. 

Secured transactions, sales of accounts, 

Cross-References contract rights and chattel paper, sees. 


Delivery terms, sees. 87A-2-319 to 87A- 87A-9-101 to 87A-9-507. 
2-325. 


Implied warranties, sees. 87A-2-314, 87A- Collateral References 


2-315. SalesC1 et seq.; StatutesC-179. 
Obligation of good faith in perform- 77 CJS. Sales §1 et seq.; 82 CJS. 

anee or enforcement of contract, see. Statutes § 315. 

87A-1-203. 


87A-2-105. Definitions — transferability — “goods” — “future” goods — 
“lot”—“commercial unit.” (1) “Goods” means all things (including spe- 
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cially manufactured goods) which are movable at the time of identifica- 
tion to the contract for sale other than the money in which the price is to 
be paid, investment securities (Chapter 8) and things in action. “Goods” 
also includes the unborn young of animals and growing crops and other 
identified things attached to realty as described in the section on goods 
to be severed from realty (section 87A-2-107). 


(2) Goods must be both existing and identified before any interest in 
them can pass. Goods which are not both existing and identified are “fu- 
ture” goods. A purported present sale of future goods or of any interest 
therein operates as a contract to sell. 

(8) There may be a sale of a part interest in existing identified goods. 

(4) An undivided share in an identified bulk of fungible goods is 
sufficiently identified to be sold although the quantity of the bulk is not 
determined. Any agreed proportion of such a bulk or any quantity thereof 
agreed upon by number, weight or other measure may to the extent of 
the seller’s interest in the bulk be sold to the buyer who then becomes an 
owner in common. 


(5) “Lot” means a parcel or a single article which is the subject 
matter of a separate sale or delivery, whether or not it is sufficient to 
perform the contract. 


(6) “Commercial unit” means such a unit of goods as by commercial 
usage is a single whole for purposes of sale and division of which materially 
impairs its character or value on the market or in use. A commercial 
unit may be a single article (as a machine) or a set of articles (as a suite 
of furniture or an assortment of sizes) or a quantity (as a bale, gross, or 
carload) or any other unit treated in use or in the relevant market as a 
single whole. 


History: En. Sec. 2-105, Ch. 264, L. Identification of goods, insurable in- 


1963. terest, sec. 87A-2-501. 
Investment securities, secs. 87A-8-101 to 

Cross-References 87A-8-406. 

Formal requirements, statute of frauds, 
sec. 87A-2-201. Collateral References 

“Fungible” goods defined, sec. 87A-1-201 Sales@11; Statutes€-179; Tenancy in 
(lig: Common€=3. 

Goods to be severed from realty, re- 77 C.JS. Sales § 14; 82 C.J.S. Statutes 
cording, sec. 87A-2-107. § 315; 86 CJS. Tenancy in Common 

§§ 58-66. 


87A-2-106. Definitions—‘‘contract’”—‘‘agreement”—‘“contract for sale” 
—“‘sale”—“present sale’—‘‘conforming” to contract—“termination”—‘‘can- 
cellation.” (1) In this chapter unless the context otherwise requires 
“contract” and “agreement” are limited to those relating to the present 
or future sale of goods. “Contract for sale” includes both a present sale 
of goods and a contract to sell goods at a future time. A “sale” consists 
in the passing of title from the seller to the buyer for a price (section 
87A-2-401). A “present sale” means a sale which is accomplished by the 
making of the contract. 

(2) Goods or conduct including any part of a performance are “con- 
forming” or conform to the contract when they are in accordance with 
the obligations under the contract. 
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(3) “Termination” occurs when either party pursuant to a power 
created by agreement or law puts an end to the contract otherwise than 
for its breach. On “termination” all obligations which are still executory 
on both sides are discharged but any right based on prior breach or 
performance survives. 

(4) “Cancellation” occurs when either party puts an end to the con- 
tract for breach by the other and its effect is the same as that of “termina- 
tion” except that the canceling party also retains any remedy for breach 
of the whole contract or any unperformed balance. 

History: En. Sec. 2-106, Ch. 264, L. Collateral References 


1963. Sales@1 et seq. 
Cross-References 77 C.J.S. Sales § 1 et seq. 
Course of dealing and usage of trade, Validity and construction of contract 
see. 87A-1-205. for sale of season’s output. 1 ALR 1392; 
Course of performance or practical con- 9 ALR 276 and 23 ALR 574. 
struction, sec. 87A-2-208. Contract for sale of goods as entire or 
Improper tender or delivery, cure by divisible. 2 ALR 643. 
seller, sec. 87A-2-508. Divisibility of contract for the sale of 


Obligation of good faith in perform- an outfit, plant or machinery. 4 ALR 

ance or enforcement of contract, sec. 87A- 1442. 

1-203. Passing of title to personal property 
under a contract of sale, as affected by 
fact that contract covers both real and 
personal property. 117 ALR 395. 


DECISIONS UNDER FORMER LAW 


Sale or Mortgage as Jury Question a question of fact, and is properly sub- 


Whether a transaction was intended ag mitted to the jury. Rairden v. Hedrick, 
a sale, or merely as security for a loan, is 46 M 510, 516, 129 P 498. 


87A-2-107. Goods to be severed from realty—recording. (1) A con- 
tract for the sale of timber, minerals or the like or a structure or its 
materials to be removed from realty is a contract for the sale of goods 
within this chapter if they are to be severed by the seller but until sever- 
ance a purported present sale thereof which is not effective as a transfer 
of an interest in land is effective only as a contract to sell. 

(2) <A eontract for the sale apart from the land of growing crops or 
other things attached to realty and capable of severance without material 
harm thereto but not described in subsection (1) is a contract for the sale 
of goods within this chapter whether the subject matter is to be severed 
by the buyer or by the seller even though it forms part of the realty at 
the time of contracting, and the parties can by identification effect a 
present sale before severance. 

(3) The provisions of this section are subject to any third-party rights 
provided by the law relating to realty records, and the contract for sale 
may be executed and recorded as a document transferring an interest in 
land and shall then constitute notice to third parties of the buyer’s rights 
under the contract for sale. 


History: En. Sec. 2-107, Ch. 264, L. contract rights and chattel paper, sees. 
1963. 87A-9-101 to 87A-9-507. 
Statute of frauds, sec. 87A-2-201. 
Cross-References 


“Goods” defined, secs. 87A-2-105, 87A- Collateral References 
9-105 (f). Sales€>10, 11. 
Secured transactions, sales of accounts, 77 C.J.S. Sales §§ 13, 15. 
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Part 2 
Form, Formation and Readjustment of Contract 


87A-2-201. Formal requirements—statute of frauds. (1) Except as 
otherwise provided in this section a contract for the sale of goods for 
the price of $500 or more is not enforceable by way of action or defense 
unless there is some writing sufficient to indicate that a contract for sale 
has been made between the parties and signed by the party against whom 
enforcement is sought or by his authorized agent or broker. A writing 
is not insufficient because it omits or incorrectly states a term agreed upon 
but the contract is not enforceable under this paragraph beyond the 
quantity of goods shown in such writing. 

(2) Between merchants if within a reasonable time a writing in con- 
firmation of the contract and sufficient against the sender is received and 
the party receiving it has reason to know its contents, it satisfies the re- 
quirements of subsection (1) against such party unless written notice of 
objection to its contents is given within ten days after it is received. 

(3) A contract which does not satisfy the requirements of subsection 
(1) but which is valid in other respects is enforceable 


(a) if the goods are to be specially manufactured for the buyer and 
are not suitable for sale to others in the ordinary course of the 
seller’s business and the seller, before notice of repudiation is 
received and under circumstances which reasonably indicate that 
the goods are for the buyer, has made either a substantial begin- 
ning of their manufacture or commitments for their procure- 
ment; or 

(b) if the party against whom enforcement is sought admits in his 
pleading, testimony or otherwise in court that a contract for sale 
was made, but the contract is not enforceable under this provi- 
sion beyond the quantity of goods admitted; or 

(c) with respect to goods for which payment has been made and 
accepted or which have been received and accepted (section 


87A-2-606). 

History: En. Sec. 2-201, Ch. 264, L. Oral contract to enter into written 

1963. contract as within statute of frauds. 58 
ALR 1015. 

Cross-References Contracts relating to corporate stock 

“Action” defined, sec. 87A-1-201 (1). as within provisions of statute of frauds 

Additional terms in acceptance or con- dealing with sales of goods, ete. 59 ALR 
firmation, sec, 87A-2-207. GEE 

Bulk sales, secs. 87A-6-101 to 87A-6-111. Doctrine of part performance as _ sus- 


“Contract” defined, sec. 87A-1-201 (11). taining action at law based on contract 
Contracts required to be in writing, secs. within statute of frauds. 59 ALR 1305. 


13-606, 93-1401-7, 93-1401-8. Sufficiency of identification of vendor 
Modification, rescission and waiver, sec. or purchaser in memorandum. 70 ALR 
87A-2-209. 196. 
Parol or extrinsic evidence, sec. 87A-2- Failure to comply with statute of 
202. frauds as to part of a contract within the 
Price payable in money, goods, realty, statute as affecting the enforceability of 
or otherwise, sec. 87A-2-304. another part not covered by the statute. 
71 ALR 479. 
Collateral References Reformation of memorandum relied upon 
Frauds, Statute of €=81 et seq. to take an oral contract out of the statute 


37 C.J.S. Frauds, Statute of § 138 et seq. of frauds. 73 ALR 99. 
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Extrinsie writing referred to in writ- 
ten agreement as part thereof for pur- 
poses of statute of frauds. 73 ALR 1383. 

Admission of contract by defendant as 
affecting sufficiency of acts relied on to 
constitute part performance under stat- 
ute of frauds. 90 ALR 231. 

Acceptance which will satisfy statute 
of frauds where purchaser of goods is in 
possession at time of sale. 111 ALR 1312. 

Writing between one of the parties to 
a contract and his agent or a third person 
as satisfying statute of frauds. 112 ALR 
490, 

Place of signature on memorandum to 
satisfy statute of frauds. 112 ALR 937. 

Acceptance which will take oral sale 
or contract for sale out of statute of 
frauds as affected by cancellation of or- 
der or repudiation of contract before 
goods were shipped or delivered to buyer. 
113 ALR 810. 

Relation between doctrines of estoppel 
and part performance as basis of en- 
forcement of contract not conforming to 
the statute of frauds. 117 ALR 939. 

Public record as satisfying requirement 
of statute of frauds as to written con- 
tract or memorandum. 127 ALR 236. 

Terms “bags,” “bales,” “cars,” or other 
terms indefinite as to quantity or weight 
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as satisfying statute of frauds. 129 ALR 
1230. 

Money or other property in possession 
of seller, before contract was made, as 
satisfying condition of part payment 
which will take oral contract for sale of 
goods out of statute of frauds. 131 ALR 
1252 and 170 ALR 245. 

Check or note as memorandum satis- 
fying statute of frauds. 153 ALR 1112. 

Statute of frauds and conflict of laws. 
161 ALR 820. 

Contract to fill in land as one for sale 
of goods within statute of frauds. 161 
ALR 1158. 

Printed, stamped, or typewritten name 
as satisfying requirement of statute of 
frauds as regards signature. 171 ALR 
334, 

Oral contracts of sale not to be per- 
formed within a year as taken out of 
statute of frauds by performance. 6 ALR 
2d 1108, 1156, 1176. 

Sale of contractual rights; defect in 
written record as ground for avoiding sale. 
10 ALR 2d 728. 

Construction and effect of exception 
making the statute of frauds provision in- 
applicable where goods are manufactured 
by seller for buyer. 25 ALR 2d 672. 


DECISIONS UNDER FORMER LAW 


Building Contract 


A contract between tenants in common 
for the erection of a house on the common 
property by one at his own expense, and 
requiring him to make an equal division 
of the rents between them when the rents 
received equaled one-half the cost, is not 
within former section 74-201. Ayotte v. 
Nadeau, 32 M 498, 519, 81 P 145. 


Burden of Proof 


Where the value of property involved in 
a sale is sufficient to bring the contract 
of sale within the provisions of former sec- 
tion 74-201, the burden is on plaintiff, in 
an action for breach of the contract, to 
establish by a preponderance of evidence 
that a valid contract under the statutes 
was entered into between the parties, to- 
gether with a breach of such contract, and 
the consequent damages. Brophy v. Idaho 
Produce & Provision Co., 31 M 279, 2838, 78 
P 493. 


Complaint—Essentials of Agreement 


Where complaint shows on its face that 
memorandum of agreement does not con- 
tain all essentials of agreement and such 
essentials cannot be ascertained without 
resort to oral evidence, demurrer to com- 
plaint was properly sustained. Dineen v. 
Sullivan, 123 M 195, 213 P 2d 241. 
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Part payment of the purchase price upon 
a contract for the sale of cattle brought 
the transaction within the exception pro- 
vided for in former section 74-201. Case v. 
Kramer, 34 M 142, 149, 85 P 878. 

When acceptance and receipt of a part 
of goods or payment of a portion of the 
purchase price at the time of the sale by 
an agent of the buyer is relied upon to 
take the case out of the statute of frauds, 
it must be by one having specifie authority 
or by a general agent having all authority, 
and the authority of the former cannot de- 
pend upon the same oral agreement which 
is sought to be rendered valid by the aet 
of the agent. Mahoney Bros. v. Hansen 
Packing Co., 67 M 120, 215 P 506. 

In an action for breach of contract of 
sale of cattle where defendant company 
was sought to be held liable under an 
arrangement made over the telephone by a 
third person who had never been its agent 
and was not specifically authorized by it 
to act for it, and who after completion of 
the conversation assured the buyer that 
defendant would take the cattle and there- 
upon paid a part of the purchase price, 
defendant never making any payment 
whatever, the payment was not made by 
the buyer and the case was not taken out 
of the statute of frauds by such part pay- 
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ment. Mahoney Bros. v. Hansen Packing 
Co., 67 M 120, 215 P 506. 


Receipt or Acceptance of Thing Sold 


The receipt and acceptance of property 
sold need not be concurrent with the time 
of sale, but may occur at any time there- 
after. Where the buyer accepts and re- 
eeives the thing sold, such acceptance and 
receipt by one who assumes the buyer’s 
contract is sufficient. Slater Brick Co. v. 
Shackleton, 30 M 390, 392, 76 P 805. 

Where the goods are already in the buy- 
er’s possession under a written lease, such 
possession is not such a receipt as required 
by statute of frauds, absent an affirmative 
act by the seller assenting to such receipt 
by the buyer. West River Equipment Co. 
v. Holzworth Constr. Co., 134 M 582, 335 
P 2d 298. 


Sufficiency of Note or Memorandum 


In order to take an oral contract for the 
sale of personal property out of the statute 
of frauds, the note or memorandum thereof 
referred to in former section 74-201 must 
be so drawn that the essentials of the 
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contract may be ascertained without resort 
to oral evidence, the rule being complied 
with if the material elements of the con- 
tract are stated in general terms. Lewis 
v. Aronow, 77 M 348, 355, 251 P 146. 

For the purpose of enabling the court to 
interpret the abbeviations “No. 1 D. N. 8.” — 
used in a memorandum evidencing the sale 
of wheat to a wheat buyer, where the oral 
contract of sale was attacked on the 
ground that it was void under the statute 
of frauds, parol evidence was admissible to 
show their customary meaning in the busi- 
ness of dealing in wheat. Lewis v. Aro- 
now, 77 M 348, 355, 251 P 146. 


Valid Verbal Contract 


Where a person leaves a message with a 
clerk, to the effect that if the plaintiff 
would buy in certain property to be sold 
under a chattel mortgage, and let a certain 
person buy it from him, that he would pay 
the plaintiff five hundred dollars, and the 
plaintiff acted accordingly, the transaction 
was not within the statute of frauds, and 
constituted a valid verbal contract. Frank 
v. Murray, 7 M 4, 10, 14 P 654. 


87A-2-202. Final written expression— parol or extrinsic evidence. 


Terms with respect to which the confirmatory memoranda of the parties 
agree or which are otherwise set forth in a writing intended by the parties 
as a final expression of their agreement with respect to such terms as are 
included therein may not be contradicted by evidence of any prior agree- 
ment or of a contemporaneous oral agreement but may be explained or 
supplemented 


(a) by course of dealing or usage of trade (section 87A-1-205) or by 
course of performance (section 87A-2-208) ; and 

(b) by evidence of consistent additional terms unless the court finds 

the writing to have been intended also as a complete and ex- 

clusive statement of the terms of the agreement. 


History: En. Sec. 2-202, Ch. 264, L. 


1963. 


Cross-References 


Additional terms in acceptance or con- 
firmation, sec, 87A-2-207. 

Course of dealing and usage of trade, 
sec. 87A-1-205. 


87A-2-203. Seals inoperative. 


Exclusion or modification of warran- 
ties, see. 87A-2-316. 

Unconscionable contract or clause, sec. 
87A-2-302, 


Collateral References 


Evidence@391, 400 et seq. 
32 C.J.S. Evidence § 910 et seq. 


The affixing of a seal to a writing evi- 


dencing a contract for sale or an offer to buy or sell goods does not 
constitute the writing a sealed instrument and the law with respect to 
sealed instruments does not apply to such a contract or offer. 


History: En. Sec. 2-203, Ch. 264, L. 
1963. 


Cross-Reference 
Firm offers, sec. 87A-2-205. 


Collateral References 


Sales@1. 
77 C.J.S. Sales § 2. 
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87A-2-204. Formation in general. 


87A-2-206 


(1) A contract for sale of goods 


may be made in any manner sufficient to show agreement, including con- 
duct by both parties which recognizes the existence of such a contract. 


(2) An agreement sufficient to constitute a contract for sale may be 
found even though the moment of its making is undetermined. 


(3) Even though one or more terms are left open a contract for sale 
does not fail for indefiniteness if the parties have intended to make a 
contract and there is a reasonably certain basis for giving an appropriate 


remedy. 


History: En. Sec. 2-204, Ch. 264, L. 
1963. 


Cross-References 


Additional terms in acceptance or con- 
firmation, sec. 87A-2-207. 

Course of performance or practical con- 
struction, sec. 87A-2-208. 

Formal requirements, statute of frauds, 
sec. 87A-2-201. 

Modification, rescission and waiver, sec. 
87A-2-209. 

Offer and acceptance, secs. 87A-2-205, 
87A-2-206. 


87A-2-205. Firm offers. 


Open terms, 
2-311. 

Supplementary general principles of law 
applicable, see. 87A-1-103. 

Unconscionable contract or clause, sec. 
87A-2-302, 


secs. 87A-2-305 to S87A- 


Collateral References 


Sales€1 (1), 22 et seq. 
77 C.J.S. Sales §§ 1, 5, 24 et seq. 


Contract for sale of commodity or 
goods wherein quantity is described as 
“about” or “more or less” than the 
amount specified. 58 ALR 2d 377. 


An offer by a merchant to buy or sell goods 


in a signed writing which by its terms gives assurance that it will be held 
open is not revocable, for lack of consideration, during the time stated 
or if no time is stated for a reasonable time, but in no event may such 
period of irrevocability exceed three months; but any such term of assur- 
ance on a form supplied by the offeree must be separately signed by the 
offeror. 


History: En. Sec. 2-205, Ch. 264, L. 
1963. 


Cross-References 
Formal requirements, statute of frauds, 


Unconscionable contract or clause, see. 
87A-2-302, 


Collateral References 
Sales@22 (2), (5), 23 (2), (5). 


sec. 87A-2-201. 
Rules of construction, 
agreement, sec. 87A-1-102. 


77 C.J.S. Sales §§ 26, 30. 
variation by 


87A-2-206. Offer and acceptance in formation of contract. (1) Unless 
otherwise unambiguously indicated by the language or circumstances 


(a) an offer to make a contract shall be construed as inviting accept- 
ance in any manner and by any medium reasonable in the 
circumstances ; 


an order or other offer to buy goods for prompt or current ship- 
ment shall be construed as inviting acceptance either by a prompt 
promise to ship or by the prompt or current shipment of con- 
forming or nonconforming goods, but such a shipment of non- 
conforming goods does not constitute an acceptance if the seller 
seasonably notifies the buyer that the shipment is offered only 
as an accommodation to the buyer. 
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(2) Where the beginning of a requested performance is a reasonable 
mode of acceptance an offeror who is not notified of acceptance within a 
reasonable time may treat the offer as having lapsed before acceptance. 


History: En. Sec. 2-206, Ch. 264, L. 
1963. 


Collateral References 


Sales@>1 (1), 22, 23. 
77 C.J.S. Sales §§ 1, 5, 24 et seq. 


87A-2-207. Additional terms in acceptance or confirmation. (1) A 
definite and seasonable expression of acceptance or a written confirmation 
which is sent within a reasonable time operates as an acceptance even 
though it states terms additional to or different from those offered or 
agreed upon, unless acceptance is expressly made conditional on assent to 
the additional or different terms. 

(2) The additional terms are to be construed as proposals for addi- 
tion to the contract. Between merchants such terms become part of the 
contract unless: 


(a) the offer expressly limits acceptance to the terms of the offer; 

(b) they materially alter it; or 

(c) notification of objection to them has already been given or is 
given within a reasonable time after notice of them is received. 


(3) Conduct by both parties which recognizes the existence of a con- 
tract is sufficient to establish a contract for sale although the writings 
of the parties do not otherwise establish a contract. In such case the 
terms of the particular contract consist of those terms on which the 
writings of the parties agree, together with any supplementary terms in- 
corporated under any other provisions of this act. 


History: En. Sec. 2-207, Ch. 264, L. Installment contracts, sec. 87A-2-612. 
1963. Liquidation or limitation of damages, 


see. 87A-2-718. 
Cross-References 


Rightful rejection of goods, manner and 
Acceptance of goods by buyer, effect, effect of, sec. 87A-2-602. 


Rules of construction, 
agreement, sec. 87A-1-102. 

Substituted performance, sec. 87A-2-614. 

Transactions between merchants, sec. 
87A-2-104, 

Unconscionable contract or clause, sec. 
87A-2-302. 


sec. 87A-2-607. 

Adequate assurance 
right to, sec. 87A-2-609. 

Contractual modification or limitation 
of remedy, sec. 87A-2-719. 

Exeuse by failure of presupposed con- 
ditions, see. 87A-2-615. 

Excuse, procedure on notice claiming, 
sec. 87A-2-616., 

Inspection of goods, buyer’s right to, 
see, 87A-2-513. 


of performance, 


variation by 


Collateral References 
Sales€1, 22 (4), 23 (4). 
77 G.J.8. Sales_§§ 1, 5, 29. 


87A-2-208. Course of performance or practical construction. (1) 


Where the contract for sale involves repeated occasions for performance 
by either party with knowledge of the nature of the performance and 
opportunity for objection to it by the other, any course of performance 
accepted or acquiesced in without objection shall be relevant to determine 
the meaning of the agreement. 

(2) The express terms of the agreement and any such course of per- 
formance, as well as any course of dealing and usage of trade, shall be 
construed whenever reasonable as consistent with each other; but when 
such construction is unreasonable, express terms shall control course of 
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performance and course of performance shall control both course of dealing 
and usage of trade (section 87A-1-205). 

(3) Subject to the provisions of the next section on modification and 
waiver, such course of performance shall be relevant to show a waiver 
or modification of any term inconsistent with such course of performance. 


History: En. Sec. 2-208, Ch. 264, L. Modification, rescission and waiver, sec. 

1963. 87A-2-209. 
Parol or extrinsic evidence, sec. 87A-2- 

Cross-References 202. 

Aceeptance of goods, effect, sec. 87A- Waiver of buyer’s objections, sec. 87A- 
2-607. 2-605. 

“Agreement” defined, sees. 87A-1-201, 
87A-2-106. Collateral References 

Buyer’s rights on improper delivery, sec. Sales@—54 et seq. 
87A-2-601. 77 C.J.S. Sales § 71 et seq. 


87A-2-209. Modification, rescission and waiver. (1) An agreement 
modifying a contract within this chapter needs no consideration to be 
binding. 

(2) <A signed agreement which excludes modification or rescission 
except by a signed writing cannot be otherwise modified or rescinded, but 
except as between merchants such a requirement on a form supplied by 
the merchant must be separately signed by the other party. 

(3) The requirements of the statute of frauds section of this chapter 
(section 87A-2-201) must be satisfied if the contract as modified is within 
its provisions. 

(4) Although an attempt at modification or rescission does not satisfy 
the requirements of subsection (2) or (8) it can operate as a waiver. 

(5) <A party who has made a waiver affecting an executory portion 
of the contract may retract the waiver by reasonable notification received 
by the other party that strict performance will be required of any term 
waived, unless the retraction would be unjust in view of a material 
change of position in reliance on the waiver. 


History: En. Sec. 2-209, Ch. 264, L. Excuse, procedure on notice claiming, 


1963. sec. 87A-2-616. 
Formal requirements, statute of frauds, 

Cross-References sec. 87A-2-201. 
“Agreement” defined, secs. 87A-1-201, Obligation of good faith, see. 87A-1-203. 
87A-2-106. Parol or extrinsic evidence, sec. 87A-2- 


“Cancellation” and “termination” dis- 202, 
tinguished, sec. 87A-2-106. 


Course of performance or practical con- Collateral References 

struction, sec. 87A-2-208. Frauds, Statute of C131; Sales€=89 et 
Excuse by failure of presupposed con-_ seq. 

ditions, sec. 87A-2-615. 37 C.J.S. Frauds, Statute of § 232; 77 


C.J.S. Sales § 83 et seq. 


87A-2-210. Delegation of performance—assignment of rights. (1) A 
party may perform his duty through a delegate unless otherwise agreed 
or unless the other party has a substantial interest in having his original 
promisor perform or control the acts required by the contract. No dele- 
gation of performance relieves the party delegating of any duty to perform 
or any liability for breach. 

(2) Unless otherwise agreed all rights of either seller or buyer can 
be assigned except where the assignment would materially change the 
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duty of the other party, or increase materially the burden or risk imposed 
on him by his contract, or impair materially his chance of obtaining return 
performance. A right to damages for breach of the whole contract or a 
right arising out of the assignor’s due performance of his entire obligation 
ean be assigned despite agreement otherwise. 

(3) Unless the circumstances indicate the contrary a prohibition of 
assignment of “the contract” is to be construed as barring only the dele- 
gation to the assignee of the assignor’s performance. 

(4) <An assignment of “the contract” or of “all my rights under the 
contract” or an assignment in similar general terms is an assignment of 
rights and unless the language or the circumstances (as in an assignment 
for security) indicate the contrary, it is a delegation of performance of 
the duties of the assignor and its acceptance by the assignee constitutes 
a promise by him to perform those duties. This promise is enforceable 
by either the assignor or the other party to the original contract. 

(5) The other party may treat any assignment which delegates 
performance as creating reasonable grounds for insecurity and may with- 
out prejudice to his rights against the assignor demand assurances from 
the assignee (section 87A-2-609). 


History: En. Sec. 2-210, Ch. 264, L. Output, requirements and exclusive deal- 
1963. ings, sec. 87A-2-306. 

Secured transactions, sales of accounts, 

Cross-References contract rights and chattel paper, sees. 


Adequate assurance of performance, 87A-9-101 to 87A-9-507. 
right to, sec. 87A-2-609. 


Assignment of account or contract Collateral References 
right, secs. 87A-9-317, 87A-9-318. SalesC—86. 
Letters of credit, sees. 87A-5-101 to 87A- 77 C.J.S. Sales § 80. 
5-117. 
Part 3 


General Obligation and Construction of Contract 


87A-2-301. General obligations of parties. The obligation of the seller 
is to transfer and deliver and that of the buyer is to accept and pay in 
accordance with the contract. 


History: En. Sec. 2-301, Ch. 264, L. Installment contracts, sec. 87A-2-612. 


1963. Modification, rescission and waiver, sec. 
87A-2-209. 
Cross-References Remedies liberally administered, sec. 


Course of dealing and usage of trade, 87A-1-106. 
sec. 87A-1-205, 

Course of performance or practical Collateral References 
construction, sec. 87A-2-208. Sales€150, 177, 183. 

Improper tender or delivery, cure by 77 C.J.S. Sales §§ 132, 218, 229. 
seller, sec. 87A-2-508. 


87A-2-302. Unconscionable contract or clause. (1) If the court as a 
matter of law finds the contract or any clause of the contract to have been 
unconscionable at the time it was made the court may refuse to enforce 
the contract, or it may enforce the remainder of the contract without the 
unconscionable clause, or it may so limit the application of any uncon- 
scionable clause as to avoid any unconscionable result. 
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(2) When it is claimed or appears to the court that the contract or 
any clause thereof may be unconscionable the parties shall be afforded 
a reasonable opportunity to present evidence as to its commercial setting, 
purpose and effect to aid the court in making the determination. 

History: En. Sec. 2-302, Ch. 264, L. Collateral References 
1963. Sales€—49; Specific Performance@=51. 
77 C.J.S. Sales § 67; 81 C.J.S. Specific 
Performance § 40. 

87A-2-303. Allocation or division of risks. Where this chapter allo- 
eates a risk or a burden as between the parties “unless otherwise agreed,” 
the agreement may not only shift the allocation but may also divide the risk 
or burden. 


History: En. Sec. 2-303, Ch. 264, L. Unconscionable contract or clause, sec. 
1963. 87A-2-302. 

Cross-References Collateral References 

“Agreement” defined, sec. 87A-1-201. Sales@—49, 217. 


Rules of construction, variation by 77 C.J.S. Sales §§ 67, 286, 287. 
agreement, sec. 87A-1-102. 


87A-2-304. Price payable in money, goods, realty, or otherwise. (1) 
The price can be made payable in money or otherwise. If it is payable 
in whole or in part in goods each party is a seller of the goods which he 
is to transfer. 

(2) Even though all or part of the price is payable in an interest in 
realty the transfer of the goods and the seller’s obligations with refer- 
ence to them are subject to this chapter, but not the transfer of the interest 
in realty or the transferor’s obligations in connection therewith. 


History: En. Sec. 2-304, Ch. 264, L. Supplementary general principles of law 
1963. applicable, sec. 87A-1-103. 

Cross-References Collateral References 

Construction against implicit repeal, see. Exchange of Property@=1 et seq.; Sales 
87A-1-104. €=1 (3), 74 et seq. 

Contract for sale of goods to be severed 33 C.J.S. Exchange of Property §1 et 
from realty, recording, sec. 87A-2-107. seq.; 77 C.J.S. Sales §§ 21, 75. 


Rules of construction, variation by 
agreement, sec. 87A-1-102. 


87A-2-305. Open price term. (1) The parties if they so intend can 
conclude a contract for sale even though the price is not settled. In such 
a case the price is a reasonable price at the time for delivery if 


(a) nothing is said as to price; or 

(b) the price is left to be agreed by the parties and they fail to 
agree; or 

(c) the price is to be fixed in terms of some agreed market or other 
standard as set or recorded by a third person or agency and it 
is not so set or recorded. 


(2) A price to be fixed by the seller or by the buyer means a price for 
him to fix in good faith. 

(3) When a price left to be fixed otherwise than by agreement of the 
parties fails to be fixed through fault of one party the other may at his 
option treat the contract as canceled or himself fix a reasonable price. 
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(4) Where, however, the parties intend not to be bound unless the 
price be fixed or agreed and it is not fixed or agreed there is no contract. 
In such a ease the buyer must return any goods already received or if 
unable so to do must pay their reasonable value at the time of delivery 


and the seller must return any portion of the price paid on account. 


History: En. Sec. 2-305, Ch. 264, L. 
1963. 


Cross-References 

Anticipatory repudiation, sec. 87A-2-610. 

Breach of contract, buyer’s procure- 
ment of substitute, sec. 87A-2-712. 

Breach of contract, seller’s resale, sec. 


Obligation of good faith, sees. 87A-1-203, 
87A-2-103. 

Options and co-operation respecting per- 
formance, sec. 87A-2-311. 


Collateral References 


Sales@>1 (3), 78. 
77 C.J.S. Sales §§ 21, 75. 


87A-2-706. 

Buyer’s right to specific performance, 
sec. 87A-2-716. 

Contract not indefinite, sec. 87A-2-204 
(3). 


“Esealator” price adjustment clause. 63 
ALR 2d 1337. 


87A-2-306. Output, requirements and exclusive dealings. (1) A term 
which measures the quantity by the output of the seller or the require- 
ments of the buyer means such actual output or requirements as may 
occur in good faith, except that no quantity unreasonably disproportionate 
to any stated estimate or in the absence of a stated estimate to any normal 
or otherwise comparable prior output or requirements may be tendered 
or demanded. 


(2) <A lawful agreement by either the seller or the buyer for exclusive 
dealing in the kind of goods concerned imposes unless otherwise agreed an 
obligation by the seller to use best efforts to supply the goods and by the 
buyer to use best efforts to promote their sale. 


History: En. Sec. 2-306, Ch. 264, L. Obligation of good faith, sec. 87A-1-203. 


1963. Collateral References 
Cross-References Sales€=71 (4). 
Adequate assurance of performance, 77 C.J.S. Sales § 172. 


right to, sec. 87A-2-609. 
Delegation of performance, assignment 
of rights, sec. 87A-2-210. 


Construction and effect of contract for 
sale of commodity to fill buyer’s require- 
ments. 26 ALR 2d 1099. 


87A-2-307. Delivery in single lot or several lots. Unless otherwise 
agreed all goods called for by a contract for sale must be tendered in a 
single delivery and payment is due only on such tender but where the 
circumstances give either party the right to make or demand delivery in 
lots the price if it can be apportioned may be demanded for each lot. 


History: En. Sec. 2-307, Ch. 264, L. 
1963. 


Collateral References 


Sales€163, 183 et seq. 


Crocs References 77 C.J.S. Sales §§ 175, 229 et seq. 


Adequate assurance 
right to, sec. 87A-2-609. 

Improper delivery, buyer’s rights, sec. 
87A-2-601. 

“Party” defined, sec. 87A-1-201 (29). 

Tender of delivery, sees. 87A-2-503, 87A- 
2-508. 


of performance, Buyer’s acceptance of delayed or de- 
fective installment of goods as waiver of 
similar default as to later installments, 


32 ALR 2d 1117. 
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87A-2-308. Absence of specified place for delivery. Unless otherwise 


agreed: 
(a) the place for delivery of goods is the seller’s place of business or 
if he has none his residence; but 
(b) in a contract for sale of identified goods which to the knowledge 
of the parties at the time of contracting are in some other place, 
that place is the place for their delivery; and 
(c) documents of title may be delivered through customary banking 
channels. 
History: En. Sec. 2-308, Ch. 264, L. Payment by buyer before inspection, 
1963. see. 87A-2-512. 


Shipment by seller, sees. 87A-2-504, 87A- 
2-505. 
Tender of delivery, see. 87A-2-503. 


Cross-References 


Documentary drafts, collection of, secs. 
87A-4-501 to 87A-4-504. 

Letters of credit, sees. 87A-5-101 to 87A- 
DeL LT, 


Collateral References 
Sales€-79, 150 (1). 
77 C.J.S. Sales §§ 132, 143 et seq. 


87A-2-309. Absence of specific time provisions—notice of termination. 
(1) The time for shipment or delivery or any other action under a con- 
tract if not provided in this chapter or agreed upon shall be a reasonable 
time. 

(2) Where the contract provides for successive performances but is 
indefinite in duration it is valid for a reasonable time but unless otherwise 
agreed may be terminated at any time by either party. 

(8) Termination of a contract by one party except on the happening 
of an agreed event requires that reasonable notification be received by the 
other party and an agreement dispensing with notification is invalid if 
its operation would be unconscionable. 


History: En. Sec. 2-309, Ch. 264, L. 
1963. 


Cross-References 


Adequate assurance of 
right to, sec. 87A-2-609. 

Anticipatory repudiation, sec. 87A-2-610. 

“Cancellation” and “termination” dis- 
tinguished, see. 87A-2-106. 

C.LF. and C.F. terms, sees. 87A-2-320, 
87A-2-321. 

Contract not indefinite, sec. 87A-2-204. 

Documents, delivery on acceptance or 
payment of draft, sec. 87A-2-514. 

Inspection of goods, buyer’s right to, 
see. 87A-2-513. 


performance, 


Obligation of good faith, secs. 87A-1- 
203, 87A-2-103. 

Payment by buyer, secs. 87A-2-511, 87A- 
2-512. 

Reasonable time, see. 87A-1-204. 

Seller’s remedies in general, sec. 87A-2- 
703. 

Shipment by seller, see. 87A-2-504. 

Third-party beneficiaries of warranties, 
sec, 87A-2-318. 


Collateral References 


Sales€—81, 106, 126. 
77 C.J.S. Sales §§ 79, 108 et seq. 


87A-2-310. Open time for payment or running of credit—authority to 


ship under reservation. 


Unless otherwise agreed 


(a) payment is due at the time and place at which the buyer is to 
receive the goods even though the place of shipment is the place 
of delivery; and 

(b) if the seller is authorized to send the goods he may ship them 


under reservation, and may tender the documents of title, but 
the buyer may inspect the goods after their arrival before pay- 
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ment is due unless such inspection is inconsistent with the terms 
of the contract (section 87A-2-513) ; and 


(ec) if delivery is authorized and made by way of documents of title 
otherwise than by subsection (b) then payment is due at the 
time and place at which the buyer is to receive the documents 
regardless of where the goods are to be received; and 

(d) where the seller is required or authorized to ship the goods on 


credit the credit period runs from the time of shipment but post- 
dating the invoice or delaying its dispatch will correspondingly 
delay the starting of the credit period. 


History: En. Sec. 2-310, Ch. 264, L. 
1963. 


Cross-References 


Absence of specified place for delivery, 
see. 87A-2-308. 

Buyer’s right to inspection of goods, 
see. 87A-2-513. 

Documentary drafts, collection of, sees. 
87A-4-501 to 87A-4-504. 


Shipment under reservation, sec. 87A- 
2-505. 

Tender of payment by buyer, sec. 87A-2- 
511. 


Collateral References 


Sales€82, 168 (2), 183. 
77 C.J.S. Sales §§ 189, 229, 234 et seq. 


Right of action for breach of contract 


which expressly leaves open for future 
agreement or negotiation the terms of pay- 
ment for property. 68 ALR 2d 1229. 


Payment by buyer before inspection, sec. 
87A-2-512. 

Risk of loss in absence of breach, see. 
87A-2-509. 


87A-2-311. Options and co-operation respecting performance. (1) An 
agreement for sale which is otherwise sufficiently definite (subsection (3) 
of section 87A-2-204) to be a contract is not made invalid by the fact that 
it leaves particulars of performance to be specified by one of the parties. 
Any such specification must be made in good faith and within limits set 
by commercial reasonableness. 

(2) Unless otherwise agreed specifications relating to assortment of 
the goods are at the buyer’s option and except as otherwise provided in 
subsections (1)(c) and (8) of section 87A-2-319 specifications or arrange- 
ments relating to shipment are at the seller’s option. 

(3) Where such specification would materially affect the other party’s 
performance but is not seasonably made or where one party’s co-operation 
is necessary to the agreed performance of the other but is not seasonably 
forthcoming, the other party in addition to all other remedies 


(a) 
(b) 


is excused for any resulting delay in his own performance; and 
may also either proceed to perform in any reasonable manner or 
after the time for a material part of his own performance treat 
the failure to specify or to co-operate as a breach by failure to 
deliver or accept the goods. 


History: En. Sec. 2-311, Ch. 264, L. 
1963. 


Collateral References 


Sales@1 (4), 64, 83, 154. 


Cross-References 77 C.J.8. Sales §§ 5, das 159, 165. 


Adequate assurance of performance, Construction and effect of contract for 


right to, sec. 87A-2-609. 
“Agreement” defined, sec. 87A-1-201. 
Contract not indefinite, sec. 87A-2-204 
(3). 
Obligation of good faith, sec. 87A-1-203. 
Substituted performance, sec. 87A-2-614. 


sale of commodity or goods wherein quan- 
tity is described as “about” or “more or 
less” than amount specified. 58 ALR 2d 
Wee 
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87A-2-312. Warranty of title and against infringement—buyer’s obli- 
gation against infringement. (1) Subject to subsection (2) there is in a 
contract for sale a warranty by the seller that 


(a) the title conveyed shall be good, and its transfer rightful; and 

(b) the goods shall be delivered free from any security interest or 
other lien or encumbrance of which the buyer at the time of con- 
tracting has no knowledge. 


(2) A warranty under subsection (1) will be excluded or modified 
only by specific language or by circumstances which give the buyer reason 
to know that the person selling does not claim title in himself or that he 
is purporting to sell only such right or title as he or a third person may 
have. 

(8) Unless otherwise agreed a seller who is a merchant regularly 
dealing in goods of the kind warrants that the goods shall be delivered 
free of the rightful claim of any third person by way of infringement or 
the like but a buyer who furnishes specifications to the seller must hold 
the seller harmless against any such claim which arises out of complance 
with the specifications. 


History: En. Sec. 2-312, Ch. 264, L. Limitation of actions, sec. 87A-2-725. 
1963. Obligation of good faith, see. 87A-1-203. 
Cross-References Collateral References 
Acceptance of goods by buyer, effect Sales@—263, 266. 
of, sec. 87A-2-607. 77 C.J.S. Sales §§ 315, 329, 334. 
Adequate assurance of performance, . ; 
right to, see, 87A-2-609. Breach of warranty as to title as with- 
Exclusion or modification of warran- im statutory provision requiring notice of 
ties, sec. 87A-2-316. breach of warranty on sale of goods. 114 
Good faith purchase of goods, sec. 87A- ALR 707, 
2-403. 


87A-2-313. Express warranties by affirmation, promise, description, 
sample. (1) Express warranties by the seller are created as follows: 


(a) Any affirmation of fact or promise made by the seller to the 
buyer which relates to the goods and becomes part of the basis 
of the bargain creates an express warranty that the goods shall 
conform to the affirmation or promise. 

(b) Any description of the goods which is made part of the basis of 
the bargain creates an express warranty that the goods shall 
conform to the description. 

(c) Any sample or model which is made part of the basis of the bar- 
gain creates an express warranty that the whole of the goods 
shall conform to the sample or model. 


(2) It is not necessary to the creation of an express warranty that 
the seller use formal words such as “warrant” or “guarantee” or that he 
have a specific intention to make a warranty, but an affirmation merely 
of the value of the goods or a statement purporting to be merely the 
seller’s opinion or commendation of the goods does not create a warranty. 

History: En. Sec. 2-313, Oh. 264, L. Cross-References 


1963. Course of dealing and usage of trade, 
see. 87A-1-205. 
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Exclusion or modification of warranties, 
sec. 87A-2-316. 

Implied warranty of merchantability, 
sec. 87A-2-314. 

Modification, rescission and waiver, sec. 
87A-2-209, 

Rules of construction, 
agreement, sec. 87A-1-102. 

Supplementary general principles of law 
applicable, sec. 87A-1-103. 

Third-party beneficiaries of warranties, 
sec. 87A-2-318. 


variation by 


Collateral References 


SalesC260 et seq. 
77 C.J.8. Sales § 308 et seq. 


Sale of seed, nursery stock, ete. 16 ALR 
859; 32 ALR 1241; 62 ALR 451; 117 ALR 
470 and 168 ALR 581. 


87A-2-314. Implied warranty—merchantability—usage of trade. 
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Construction and effect of express or 
implied warranty on sale of an article 
intended for use as an explosive. 62 ALR 
1510. 

Express warranty as excluding implied 
warranty of fitness. 164 ALR 1321. 

What amounts to “sale by sample” as 
regards implied warranties. 12 ALR 2d 
524, 

Warranty of amount by contract for sale 
of commodity or goods wherein quantity 
is described as “about” or “more or less” 
than an amount specified. 58 ALR 2d 377. 

Question whether oral statements 
amount to express warranty, as one of fact 
for jury or of law for court. 67 ALR 2d 
619. 


(1) 


Unless excluded or modified (section 87A-2-816), a warranty that the goods 
shall be merchantable is implied in a contract for their sale if the seller 
is a merchant with respect to goods of that kind. Under this section the 
serving for value of food or drink to be consumed either on the premises 
or elsewhere is a sale. 


(2) Goods to be merchantable must be at least such as 

(a) pass without objection in the trade under the contract descrip- 
tion; and 

(b) in the case of fungible goods, are of fair average quality within 


the description ; and 

(c) are fit for the ordinary purposes for which such goods are used; 
and 

(d) run, within the variations permitted by the agreement, of even 

kind, quality and quantity within each unit and among all units 

involved; and 

(e) are adequately contained, packaged, and labeled as the agreement 
may require; and 

(f) conform to the promises or affirmations of fact made on the con- 
tainer or label if any. 


(3) Unless excluded or modified (section 87A-2-316) other implied war- 
ranties may arise from course of dealing or usage of trade. 


History: En. Sec. 2-314, Ch. 264, L. 
1963. 


Cross-References 


Course of dealing and usage of trade, 
see. 87A-1-205. 

Exelusion or modification of warranties, 
see. 87A-2-316. 

Implied warranty of fitness for partic- 
ular purpose, sec. 87A-2-315. 

“Merchant” defined, sec. 87A-2-104. 

Obligation of good faith, sec. 87A-1-203. 


Collateral References 


Sales@~266 et seq. 
77 C.JS.S. Sales § 315 et seq. 


Chain, cable, or wire, implied warranty 
of strength or fitness. 59 ALR 1235. 

Construction and effect of express or 
implied warranty on sale of an article 
intended for use as an explosive. 62 ALR 
1510. 

Implied warranty by other than packer 
of fitness of food sold in sealed cans. 90 
ALR 1269 and 142 ALR 1434. 

Implied warranty of quality, condition, 
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or fitness on sale of “job lot,” “leftovers,” 
and the like. 103 ALR 1347. 

Warranty or misrepresentation as to 
character of article as new, where seller 
fails to disclose that article has been 
used or is secondhand. 104 ALR 551, 

Cosmetics, implied warranty by retailer. 
131 ALR 123. 

Implied warranty of reasonable fitness 
of food for human consumption as 
breached by substance natural to the 
original product and not removed in 
processing. 143 ALR 1421. 

Secondhand article, sale of, implied war- 
ranty of quality, condition, or fitness. 151 
ALR 446. 

Implied warranty of fitness by one serv- 
ing food. 7 ALR 2d 1027. 

Jobber’s or dealer’s liability for injuries 
on theory of breach of warranty as af- 
fected by buyer’s or user’s allergy or 
unusual susceptibility to injury from the 
article. 26 ALR 2d 966. 

Implied warranty of fitness on sale of 
article by trade name, trade-mark, or 
other particular description. 49 ALR 2d 
852. 

Existence and scope of implied war- 
ranty of fitness on sale of livestock. 53 
ALR 2d 892. 

Existence of implied warranty of fitness 
by manufacturer or seller of food or food 
products. 77 ALR 2d 55. 


87A-2-314 


Existence of implied warranty of fitness 
by manufacturer, bottler, or seller of bev- 
erage. 77 ALR 2d 241, 243. 

Implied warranty of fitness by manu- 
facturer or seller of industrial, business, 
or farm machinery, tool, equipment, or 
material, 78 ALR 2d 615 to 617. 

Implied warranty of fitness by manu- 
facturer or seller of paint, cement, build- 
ing supplies, and like products. 78 ALR 
2d 704. 

Existence of manufacturer’s or seller’s 
warranty of toy, game, athletic or sports 
equipment, or like products. 78 ALR 2d 
741, 

Implied warranty by manufacturer or 
seller of drug or medicine. 79 ALR 2d 
332. 

Implied warranty of fitness by manu- 
facturer or seller of medical or health 
supplies, appliances, or equipment. 79 ALR 
2d 401. 

Implied warranty of fitness by seller of 
secondhand household or domestic machin- 
ery, appliance, furnishing, or equipment. 
80 ALR 2d 618. 

Clothing, shoes, and similar products, 
implied warranty by manufacturer or 
seller of. 80 ALR 2d 707. 

Container or package by manufacturer 
or seller of product sold in container or 
package, existence of implied warranty as 
to. 81 ALR 2d 257, 258. 


DECISIONS UNDER FORMER LAW 


Animal Food 

Former section 74-321 providing for 
warranty of provisions for domestic use 
applies although the food is for animal 
consumption. Seaton Ranch Co. v. Mon- 
tana Vegetable Oil & Feed Co., 123 M 396, 
217 P 2d 549, 554. 


Foods Sold in Cans, Sealed Packages and 
Bulk 


Former section 74-321, providing that 
one engaged in the sale of foods for 
domestie use impliedly warrants that they 
are wholesome and fit for food, is all- 
inelusive and therefore includes foods sold 
in eans or sealed packages as well as in 
bulk. Bolitho v. Safeway Stores, Inc., 109 
M 213, 216, 95 P 2d 443. 


Purity of Food 


Food retailer was liable for damages 
occasioned by consumption of deleterious 
and unwholesome food bought in a con- 
tainer or package, as the seller is the 
insurer of the purity of food products sold 
by him. Bolitho v. Safeway Stores, Inc., 
109 M 213, 216, 95 P 2d 443. 

Instruction “That by this statute the 
defendants in this case are made the in- 
surers of the purity of the food product 
sold by it to plaintiff and whether or not 


the defendants knew of the impure condi- 
tion of the food, if it were impure, is im- 
material in this case” was proper. Seaton 
Ranch Co. v. Montana Vegetable Oil & 
Feed Co., 123 M 396, 217 P 2d 549, 554. 


Sale—Determination 


Although pellets for sheep feed were 
sent to plaintiff under an invoice marked 
“Trial” without any price being stated, 
where there was evidence that defendant 
expected pay for the pellets if they proved 
palatable, it was a jury question whether 
the pellets had been “sold” and proper to 
give an instruction under former section 
74-321 providing for warranty of provi- 
sions for domestic use. Seaton Ranch Co. 
v. Montana Vegetable Oil & Feed Co., 123 
M 396, 217 P 2d 549, 553. 

On a second appeal of a case where the 
evidence of the “sale” of sheep feed given 
in the second trial was the same as given 
in the first trial, the supreme court deter- 
mination on the first appeal that the 
plaintiff’s evidence was sufficient to make 
out a prima facie case of sale became the 
law of the case and binding upon the 
parties and the district court. Seaton 
Ranch Co. v. Montana Vegetable Oil & 
Feed Co., 126 M 415, 252 P 2d 1040, 1042. 
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87A-2-315. Implied warranty—fitness for particular purpose. Where 
the seller at the time of contracting has reason to know any particular ~ 
purpose for which the goods are required and that the buyer is relying 
on the seller’s skill or judgment to select or furnish suitable goods, there 
is unless excluded or modified under the next section an implied warranty 
that the goods shall be fit for such purpose. 
History: En. Sec. 2-315, Ch. 264, L. Exclusion or modification of warranties, 


1963. sec. 87A-2-316. 
Implied warranty of merchantability, 
Cross-References sec. 87A-2-314. 
Allocation or division of risks, sec. 87A- 
2-303. ; Collateral References 
Cumulation and conflict of warranties, Sales€266 et seq. 
see. 87A-2-317. 77 C.J.S. Sales § 315 et seq. 


87A-2-316. Exclusion or modification of warranties. (1) Words or 
conduct relevant to the creation of an express warranty and words or 
eonduct tending to negate or limit warranty shall be construed wherever 
reasonable as consistent with each other; but subject to the provisions of 
this chapter on parol or extrinsic evidence (section 87A-2-202) negation 
or limitation is inoperative to the extent that such construction is 
unreasonable. 

(2) Subject to subsection (8), to exclude or modify the implied war- 
ranty of merchantability or any part of it the language must mention 
merchantability and in case of a writing must be conspicuous, and to ex- 
clude or modify any implied warranty of fitness the exclusion must be by 
a writing and conspicuous. Language to exclude all implied warranties of 
fitness is sufficient if it states, for example, that “There are no warranties 
which extend beyond the description on the face hereof.” 

(3) Notwithstanding subsection (2) 

(a) unless the circumstances indicate otherwise, all implied warranties 
are excluded by expressions like “as is,” “with all faults” or other 
language which in common understanding calls the buyer’s atten- 
tion to the exclusion of warranties and makes plain that there is 
no implied warranty ; and 

(b) when the buyer before entering into the contract has examined 
the goods or the sample or model as fully as he desired or has 
refused to examine the goods there is no implied warranty with 
regard to defects which an examination ought in the circumstances 
to have revealed to him; and 

(c) an implied warranty can also be excluded or modified by course 
of dealing or course of performance or usage of trade. 

(4) Remedies for breach of warranty can be limited in accordance 

with the provisions of this chapter on liquidation or limitation of dam- 
ages and on contractual modification of remedy (sections 87A-2-718 and 


87A-2-719). 
History: En. Sec. 2-316, Ch. 264, L. Course of performance or practical con- 
1963. struction, sec. 87A-2-208. 
Liquidation or limitation of damages 
Cross-References spicy Auer al ee 
Contractual modification or limitation Parol or extrinsic evidence, sec. 87A-2- 
of remedy, sec. 87A-2-719. 202. 


Course of dealing and usage of trade, 
sec. 87A-1-205. 
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Collateral References 


Sales@~267. 
77 C.J.S. Sales § 317. 


Validity of provision negativing implied 
warranties. 117 ALR 1350. 

Express warranty as excluding implied 
warranty of fitness. 164 ALR 1321, 

Warranty of amount by contract for sale 
of commodity or goods wherein quantity 
is described as “about” or “more or less” 
than an amount specified. 58 ALR 2d 377. 

Express warranty as affecting existence 
of implied warranty of merchantability by 
manufacturer of automobile or other ve- 
hicle, aircraft, boat, or their parts, sup- 
plies, or equipment. 78 ALR 2d 492. 

Express warranty as affecting implied 
warranty by manufacturer or seller of 
paint, cement, lumber, building supplies, 


87A-2-319 


ladders, small tools, and like products. 78 
ALR 2d 704, 705. 

Express warranty as affecting existence 
of implied warranty by manufacturer or 
seller of drug or medicine. 79 ALR 2d 
332. 

Express warranty as affecting existence 
of implied warranty of fitness by manufac- 
turer or seller of hair preparation, cos- 
metic, soap or other personal cleanser, or 
the like. 79 ALR 2d 445, 

Tobacco product, express warranty as 
affecting existence of implied warranty by 
manufacturer or seller of. 80 ALR 2d 687. 

Injury-causing animal feed or medicine, 
crop spray, fertilizer, insecticide, rodenti- 
cide, or similar product, express warranty 
as affecting implied warranty by seller of. 
81 ALR 2d 158. 


87A-2-317. Cumulation and conflict of warranties express or implied. 


Warranties whether express or implied shall be construed as consistent with 
each other and as cumulative, but if such construction is unreasonable the 
intention of the parties shall determine which warranty is dominant. In 
ascertaining that intention the following rules apply: 


(a) Exact or technical specifications displace an inconsistent sample 
or model or general language of description. 
(b) A sample from an existing bulk displaces inconsistent general 
language of description. 
(c) Express warranties displace inconsistent implied warranties other 
than an implied warranty of fitness for a particular purpose. 
History: En. Sec. 2-317, Ch. 264, L. 
1963. 
Cross-Reference 


Implied warranty of fitness for partic- 
ular purpose, sec. 87A-2-315. 


Collateral References 
Sales€—262%, 266, 271, 277. 
77 CJS. Sales §§ 313-315, 318. 


87A-2-318. Third-party beneficiaries of warranties express or implied. 
A seller’s warranty whether express or implied extends to any natural 
person who is in the family or household of his buyer or who is a guest 
in his home if it is reasonable to expect that such person may use, consume 
or be affected by the goods and who is injured in person by breach of the 
warranty. A seller may not exclude or limit the operation of this section. 


History: En. Sec. 2-318, Ch. 264, L. 
1963. 


Implied warranty of merchantability, 
sec. 87A-2-314. 
Liquidation or limitation of damages, 


Cross-References sec. 87A-2-718. 


Contractual modification or limitation 
of remedy, sec. 87A-2-719. 

Exclusion or modification of warranties, 
sec. 87A-2-316. 


87A-2-319. F.O.B. and F.A.S. terms. (1) Unless otherwise agreed the 
term F.0.B. (which means “free on board”) at a named place, even though 
used only in connection with the stated price, is a delivery term under 
which 


Collateral References 


Sales€=255, 278. 
77 C.J.S. Sales § 305. 
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(a) when the term is F.0.B. the place of shipment, the seller must at 
that place ship the goods in the manner provided in this chapter 
(section 87A-2-504) and bear the expense and risk of putting them 
into the possession of the carrier; or 

(b) when the term is F.0.B. the place of destination, the seller must 
at his own expense and risk transport the goods to that place and 
there tender delivery of them in the manner provided in this 
chapter (section 87A-2-503) ; 

(c) when under either (a) or (b) the term is also F.O.B. vessel, car 
or other vehicle, the seller must in addition at his own expense 
and risk load the goods on board. If the term is F.O.B. vessel 
the buyer must name the vessel and in an appropriate case the 
seller must comply with the provisions of this chapter on the 
form of bill of lading (section 87A-2-323). 


(2) Unless otherwise agreed the term F.A.S. vessel (which means “free 
alongside’) at a named port, even though used only in connection with 
the stated price, is a delivery term under which the seller must 


(a) at his own expense and risk deliver the goods alongside the vessel 
in the manner usual in that port or on a dock designated and pro- 
vided by the buyer; and 

(b) obtain and tender a receipt for the goods in exchange for which 
the carrier is under a duty to issue a bill of lading. 


(3) Unless otherwise agreed in any ease falling within subsection 
(1)(a) or (ec) of [or] subsection (2) the buyer must seasonably give any 
needed instructions for making delivery, including when the term is 
F.A.S. or F.O.B. the loading berth of the vessel and in an appropriate case 
its name and sailing date. The seller may treat the failure of needed 
instructions as a failure of co-operation under this chapter (section 
87A-2-311). He may also at his option move the goods in any reasonable 
manner preparatory to delivery or shipment. 

(4) Under the term F.O.B. vessel or F.A.S. unless otherwise agreed 
the buyer must make payment against tender of the required documents 
and the seller may not tender nor the buyer demand delivery of the goods 
in substitution for the documents. 


History: En. Sec. 2-319, Ch. 264, L. Shipment by seller, sec. 87A-2-504. 
1963. Tender of delivery by seller, sec. 87A-2- 
503. 
Compiler’s Note 
The compiler has inserted the bracketed Collateral References 
word “or” in subsection (3). Sales@>77, 79. 


77 CJS. Sales §§ 75, 143. 
Cross-References 


Options and co-operation respecting per- P.O.B. provision in sale contract as 
formance, sec. 87A-2-311. affecting time or place of passing title. 


Overseas shipment, form of bill of lading 101 ALR 292. 
required, sec, 87A-2-323. 


87A-2-320. C.F. and C.&F. terms. (1) The term C.I.F. means that 
the price includes in a lump sum the cost of the goods and the insurance 
and freight to the named destination. The term C.&F. or C.F. means that 
the price so includes cost and freight to the named destination. 
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(2) Unless otherwise agreed and even though used only in connection 
with the stated price and destination, the term C.I.F. destination or its 
equivalent requires the seller at his own expense and risk to 


(a) put the goods into the possession of a carrier at the port for ship- 
ment and obtain a negotiable bill or bills of lading covering the 
entire transportation to the named destination; and 

(b) load the goods and obtain a receipt from the carrier (which may 
be contained in the bill of lading) showing that the freight has 
been paid or provided for; and 

(ec) obtain a policy or certificate of insurance, including any war risk 
insurance, of a kind and on terms then current at the port of 
shipment in the usual amount, in the currency of the contract, 
shown to cover the same goods covered by the bill of lading and 
providing for payment of loss to the order of the buyer or for 
the account of whom it may concern; but the seller may add to 
the price the amount of the premium for any such war risk insur- 
ance; and 

(d) prepare an invoice of the goods and procure any other documents 
required to effect shipment or to comply with the contract; and 

(e) forward and tender with commercial promptness all the documents 
in due form and with any endorsement necessary to perfect the 
buyer’s rights. 

(3) Unless otherwise agreed the term C.&F. or its equivalent has the 
same effect and imposes upon the seller the same obligations and risks as 
a C.LF. term except the obligation as to insurance. 

(4) Under the term C.I.F. or C.&F. unless otherwise agreed the buyer 
must make payment against tender of the required documents and the 
seller may not tender nor the buyer demand delivery of the goods in 
substitution for the documents. 


History: En. Sec. 2-320, Ch. 264, L. Overseas shipment, form of bill of lad- 
1963. ing required, sec. 87A-2-323. 
Payment by buyer, secs. 87A-2-321, 87A- 
Cross-References 9-512, 87A-2-513. 
Improper tender or delivery, cure by Risk of loss, see. 87A-2-509. 
seller, sec. 87A-2-508. Waiver of buyer’s objections by failure 


Inspection of goods by buyer, sees. 87A- to particularize, sec. 87A-2-605. 
2-321, 87A-2-512, 87A-2-513. 
Letters of credit, secs. 87A-5-101 to 87A- Collateral References 
5-117. Sales@>77 (2). 
77 C.J.S. Sales §§ 75, 217. 


87A-2-321. CO.1.F. or C.&F.—‘“‘net landed weights’—‘“payment on ar- 
rival’”—warranty of condition on arrival. Under a contract containing a 
term C.I.F. or C.&F. 

(1) Where the price is based on or is to be adjusted according to 
‘net landed weights,” “delivered weights,” “out turn” quantity or quality 
‘or the like, unless otherwise agreed the seller must reasonably estimate 
the price. The payment due on tender of the documents called for by the 
contract is the amount so estimated, but after final adjustment of the 
price a settlement must be made with commercial promptness. 

(2) An agreement described in subsection (1) or any warranty of 
quality or condition of the goods on arrival places upon the seller the 
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risk of ordinary deterioration, shrinkage and the like in transportation 
but has no effect on the place or time of identification to the contract for 
sale or delivery or on the passing of the risk of loss. 

(8) Unless otherwise agreed where the contract provides for payment 
on or after arrival of the goods the seller must before payment allow such 
preliminary inspection as is feasible; but if the goods are lost delivery of 
the documents and payment are due when the goods should have arrived. 

History: En. Sec. 2-321, Ch. 264, L. Collateral References 
1963. Sales@>168, 183, 201 (4). 


Cross-Reference td C.J.S. Sales §§ 190, 230, 286. 


“No arrival, no sale,” construction of What constitutes delivery of goods sold 
term, sec. 87A-2-324. under “C.LF.” contract. 10 ALR 701 and 
20 ALR 1236. 


87A-2-322. Delivery “ex-ship.” (1) Unless otherwise agreed a term 
for delivery of goods ‘“‘ex-ship” (which means from the carrying vessel) 
or in equivalent language is not restricted to a particular ship and requires 
delivery from a ship which has reached a place at the named port of 
destination where goods of the kind are usually discharged. 

(2) Under such a term unless otherwise agreed 


(a) the seller must discharge all liens arising out of the carriage and 
furnish the buyer with a direction which puts the carrier under a 
duty to deliver the goods; and 

(b) the risk of loss does not pass to the buyer until the goods leave 
the ship’s tackle or are otherwise properly unloaded. 

History: En. Sec. 2-322, Ch. 264, L. Collateral References 
1963. Sales€=77 (2), 201 (4). 
Grocemnefaranre 77 C.J.S. Sales §§ 75, 286. 


Delivery alongside vessel, sec. 87A-2- 
319 (2). 


87A-2-323. Form of bill of lading required in overseas shipment— 
“overseas.” (1) Where the contract contemplates overseas shipment 
and contains a term C.I.F. or C.&F. or F.O.B. vessel, the seller unless other- 
wise agreed must obtain a negotiable bill of lading stating that the goods 
have been loaded on board or, in the case of a term C.I.F. or C.&F., re- 
ceived for shipment. 

(2) Where in a case within subsection (1) a bill of lading has been 
issued in a set of parts, unless otherwise agreed if the documents are not 
to be sent from abroad the buyer may demand tender of the full set; 
otherwise only one part of the bill of lading need be tendered. Even if 
the agreement expressly requires a full set 


(a) due tender of a single part is acceptable within the provisions 
of this chapter on cure of improper delivery (subsection (1) of 
section 87A-2-508) ; and 

(b) even though the full set is demanded, if the documents are sent 
from abroad the person tendering an incomplete set may never- 
theless require payment upon furnishing an indemnity which the 
buyer in good faith deems adequate. 
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(3) A shipment by water or by air or a contract contemplating such 
shipment is “overseas” in so far as by usage of trade or agreement it is 
subject to the commercial, financing or shipping practices characteristic 
of international deep water commerce. 


History: En. Sec. 2-323, Ch. 264, L. Indemnities by banks presenting drafts 
1963. under letters of credit, sec. 87A-5-113. 

Cross-References Collateral References 

Improper tender or delivery, cure by SalesC-161, 162; Shipping@>106. 
seller, sec, 87A-2-508. 77 CJS. Sales §§ 156, 164; 80 CJS. 


Shipping § 111 et seq. 


87A-2-324. “No arrival, no sale’ term. Under a term “no arrival, 
no sale” or terms of like meaning, unless otherwise agreed, 


(a) the seller must properly ship conforming goods and if they arrive 
by any means he must tender them on arrival but he assumes no 
obligation that the goods will arrive unless he has caused the 
nonarrival; and 


(b) where without fault of the seller the goods are in part lost or 
have so deteriorated as no longer to conform to the contract or 
arrive after the contract time, the buyer may proceed as if there 
had been casualty to identified goods (section 87A-2-613). 


History: En. Sec. 2-324, Ch. 264, L. Insurable interest in goods, sec. 87A-2- 
1963. 501. 


Obligati £ d faith, sec. 87A-1-203. 
Cross-References igation of good faith, s 


Casualty to identified goods, sec. 87A-2- Collateral References 
613. Sales€=83, 197, 224. 
Identification of goods, secs. 87A-2-501, 77 C.J.S. Sales §§ 165, 259, 286. 
87A-2-613. 


87A-2-325. “Letter of credit’ term—‘“confirmed credit.” (1) Failure 
of the buyer seasonably to furnish an agreed letter of credit is a breach 
of the contract for sale. 


(2) The delivery to seller of a proper letter of credit suspends the 
buyer’s obligation to pay. If the letter of credit is dishonored, the seller 
may on seasonable notification to the buyer require payment directly from 
him. 

(3) Unless otherwise agreed the term “letter of credit” or “banker’s 
credit” in a contract for sale means an irrevocable credit issued by a 
financing agency of good repute and, where the shipment is overseas, of 
good international repute. The term “confirmed credit” means that the 
credit must also carry the direct obligation of such an agency which does 
business in the seller’s financial market. 


History: En. Sec. 2-325, Ch. 264, L. Payment by check conditional, sec. 87A- 


1963. 2-511 (3). 
Cross-References Collateral References 
Effect of instrument on obligation for Banks and Banking¢191; Sales¢=191. 
which it is given, sec. 87A-3-802. 9 C.J.S. Banks and Banking §174 et 
Good faith purchase of goods, sec, 87A-_ seq.; 77 C.J.S. Sales § 238. 
2-403. Re 
Letters of credit, secs. 87A-5-101 to 87A- Construction of provision for letter of 
5-117. credit in contract for sale. 38 ALR 608. 


115 


87 A-2-326 UNIFORM COMMERCIAL CODE 


87A-2-326. Sale on approval and sale or return—consignment sales 
and rights of creditors. (1) Unless otherwise agreed, if delivered goods 
may be returned by the buyer even though they conform to the contract, 
the transaction is 


(a) a “sale on approval” if the goods are delivered primarily for use, 
and 
(b) a “sale or return” if the goods are delivered primarily for resale. 


(2) Except as provided in subsection (8), goods held on approval 
are not subject to the claims of the buyer’s creditors until acceptance; 
goods held on sale or return are subject to such claims while in the 
buyer’s possession. 

(3) Where goods are delivered to a person for sale and such person 
maintains a place of business at which he deals in goods of the kind in- 
volved, under a name other than the name of the person making delivery, 
then with respect to claims of creditors of the person conducting the 
business the goods are deemed to be on sale or return. The provisions of 
this subsection are applicable even though an agreement purports to 
reserve title to the person making delivery until payment or resale or 
uses such words as “on consignment” or “on memorandum.” However, 
this subsection is not applicable if the person making delivery 


(a) complies with an applicable law providing for a consignor’s inter- 
est or the like to be evidenced by a sign, or. 

(b) establishes that the person conducting the business is generally 
known by his creditors to be substantially engaged in selling the 
goods of others, or 

(c) complies with the filing provisions of the Chapter on Secured 
Transactions (Chapter 9). 


(4) Any “or return” term of a contract for sale is to be treated as a 
separate contract for sale within the statute of frauds section of this 
chapter (section 87A-2-201) and as contradicting the sale aspect of the 
contract within the provisions of this chapter on parol or extrinsic evidence 
(section 87A-2-202). 


History: En. Sec. 2-326, Ch. 264, L. Statute of frauds, sec. 87A-2-201. 


1963. 
Collateral References 


Cross-References FactorsG>1 et seq.; Sales€>204-206, 222. 
Parol or extrinsic evidence, sec. 87A-2- 35 C.J.S. Factors §1 et seq.; 77 CJS. 
202. Sales § 268 et seq. 


Secured transactions, sales of accounts, 
contract rights and chattel paper, secs. 
87A-9-101 to 87A-9-507. 


87A-2-327. Special incidents of sale on approval and sale or return. 
(1) Under a sale on approval unless otherwise agreed 


(a) although the goods are identified to the contract the risk of loss 
and the title do not pass to the buyer until acceptance; and 

(b) use of the goods consistent with the purpose of trial is not accept- 
ance but failure seasonably to notify the seller of election to 
return the goods is acceptance, and if the goods conform to the 
contract acceptance of any part is acceptance of the whole; and 
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(c) after due notification of election to return, the return is at the 
seller’s risk and expense but a merchant buyer must follow any 


reasonable instructions. 


the option to return extends to the whole or any commercial unit 


of the goods while in substantially their original condition, but 


(2) Under a sale or return unless otherwise agreed 
(a) 

must be exercised seasonably ; and 
(b) the return is at the buyer’s risk and expense. 


History: En. Sec. 2-327, Ch. 264, L. 
1963. 


Cross-References 


Acceptance of goods, revocation in whole 
or in part, sec. 87A-2-608. 

Buyer’s acceptance of goods, effect, sec. 
87A-2-607. 

“Good faith” and “notice” defined, sec. 
87A-1-201. 

Improper delivery, buyer’s rights, sec. 
87A-2-601. 

Insurable interest in goods, sec. 87A-2- 
501. 


Merchant buyer’s duties as to rightfully 
rejected goods, sec. 87A-2-603. 
Reasonable time, sec. 87A-1-204. 


Collateral References 


Sales€-197, 204, 205. 
77 C.J.S. Sales § 268 et seq. 


Duty of consignee as to valuation of 
goods on reshipment to consignor. 16 ALR 
2d 866. 

Reasonableness or personal judgment of 
buyer as test where goods are sold subject 
to being satisfactory to the buyer. 86 ALR 
2d 200. 


87A-2-328. Sale by auction. (1) In a sale by auction if goods are 
put up in lots each lot is the subject of a separate sale. 

(2) A sale by auction is complete when the auctioneer so announces 
by the fall of the hammer or in other customary manner. Where a bid is 
made while the hammer is falling in acceptance of a prior bid the auctioneer 
may in his discretion reopen the bidding or declare the goods sold under 
the bid on which the hammer was falling. 

(3) Such a sale is with reserve unless the goods are in explicit terms 
put up without reserve. In an auction with reserve the auctioneer may 
withdraw the goods at any time until he announces completion of the sale. 
In an auction without reserve, after the auctioneer calls for bids on an 
article or lot, that article or lot cannot be withdrawn unless no bid is 
made within a reasonable time. In either case a bidder may retract his 
bid until the auctioneer’s announcement of completion of the sale, but a 
bidder’s retraction does not revive any previous bid. 

(4) If the auctioneer knowingly receives a bid on the seller’s behalf 
or the seller makes or procures such a bid, and notice has not been given 
that liberty for such bidding is reserved, the buyer may at his option 
avoid the sale or take the goods at the price of the last good faith bid 
prior to the completion of the sale. This subsection shall not apply to any 
bid at a forced sale. 

History: En. Sec. 2-328, Ch. 264, L. 
1963. 


Cross-References 


Auction sales, sees. 66-213 to 66-219. 
Firm offers, sec. 87A-2-205. 


Collateral References 


Auctions and Auctioneers©~7, 8. 
7 C.J.S. Auctions and Auctioneers §§ 7, 8. 


Title to goods, as between purchaser 
from, and one who entrusted them to auc- 
tioneer. 36 ALR 2d 1362. 

Withdrawal of property from auction 
sale. 37 ALR 2d 1049, 
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Part 4 
Title, Creditors and Good Faith Purchasers 


87A-2-401. Passing of title—reservation for security—limited applica- 
tion of this section. Each provision of this chapter with regard to the 
rights, obligations and remedies of the seller, the buyer, purchasers or 
other third parties applies irrespective of title to the goods except where 
the provision refers to such title. In so far as situations are not covered 
by the other provisions of this chapter and matters concerning title become 
material the following rules apply: 


(1) Title to goods cannot pass under a contract for sale prior to their 
identification to the contract (section 87A-2-501), and unless otherwise 
explicitly agreed the buyer acquires by their identification a special prop- 
erty as limited by this act. Any retention or reservation by the seller of 
the title (property) in goods shipped or delivered to the buyer is limited 
in effect to a reservation of a security interest. Subject to these provisions 
and to the provisions of the Chapter on Secured Transactions (Chapter 9), 
title to goods passes from the seller to the buyer in any manner and on 
any conditions explicitly agreed on by the parties. 


(2) Unless otherwise explicitly agreed title passes to the buyer at the 
time and place at which the seller completes his performance with reference 
to the physical delivery of the goods, despite any reservation of a security 
interest and even though a document of title is to be delivered at a differ- 
ent time or place; and in particular and despite any reservation of a se- 
curity interest by the bill of lading 


(a) if the contract requires or authorizes the seller to send the goods 
to the buyer but does not require him to deliver them at destina- 
tion, title passes to the buyer at the time and place of shipment; 
but 


(b) if the contract requires delivery at destination, title passes on 
tender there. 


(3) Unless otherwise explicitly agreed where delivery is to be made 
without moving the goods, 


(a) if the seller is to deliver a document of title, title passes at the 
time when and the place where he delivers such documents; or 

(b) if the goods are at the time of contracting already identified and 
no documents are to be delivered, title passes at the time and 
place of contracting. 


(4) <A rejection or other refusal by the buyer to receive or retain 
the goods, whether or not justified, or a justified revocation of acceptance 
revests title to the goods in the seller. Such revesting occurs by operation 
of law and is not a “sale.” 


History: En. Sec. 2-401, Ch. 264, L. Good faith purchase of goods, sec. 87A- 
1963. 2-403. 
Insolvency of seller, b 3s -Tightit 
Cross-References goods, sec. 87 A 9-502. me q 
Buyer’s right to specific performance or Insurable interest in goods, sec. 87A-2- 
replevin, sec. 87A-2-716. 501. 
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“Security interest” defined, see. 87A-1- 
201 (37). 

Seller’s creditors, 
goods, sec. 87A-2-402. 

Transactions excluded, see. 87A-2-102. 


rights against sold 


87 A-2-402 


Collateral References 


SalesG197 et seq. 
77 C.J.S. Sales § 245 et seq. 


Valuables secreted in articles sold. 4 
ALR 2d 318. 


DECISIONS UNDER FORMER LAW 


Agreement to Sell Cattle 


Evidence was insufficient to show that 
an agreement to sell certain cattle 
amounted to an actual sale, so as to make 
the vendee, who prior to delivery promised 
to retain a part of the purchase price and 
pay it to a creditor of the vendor, in- 
debted to such creditor on account there- 
of. Adlam v. McKnight, 32 M 349, 353, 
80 P 613. 


Automobile 


In an action, in claim and delivery, in- 
volving the ownership of a 1928 model of 
an automobile purchased but not at once 
delivered because not then in stock, de- 
fendant furnishing plaintiff a 1927 model 
until the arrival of the new one, and the 
new car upon its arrival having been 
pointed out to plaintiff as the one bought, 
but retained by defendant for show pur- 
poses for a short time, the latter’s conten- 
tion that plaintiff bought the 1927 car was 
not sustained by the evidence. Sutton v. 
Masterson, 86 M 530, 533, 284 P 264. 


Bank Credit 


Where a buyer, in anticipation of a sale, 
gave a note and mortgage to a bank on 
the chattels which were the subject matter 
of the transaction, the consideration being 
credit at the bank to the seller in the 
amount of the purchase price, and the 
bank failed to extend such credit, the sale 


87A-2-402. Rights of seller’s creditors against sold goods. 


was incomplete, title remained in the 
seller, and the note and mortgage were 
void, the latter constituting no obstacle 
to the enforcement of the lien of a subse- 
quent mortgage given by the owner. Loud 
v. Hanson, 53 M 445, 449, 164 P 544. 


Grand Larceny 


In a prosecution for grand larceny the 
information charged defendant, while act- 
ing as cashier of a bank, with having 
stolen a Liberty Bond, the property of one 
L. and purchased by him on the install- 
ment plan. The bond was one of a num- 
ber subscribed for by the bank to a re- 
serve bank and held in trust for the 
individual subscribers until full payment 
therefor was made by them. Title to the 
bond in question was in the bank, and did 
not pass to L., under former section 67- 
1703, until it was identified on delivery 
to L. upon final payment. At the time of 
the alleged offense, several months prior 
to delivery, L. was not the owner thereof. 
State v. Wallin, 60 M 332, 338, 199 P 285. 


Intention of Parties 


The actual passing of a title, as between 
the parties to a contract of sale of per- 
sonal property, depends upon the intention 
of the parties and the identification of the 
thing sold. Adlam v. McKnight, 32 M 349, 
353, 80 P 613. 


(1) Except 


as provided in subsections (2) and (3), rights of unsecured creditors of the 
seller with respect to goods which have been identified to a contract for 
sale are subject to the buyer’s rights to recover the goods under this chapter 
(sections 87A-2-502 and 87A-2-716). 

(2) <A ereditor of the seller may treat a sale or an identification of 
goods to a contract for sale as void if as against him a retention of pos- 
session by the seller is fraudulent under any rule of law of the state where 
the goods are situated, except that retention of possession in good faith 
and current course of trade by a merchant-seller for a commercially 
reasonable time after a sale or identification is not fraudulent. 


(3) Nothing in this chapter shall be deemed to impair the rights of 
creditors of the seller 
(a) under the provisions of the Chapter on Secured Transactions 
(Chapter 9); or 
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(b) where identification to the contract or delivery is made not in 
eurrent course of trade but in satisfaction of or as security for 
a pre-existing claim for money, security or the like and is made 
under circumstances which under any rule of law of the state 
where the goods are situated would apart from this chapter con- 
stitute the transaction a fraudulent transfer or voidable preference. 


History: En. Sec. 2-402, Ch. 264, L. 
1963. 


Collateral References 


Fraudulent Conveyances€132 (1), 139; 
SalesG230, 

37 C.J.S. Fraudulent Conveyances §§ 141, 
187; 77 C.J.S. Sales § 281. 


87A-2-403. Power to transfer—good faith purchase of goods—‘en- 
trusting.” (1) <A purchaser of goods acquires all title which his trans- 
feror had or had power to transfer except that a purchaser of a limited 
interest acquires rights only to the extent of the interest purchased. A 
person with voidable title has power to transfer a good title to a good 
faith purchaser for value. When goods have been delivered under a trans- 
action of purchase the purchaser has such power even though 


(a) 
(b) 


the transferor was deceived as to the identity of the purchaser, or 
the delivery was in exchange for a check which is later dis- 
honored, or 

(c) it was agreed that the transaction was to be a “cash sale,” or 
(d) the delivery was procured through fraud punishable as larcenous 
under the criminal law. 


(2) Any entrusting of possession of goods to a merchant who deals in 
goods of that kind gives him power to transfer all rights of the entruster 
to a buyer in ordinary course of business. 


(3) “Entrusting” includes any delivery and any acquiescence in re- 
tention of possession regardless of any condition expressed between the 
parties to the delivery or acquiescence and regardless of whether the pro- 
curement of the entrusting or the possessor’s disposition of the goods have 
been such as to be larcenous under the criminal law. 


(4) The rights of other purchasers of goods and of len creditors are 
governed by the Chapters on Secured Transactions (Chapter 9), Bulk 
Transfers (Chapter 6) and Documents of Title (Chapter 7). 


History: En. Sec. 2-403, Ch. 264, L. 
1963. 


contract rights and chattel paper, sees. 
87A-9-101 to 87A-9-507. 

Seller’s creditors, rights against sold 
goods, see. 87A-2-402. 

Supplementary general principles of law 
applicable, sec. 87A-1-103. 

Title under warehouse receipt, when de- 
feated, sec. 87A-7-205. 

Warehouse receipts, bills of lading and 


Cross-References 


Bulk transfers, secs. 87A-6-101 to 87A-6- 
a i 

“Buyer in ordinary course of business” 
defined, see. 87A-1-201 (9). 

“Merchant” defined, sec. 87A-2-104. 


“Person in the position of a seller” de- 
fined, sec. 87A-2-707. 

Protection of buyers of goods, see. 87A- 
9-307. 

“Purchase” defined, sec. 87A-1-201 (32). 

Rules of construction, sec. 87A-1-102. 

Secured transactions, sales of accounts, 


other documents of title, secs. 87A-7-101 to 
87A-7-603. 


Collateral References 

Estoppel@75; Sales©—234 et seq. 

31 C.J.S. Estoppel § 106; 77 C.J.S. Sales 
§ 288 et seq. 
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Part 5 
Performance 


87A-2-501. Insurable interest in goods—manner of identification of 
goods. (1) The buyer obtains a special property and an insurable inter- 
est in goods by identification of existing goods as goods to which the con- 
tract refers even though the goods so identified are noneonforming and 
he has an option to return or reject them. Such identification can be made 
at any time and in any manner explicitly agreed to by the parties. In the 
absence of explicit agreement identification occurs 


(a) when the contract is made if it is for the sale of goods already 
existing and identified; 

(b) if the contract is for the sale of future goods other than those 
described in paragraph (c), when goods are shipped, marked or 
otherwise designated by the seller as goods to which the contract 
refers ; 

(c) when the crops are planted or otherwise become growing crops or 
the young are conceived if the contract is for the sale of unborn 
young to be born within twelve months after contracting or for 
the sale of crops to be harvested within twelve months or the 
next normal harvest season after contracting whichever is longer. 


(2) The seller retains an insurable interest in goods so long as title 
to or any security interest in the goods remains in him and where the 
identification is by the seller alone he may until default or insolvency or 
notification to the buyer that the identification is final substitute other 
goods for those identified. 

(3) Nothing in this section impairs any insurable interest recognized 
under any other statute or rule of law. 


History: En. Sec. 2-501, Ch. 264, L. Risk of loss in absence of breach of con- 

1963. tract, sec. 87A-2-509. 
Seller’s creditors, rights against sold 

Cross-References goods, sec. 87A-2-402. 

Absence of specific place for delivery, Seller’s remedies in general, sec. 87A-2- 
sec. 87A-2-308. a 

Buyer’s right to goods on seller’s in- Tender of delivery by seller, sec. 87A-2- 
solvency, sec. 87A-2-502. 503. 

Contract for sale of goods to be severed 
from realty, sec. 87A-2-107. Collateral References 

Effect of breach on risk of loss, sec. 87A- Insuranee@-115 (6). 
2-510. 45 C.J.S. Insurance § 175 et seq. 


“Goods” defined, sec. 87A-2-105. 


87A-2-502. Buyer’s right to goods on seller’s insolvency. (1) Subject 
to subsection (2) and even though the goods have not been shipped a buyer 
who has paid a part or all of the price of goods in which he has a special 
property under the provisions of the immediately preceding section may 
on making and keeping good a tender of any unpaid portion of their 
price recover them from the seller if the seller becomes insolvent within 
ten days after receipt of the first installment on their price. 

(2) If the identification creating his special property has been made 
by the buyer he acquires the right to recover the goods only if they conform 
to the contract for sale. 
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History: En. Sec. 2-502, Ch. 264, L. Seller’s remedies on discovery of buyer’s 
1963. insolvency, sec. 87A-2-702. 
Cross-References Collateral References 


Insolvency proceedings, sec. 87A-1-201 Sales@230. 

22). 77 C.J.S. Sales § 281. 
Secured transactions, sales of accounts, 

contract rights and chattel paper, secs. 

87A-9-101 to 87A-9-507. 


87A-2-503. Manner of seller’s tender of delivery. (1) Tender of de- 
livery requires that the seller put and hold conforming goods at the buy- 
er’s disposition and give the buyer any notification reasonably necessary 
to enable him to take delivery. The manner, time and place for tender 
are determined by the agreement and this chapter, and in particular 


(a) tender must be at a reasonable hour, and if it is of goods they 
must be kept available for the period reasonably necessary to 
enable the buyer to take possession; but 

(b) unless otherwise agreed the buyer must furnish facilities reason- 
ably suited to the receipt of the goods. 


(2) Where the case is within the next section respecting shipment 
tender requires that the seller comply with its provisions. 

(3) Where the seller is required to deliver at a particular destina- 
tion tender requires that he comply with subsection (1) and also in any 
appropriate case tender documents as described in subsections (4) and (5) 
of this section. ) 

(4) Where goods are in the possession of a bailee and are to be deliv- 
ered without being moved 


(a) tender requires that the seller either tender a negotiable docu- 
ment of title covering such goods or procure acknowledgment 
by the bailee of the buyer’s right to possession of the goods; but 

(b) tender to the buyer of a nonnegotiable document of title or of a 
written direction to the bailee to deliver is sufficient tender unless 
the buyer seasonably objects, and receipt by the bailee of notifica- 
tion of the buyer’s rights fixes those rights as against the 
bailee and all third persons; but risk of loss of the goods and 
of any failure by the bailee to honor the nonnegotiable document — 
of title or to obey the direction remains on the seller until the 
buyer has had a reasonable time to present the document or direc- 
tion, and a refusal by the bailee to honor the document or to 
obey the direction defeats the tender. 


(5) Where the contract requires the seller to deliver documents 


(a) he must tender all such documents in correct form, except as pro- 
vided in this chapter with respect to bills of lading in a set (sub- 
section (2) of section 87A-2-328); and 

(b) tender through customary banking channels is sufficient and dis- 
honor of a draft accompanying the documents constitutes non- 
acceptance or rejection. 

History: En. Sec. 2-503, Ch. 264, L. Cross-References 


1963. Absence of specific time or place for 
delivery, secs. 87A-2-308, 87A-2-309. 
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Authority to ship under reservation, sec. 
87A-2-310. 

Buyer’s right to inspection of goods, sec. 
87A-2-513. 

Course of dealing and usage of trade, 
sec, 87A-1-205. 

Delivery in single or several lots, sec. 
87A-2-307. 

Delivery on condition, sec. 87A-2-507. 

General obligation of parties, sec. 87A- 
2-301, 

Installment contract, sec. 87A-2-612. 

Open time for payment or running of 
credit, sec. 87A-2-310. 

Options and co-operation respecting per- 
formance, sec. 87A-2-311. 

Output, requirements and exclusive deal- 


87 A-2-505 


Risk of loss in absence of breach, sec. 
87A-2-509. 

Seller’s tender of delivery, effect, sec. 
87A-2-507. 

Shipment by seller, see. 87A-2-504. 

Substituted performance, sec. 87A-2-614. 

Tender of payment by buyer, sec. 87A-2- 
511. 

Warehouse receipts, bills of lading and 
other documents of title, sees. 87A-7-101 
to 87A-7-603. 

Warranties, express or implied, 
87A-2-312 to 87A-2-318, 87A-2-321. 


secs. 


Collateral References 


SalesG153 et seq. 
77 C.J.S. Sales § 141 et seq. 


ings, sec. 87A-2-306. 


87A-2-504. Shipment by seller. Where the seller is required or author- 
ized to send the goods to the buyer and the contract does not require him 
to deliver them at a particular destination, then unless otherwise agreed 
he must 


(a) put the goods in the possession of such a carrier and make such 
a contract for their transportation as may be reasonable having 
regard to the nature of the goods and other circumstances of the 
case; and 

obtain and promptly deliver or tender in due form any document 
necessary to enable the buyer to obtain possession of the goods 
or otherwise required by the agreement or by usage of trade; and 
(ec) promptly notify the buyer of the shipment. 


(b) 


Failure to notify the buyer under paragraph (c) or to make a proper 
contract under paragraph (a) is a ground for rejection only if material 
delay or loss ensues. 

History: En. Sec. 2-504, Ch. 264, L. 
1963. 

Cross-References 


C.1.F. and C.&.F. terms, sec. 87A-2-320. 

F.O.B. and F.A.S. terms, sec. 87A-2-319. 

Improper delivery, buyer’s rights, sec. 
87A-2-601. 

Obligation of good faith, sec. 87A-1-203, 

Options and co-operation respecting per- 
formance, sec. 87A-2-311. 

Overseas shipment, form of bill of lading 
required, sec. 87A-2-323, to accept goods. 46 ALR 1120. 


87A-2-505. Seller’s shipment under reservation. (1) Where the seller 
has identified goods to the contract by or before shipment: 

(a) his procurement of a negotiable bill of lading to his own order 
or otherwise reserves in him a security interest in the goods. His 
procurement of the bill to the order of a financing agency or of 
the buyer indicates in addition only the seller’s expectation of 
transferring that interest to the person named. 

a nonnegotiable bill of lading to himself or his nominee reserves 
possession of the goods as security but except in a case of con- 
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Substituted performance, sec. 87A-2-614. 
Tender of delivery by seller, sec. 87A-2- 
503. 


Collateral References 


Sales€—83, 161. 
77 C.J.S. Sales § 165. 


Failure to ship by carrier designated by 
buyer as affecting passing of title. 31 
ALR 955. 

Misrouting as affecting duty of buyer 


(b) 


87A-2-506 UNIFORM COMMERCIAL CODE 
ditional delivery (subsection (2) of section 87A-2-507) a non- 
negotiable bill of lading naming the buyer as consignee reserves 


no security interest even though the seller retains possession of 
the bill of lading. 


(2) When shipment by the seller with reservation of a security interest 
is in violation of the contract for sale it constitutes an improper contract 
for transportation within the preceding section but impairs neither the 
rights given to the buyer by shipment and identification of the goods to 
the contract nor the seller’s powers as a holder of a negotiable document. 


History: En. Sec. 2-505, Ch. 264, L. 
1963. 


Cross-References 


Authority to ship under reservation, sec. 
87A-2-310. 

C.I.F. and C.&F. terms, sec. 87A-2-320 
(4). 

Delivery on condition, sec. 87A-2-507 (2). 

F.O.B. and F.A.S. terms, sec. 87A-2-319 
(4). 
Good faith purchase of goods, sec. 87A- 
2-403. 

Insurable interest in goods, sec. 87A-2- 
501, 


87A-2-506. Rights of financing agency. 


“Security interest” defined, sec. 87A-1- 
201 (87). 

Seller’s insolvency, 
goods, sec. 87A-2-502. 

Seller’s stoppage of delivery, sec. 87A-2- 
705. 

Shipment by seller, sec. 87A-2-504. 

Warehouse receipts, bills of lading and 
other documents of title, secs. 87A-7-101 
to 87A-7-603. 


Collateral References 


Carriers€54 et seq.; Sales@=300 et seq. 
13 C.J.S. Carriers § 128 et seq.; 78 C.J.S. 
Sales § 390 et seq. 


buyer’s right to 


(1) A financing ageney by 


paying or purchasing for value a draft which relates to a shipment of 
goods acquires to the extent of the payment or purchase and in addition 
to its own rights under the draft and any document of title securing 
it any rights of the shipper in the goods including the right to stop de- 
livery and the shipper’s right to have the draft honored by the buyer. 

(2) The right to reimbursement of a financing agency which has in 
good faith honored or purchased the draft under commitment to or author- 
ity from the buyer is not impaired by subsequent discovery of defects with 
reference to any relevant document which was apparently regular on its 


face. 


History: En. Sec. 2-506, Ch. 264, L. 
1963. 


Cross-References 


Bank deposits and collections, secs. 87A- 
4-101 to 87A-4-504. 

Collection of documentary drafts, secs. 
87A-4-501 to 87A-4-504. 

“Financing agency” defined, sec. 87A-2- 
104 (2). 

Insurable interest in goods, sec. 87A-2- 


Letters of credit, secs. 87A-5-101 to 87A- 
5-117. 

Seller’s insolvency, 
goods, see. 87A-2-502. 

Warehouse receipts, bills of lading and 
other documents of title, sees. 87A-7-101 to 
87A-7-603. 


Collateral References 


Sales€292, 309. 
78 C.J.S. Sales §§ 398, 496. 


buyer’s right to 


501. 


87A-2-507. Effect of seller’s tender—delivery on condition. (1) Tend- 
er of delivery is a condition to the buyer’s duty to accept the goods and, 
unless otherwise agreed, to his duty to pay for them. Tender entitles the 
seller to acceptance of the goods and to payment according to the contract. 

(2) Where payment is due and demanded on the delivery to the buyer 
of goods or documents of title, his right as against the seller to retain or 
dispose of them is conditional upon his making the payment due. 

History: En. Sec. 2-507, Ch. 264, L. 


1963. 
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Cross-References Passing of title, reservation for secu- 
Authority to ship under reservation, see, ity, sec. 87A-2-401. 

87A-2-310. Seller’s remedies on discovery of buy- 
Buyer’s remedies for nondelivery or ©¢!’S insolvency, sec. 87A-2-702. 

repudiation, sees. 87A-2-711 to 87A-2-713. Substituted performance, sec. 87A-2-614. 
“Contract” defined, sec. 87A-1-201 (11). Tender of payment by buyer, see. 87A-2- 
Good faith purchase of goods, sec. 87A- 2°11. 

2-403. 
Improper delivery, buyer’s rights, sec. TENE A AEE 


87A-2-601, Sales@>153. 


Manner of seller’s tender of delivery, 77 CJS. Sales § 141. 
see. 87A-2-503. 


87A-2-508. Cure by seller of improper tender or delivery—replacement. 
(1) Where any tender or delivery by the seller is rejected because non- 
eonforming and the time for performance has not yet expired, the seller 
may seasonably notify the buyer of his intention to cure and may then 
within the contract time make a conforming delivery. 

(2) Where the buyer rejects a nonconforming tender which the seller 
had reasonable grounds to believe would be acceptable with or without 
money allowance the seller may if he seasonably notifies the buyer have 
a further reasonable time to substitute a conforming tender. 


History: En. Sec. 2-508, Ch. 264, L. Unconscionable contract or clause, see. 
1963. 87A-2-302. 

Cross-References Collateral References 

Course of dealing and usage of trade, Sales©-153. 
see. 87A-1-205. 77 C.J.S. Sales § 141. 


Remedies for fraud, sec. 87A-2-721. 
Tender of payment by buyer, sec. 87A-2- 
511. 


87A-2-509. Risk of loss in the absence of breach. (1) Where the 
contract requires or authorizes the seller to ship the goods by carrier 


(a) if it does not require him to deliver them at a particular destina- 
tion, the risk of loss passes to the buyer when the goods are duly 
delivered to the carrier even though the shipment is under reserva- 
tion (section 87A-2-505) ; but 

(b) if it does require him to deliver them at a particular destination 
and the goods are there duly tendered while in the possession of 
the carrier, the risk of loss passes to the buyer when the goods 
are there duly so tendered as to enable the buyer to take delivery. 


(2) Where the goods are held by a bailee to be delivered without being 
moved, the risk of loss passes to the buyer 


(a) on his receipt of a negotiable document of title covering the 
goods; or 

(b) on acknowledgment by the bailee of the buyer’s right to posses- 
sion of the goods; or 

(c) after his receipt of a nonnegotiable document of title or other 
written direction to deliver, as provided in subsection (4)(b) of 
section 87A-2-503. 


(3) In any case not within subsection (1) or (2), the risk of loss 
passes to the buyer on his receipt of the goods if the seller is a merchant; 
otherwise the risk passes to the buyer on tender of delivery. 
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(4) The provisions of this section are subject to contrary agreement 
of the parties and to the provisions of this chapter on sale on approval 
(section 87A-2-327) and on effect of breach on risk of loss (section 


87A-2-510). 
History: En. Sec. 2-509, Ch. 264, L. Collateral References 
1963. Sales€197, 217, 224, 232. 


77 CJS. Sales §§ 286, 287. 


Delay in delivery placing goods at the 
risk of the party at fault. 38 ALR 2d 658, 

Upon whom loss from theft or the like 
falls, where seller turns over goods at 
buyer’s premises. 50 ALR 2d 330. 


Cross-References 


“Agreement” defined, sec. 87A-1-201 (3). 

Effect of breach on risk of loss, sec. 87A- 
2-510. 

Manner of seller’s tender of delivery, 
sec. 87A-2-503. 

“Merchant” defined, sec. 87A-2-104. 

Shipment by seller, sec. 87A-2-504. 


87A-2-510. Effect of breach on risk of loss. (1) Where a tender or 
delivery of goods so fails to conform to the contract as to give a right of 
rejection the risk of their loss remains on the seller until cure or 
acceptance. 

(2) Where the buyer rightfully revokes acceptance he may to the 
extent of any deficiency in his effective insurance coverage treat the risk 
of loss as having rested on the seller from the beginning. 

(8) Where the buyer as to conforming goods already identified to the 
contract for sale repudiates or is otherwise in breach before risk of their 
loss has passed to him, the seller may to the extent of any deficiency in 
his effective insurance coverage treat the risk of loss as resting on the 
buyer for a commercially reasonable time. 

History: En. Sec. 2-510, Ch. 264, L. Collateral References 


1963. Sales@-197, 217, 224, 232. 
Groasnevorend’ 77 C.J.S. Sales §§ 286, 287. 


Risk of loss in absence of breach, sec. 
87A-2-509. 

87A-2-511. Tender of payment by buyer—payment by check. (1) Un- 
less otherwise agreed tender of payment is a condition to the seller’s duty 
to tender and complete any delivery. 

(2) Tender of payment is sufficient when made by any means or in 
any manner current in the ordinary course of business unless the seller 
demands payment in legal tender and gives any extension of time reason- 
ably necessary to procure it. 

(3) Subject to the provisions of this act on the effect of an instrument 
on an obligation (section 87A-3-802), payment by check is conditional and 
is defeated as between the parties by dishonor of the check on due 


presentment. 
Delivery in single or several lots, sec. 


History: En. Sec. 2-511, Ch. 264, L. 
1963. 


Cross-References 


Buyer’s right to inspection of goods, sec. 
87A-2-518. 

Certification of a check, sec. 87A-3-411. 

C.F. and C.&.F. terms, sec. 87A-2-320. 

Commercial paper, secs. 87A-3-101 to 
87A-3-805. 

Delivery “ex-ship,” see. 87A-2-322. 


87A-2-307. 

Effect of instrument on obligation for 
which it is given, sec. 87A-3-802. 

Effect of letter of credit, see. 87A-2-325 
(2). 
F.O.B. and F.A.S. terms, sec. 87A-2-319. 

Manner of seller’s tender of delivery, 
sec. 87A-2-503. 

Open time for payment or running of 
credit, sec. 87A-2-310. 


126 


SALES 


Right to adequate assurance of perform- 
ance, sec. 87A-2-609. 

Seller’s remedies on discovery of buyer’s 
insolvency, sec. 87A-2-702. 

Shipment by seller, see. 87A-2-504. 

Substituted performance, sec. 87A-2-614. 

Tender of delivery by seller, effect, sec. 
87A-2-507. 


Collateral References 


Payment@=8 et seq.; Sales€—82, 183 et 
seq.; TenderG-13. 


87A-2-512. Payment by buyer before inspection. 


87A-2-513 


70 C.J.S. Payment § 13 et seq.; 77 C.J.S. 
Sales § 229 et seq.; 86 C.J.S. Tender § 21 
et seq. 


Right of purchaser in making tender to 
deduct from agreed purchase price amount 
of obligations which it is the vendor’s 
duty to satisfy. 173 ALR 1309. 

Place, in absence of written provision 
in sales contract, where cash considera- 
tion for goods purchased is payable. 49 
ALR 2d 1350. 


(1) Where the con- 


tract requires payment before inspection nonconformity of the goods does 
not excuse the buyer from so making payment unless 


(a) 
(b) 


the nonconformity appears without inspection; or 
despite tender of the required documents the circumstances would 


justify injunction against honor under the provisions of this 


act (section 87A-5-114). 


(2) Payment pursuant to subsection (1) does not constitute an accept- 
ance of goods or impair the buyer’s right to inspect or any of his remedies. 


History: En. Sec. 2-512, Ch. 264, L. 
1963. 
Cross-References 


Buyer’s right to inspection of goods, sec. 
87A-2-513. 


Performance or acceptance under reser- 
vation of rights, sec. 87A-1-207. 


Collateral References 


Sales€=168 (2), 195, 288 (2). 
77 C.J.S. Sales §§ 189, 218, 231. 


Letters of credit, sees. 87A-5-101 to 87A- 
5-117, 


87A-2-513. Buyer’s right to inspection of goods. (1) Unless other- 
wise agreed and subject to subsection (8), where goods are tendered or 
delivered or identified to the contract for sale, the buyer has a right before 
payment or acceptance to inspect them at any reasonable place and time 
and in any reasonable manner. When the seller is required or authorized 
to send the goods to the buyer, the inspection may be after their arrival. 

(2) Expenses of inspection must be borne by the buyer but may be re- 
covered from the seller if the goods do not conform and are rejected. 

(3) Unless otherwise agreed and subject to the provisions of this 
chapter on C.I.F. contracts (subsection (3) of section 87A-2-321), the 
buyer is not entitled to inspect the goods before payment of the price 
when the contract provides 


(a) for delivery “C.O.D.” or on other like terms; or 

(b) for payment against documents of title, except where such pay- 
ment is due only after the goods are to become available for 
inspection. 


(4) A place or method of inspection fixed by the parties is presumed 
to be exclusive but unless otherwise expressly agreed it does not postpone 
identification or shift the place for delivery or for passing the risk of 
loss. If compliance becomes impossible, inspection shall be as provided 
in this section unless the place or method fixed was clearly intended as 
an indispensable condition failure of which avoids the contract. 
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History: En. Sec. 2-513, Ch. 264, L. 
1963. 


Cross-References 


Acceptance of goods, secs. 87A-2-606 to 
87A-2-608. 

Buyer’s ineidental and 
damages, sec. 87A-2-715. 

Exclusion or modification of warranties, 
sec. 87A-2-316. 

Insurable interest in goods, sec. 87A-2- 
501. 

Payment on or after arrival, sec. 87A-2- 
321 (3). 

Reasonable time, sec. 87A-1-204. 

Seller’s insolvency, buyer’s 
goods, sec. 87A-2-502. 


consequential 


right to 
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Shipment under reservation, sec. 87A-2- 
310. 


Collateral References 


Sales¢-168. 
77 C.J.S. Sales § 189 et seq. 


Buyer’s right to inspect at destination 
where goods are delivered to carrier. 27 
ALR 524, 

Effect of opportunity to inspect on ques- 
tion of implied warranty. 52 ALR 1543. 

Time within which buyer must make in- 
spection, trial, or test to determine wheth- 
er goods are of requisite quality. 52 ALR 
2d 900. 


87A-2-514. When documents deliverable on acceptance—when on pay- 


ment. 


Unless otherwise agreed documents against which a draft is drawn 


are to be delivered to the drawee on acceptance of the draft if it is pay- 
able more than three days after presentment; otherwise, only on payment. 


History: En. Sec. 2-514, Ch. 264, L. 
1963. 


Cross-References 


Acceptance of goods, effect, see. 87A-2- 
607. 

Buyer’s right to inspection of goods, sec. 
87A-2-513. 

Collection of documentary drafts, re- 
sponsibility of presenting bank for docu- 
ments and goods, sec. 87A-4-503. 

Delivery on condition, sec. 87A-2-507 (2). 


87A-2-515. Preserving evidence of goods in dispute. 


Letters of credit, honor or rejection, sec. 
87A-5-112. 

Payment by buyer before inspection, 
see. 87A-2-512. 

Seller’s insolvency, 
goods, sec. 87A-2-502. 

Seller’s shipment under reservation, sec. 
87A-2-505. 


buyer’s right to 


Collateral References 


Sales€>146, 191, 202 (6). 
77 C.J.S. Sales §§ 127, 238, 267. 


In furtherance 


of the adjustment of any claim or dispute 


(a) 


either party on reasonable notification to the other and for the 


purpose of ascertaining the facts and preserving evidence has 
the right to inspect, test and sample the goods including such of 
them as may be in the possession or control of the other; and 


(b) 


the parties may agree to a third-party inspection or survey to 


determine the conformity or condition of the goods and may 
agree that the findings shall be binding upon them in any sub- 
sequent litigation or adjustment. 


History: En. Sec. 2-515, Ch. 264, L. 
1963. 


Cross-References 


Buyer’s remedies, sec. 87A-2-711 (2). 

Buyer’s right to inspection of goods, 
sec. 87A-2-513 (3). 

Letters of credit, sees. 87A-5-101 to 87A- 
5-117. 

Performance or acceptance under reser- 
vation of rights, sec. 87A-1-207. 


Prima facie evidence by third-party 
documents, sec. 87A-1-202. 
Resale of goods by seller, sec. 87A-2-706. 


Collateral References 


Contracts€=283 et seq.; Sales€72 (5), 
85 (3), 168, 188. 

17 C.J.S. Contracts § 496 et seq.; 77 
C.J.S. Sales § 191 et seq. 
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Part 6 
Breach, Repudiation and Excuse 


87A-2-601. Buyer’s rights on improper delivery. Subject to the pro- 
visions of this chapter on breach in installment contracts (section 87A- 
2-612) and unless otherwise agreed under the sections on contractual limi- 
tations of remedy (sections 87A-2-718 and 87A-2-719), if the goods or the 
tender of delivery fail in any respect to conform to the contract, the buyer 
may 


(a) reject the whole; or 
(b) accept the whole; or 
(ec) accept any commercial unit or units and reject the rest. 


History: En. Sec. 2-601, Ch. 264, L. Manner and effect of rightful rejection, 
1963. sec. 87A-2-602. 
Cross-References Collateral References 
Contractual modification or limitation of Sales€-164, 177, 180, 250, 427. 
remedy, sec. 87A-2-719. 77 C.J.S. Sales §§ 168, 218, 304; 78 C.J.S. 
Installment contract, sec. 87A-2-612. Sales § 520. 


Liquidation or limitation of damages, 
sec. 87A-2-718. 


87A-2-602. Manner and effect of rightful rejection. (1) Rejection of 
goods must be within a reasonable time after their delivery or tender. It is 
ineffective unless the buyer seasonably notifies the seller. 


(2) Subject to the provisions of the two following sections on rejected 
goods (sections 87A-2-603 and 87A-2-604), 


(a) after rejection any exercise of ownership by the buyer with respect 
to any commercial unit is wrongful as against the seller; and 

(b) if the buyer has before rejection taken physical possession of 
goods in which he does not have a security interest under the 
provisions of this chapter (subsection (3) of section 87A-2-711), 
he is under a duty after rejection to hold them with reasonable 
eare at the seller’s disposition for a time sufficient to permit the 
seller to remove them; but 

(ec) the buyer has no further obligations with regard to goods right- 
fully rejected. 


(3) The seller’s rights with respect to goods wrongfully rejected are 
governed by the provisions of this chapter on seller’s remedies in general 
(section 87A-2-703). 


History: En. Sec. 2-602, Ch. 264, L. Reasonable time, see. 87A-1-204. 


1963. Seller’s remedies in general, sec. 87A-2- 
Cross-References ae 
Buyer’s right to inspection of goods, Collateral References 
see, 87A-2-513. Sales@177, 178 (2), 287. 
Improper delivery, buyer’s rights, sec. 77 C.J.S. Sales §§ 220, 224, 342. 
87A-2-601. es : 
Merchant buyer’s duties as to rightfully Seller x right to retain down payment 
rejected goods, sec. 87A-2-603. on buyer’s unjustified refusal to accept 
Notice or notification, see. 87A-1-201. goods, 11 ALR 2d 701. 
Payment by buyer before inspection, sec. 
87A-2-512. 
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87A-2-603. Merchant buyer’s duties as to rightfully rejected goods. 
(1) Subject to any security interest in the buyer (subsection (8) of sec- 
tion 87A-2-711), when the seller has no agent or place of business at the 
market of rejection a merchant buyer is under a duty after rejection of 
goods in his possession or control to follow any reasonable instructions 
received from the seller with respect to the goods and in the absence of 
such instructions to make reasonable efforts to sell them for the seller’s 
account if they are perishable or threaten to decline in value speedily. 
Instructions are not reasonable if on demand indemnity for expenses is 
not forthcoming. 

(2) When the buyer sells goods under subsection (1), he is entitled 
to reimbursement from the seller or out of the proceeds for reasonable 
expenses of caring for and selling them, and if the expenses include no 
selling commission then to such commission as is usual in the trade or if 
there is none to a reasonable sum not exceeding ten per cent on the gross 
proceeds. 

(3) In complying with this section the buyer is held only to good 
faith and good faith conduct hereunder is neither acceptance nor conver- 
sion nor the basis of an action for damages. 


History: En. Sec. 2-603, Ch. 264, L. Remedies liberally administered, sec. 
1963. 87A-1-106. 


Resale by seller, sec. 87A-2-706. 
Cross-References 


Collection of documentary drafts, re- Collateral References 
sponsibility of presenting bank for docu- Sales€=287,. 
ments and goods, sec. 87A-4-503. 77 C.J.S. Sales § 342, 
Letters of credit, honor or rejection, see. 
87A-5-112. 


87A-2-604. Buyer’s options as to salvage of rightfully rejected goods. 
Subject to the provisions of the immediately preceding section on perish- 
ables if the seller gives no instructions within a reasonable time after 
notification of rejection the buyer may store the rejected goods for the 
seller’s account or reship them to him or resell them for the seller’s account 
with reimbursement as provided in the preceding section. Such action 
is not acceptance or conversion. 


History: En. Sec. 2-604, Ch. 264, L. Resale by seller, sec. 87A-2-706. 


1963. 
Collateral References 


Cross-References Sales¢287. 


Manner and effect of rightful rejection, 77 C.J.S. Sales § 342. 
sec. 87A-2-602. 

Merchant buyer’s duties as to rightfully 
rejected goods, see. 87A-2-603, 


87A-2-605. Waiver of buyer’s objections by failure to particularize. (1) 
The buyer’s failure to state in connection with rejection a particular defect 
which is ascertainable by reasonable inspection precludes him from rely- 
ing on the unstated defect to justify rejection or to establish breach 

(a) where the seller could have cured it if stated seasonably; or 

(b) between merchants when the seller has after rejection made a 
request in writing for a full and final written statement of all 
defects on which the buyer proposes to rely. 
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(2) Payment against documents made without reservation of rights 
precludes recovery of the payment for defects apparent on the face of 


the documents. 

History: En. Sec. 2-605, Ch. 264, L. 
1963. 

Cross-References 


Acceptance of goods, effect, secs. 87A-2- 
606, 87A-2-607. 

Cure by seller of improper tender or 
delivery, sec. 87A-2-508. 


87A-2-606. What constitutes acceptance of goods. (1) 


of goods occurs when the buyer 


(a) 


Payment by buyer before inspection, 
sec. 87A-2-512, 


Collateral References 


Sales€285, 288 (4), (5). 
77 C.J.S. Sales § 346. 


Acceptance 


after a reasonable opportunity to inspect the goods signifies to the 


seller that the goods are conforming or that he will take or retain 
them in spite of their noneonformity; or 


(b) 


fails to make an effective rejection (subsection (1) of section 


87A-2-602), but such acceptance does not occur until the buyer 
has had a reasonable opportunity to inspect them; or 

(ec) does any act inconsistent with the seller’s ownership; but if such 
act is wrongful as against the seller it is an acceptance only if 


ratified by him. 


(2) Acceptance of a part of any commercial unit is acceptance of that 


entire unit. 


History: En. Sec. 2-606, Ch. 264, L. 
1963. 


Cross-References 


Effect of acceptance, sec. 87A-2-607. 

Passing of title, reservation for secu- 
rity, sec. 87A-2-401. 

Remedies for breach of contract, secs. 
87A-2-701 to 87A-2-725. 

Revocation of acceptance in whole or in 
part, sec. 87A-2-608. 

Rightfully rejected goods, rights and 
duties of buyer, secs. 87A-2-601 to 87A-2- 
604. 

Risk of loss, effect of breach of contract, 
sec. 87A-2-510. 


Risk of loss in absence of breach of con- 
tract, sec. 87A-2-509, 


Collateral References 


Sales@178. 
77 C.J.S. Sales § 222 et seq. 


Contractual provision making accept- 
ance conditional on approval by, or satis- 
faction of, third person. 46 ALR 864. 

Buyer’s acceptance of delayed install- 
ment of goods as waiver of similar de- 
fault as to later installments. 32 ALR 2d 
1128. 


87A-2-607. Effect of acceptance—notice of breach—burden of estab- 


lishing breach after acceptance—notice of claim or litigation to person 
answerable over. (1) The buyer must pay at the contract rate for any 
goods accepted. 

(2) Acceptance of goods by the buyer precludes rejection of the goods 
accepted and if made with knowledge of a nonconformity cannot be re- 
voked because of it unless the acceptance was on the reasonable assumption 
that the nonconformity would be seasonably cured but acceptance does 
not of itself impair any other remedy provided by this chapter for non- 
conformity. 

(3) Where a tender has been accepted 

(a) the buyer must within a reasonable time after he discovers or 

should have discovered any breach notify the seller of breach or 
be barred from any remedy; and 
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(b) if the claim is one for infringement or the like (subsection (3) 
of section 87A-2-812) and the buyer is sued as a result of such a 
breach he must so notify the seller within a reasonable time after 
he receives notice of the litigation or be barred from any remedy 
over for liability established by the litigation. 


(4) The burden is on the buyer to establish any breach with respect 
to the goods accepted. 

(5) Where the buyer is sued for breach of a warranty or other obliga- 
tion for which his seller is answerable over 


(a) he may give his seller written notice of the litigation. If the 
notice states that the seller may come in and defend and that if 
the seller does not do so he will be bound in any action against 
him by his buyer by any determination of fact common to the 
two litigations, then unless the seller after seasonable receipt 
of the notice does come in and defend he is so bound. 

if the claim is one for infringement or the like (subsection (3) 
of section 87A-2-312) the original seller may demand in writing 
that his buyer turn over to him control of the litigation including 
settlement or else be barred from any remedy over and if he also 
agrees to bear all expense and to satisfy any adverse judgment, 
then unless the buyer after seasonable receipt of the demand 


(b) 


does turn over control the buyer is so barred. 


(6) The provisions of subsections (3), (4) and (5) apply to any 
obligation of a buyer to hold the seller harmless against infringement or 
the like (subsection (3) of section 87A-2-312). 


History: En. Sec. 2-607, Ch. 264, L. 
1963. 


Cross-References 


Commercial paper, notice to third party, 
sec. 87A-3-803. 

Deduction of damages from the price, 
sec. 87A-2-717. 

Notice and notification, see. 87A-1-201. 

Performance or acceptance under reser- 
vation of rights, see. 87A-1-207. 

Reasonable time, sec. 87A-1-204. 

Revocation of acceptance in whole or in 
part, sec. 87A-2-608. 

Third-party beneficiaries of warranties, 
sec. 87A-2-318. 

Waiver of buyer’s objections by failure 
to particularize, sec. 87A-2-605. 

Warranty against infringement, sec. 
87A-2-312. 


Collateral References 

Indemnity@10, 13 (4); Sales€150 (1), 
179, 285, 288 (2), 427. 

42 C.J.S. Indemnity §§ 15, 26; 77 CJS. 


Sales §§ 132, 218, 225, 339, 346; 78 C.J.S. 
Sales § 520. 


Acceptance after agreed time of deliv- 
ery aS waiver of damages on account of 
seller’s delay. 80 ALR 322. 

Buyer’s acceptance of part of goods as 
affecting right to damages for failure to 
complete delivery. 169 ALR 595, 

Seller’s waiver of sales contract pro- 
vision limiting time within which buyer 
may object to or return goods or article 
for defects or failure to comply with war- 
ranty or representations. 24 ALR 2d 717. 

Purchaser’s use or attempted use of 
articles known to be defective as affecting 
damages recoverable for breach of war- 
ranty. 33 ALR 2d 511. 

Use of article by buyer as waiver of 
right to rescind for fraud, breach of war- 
ranty, or failure of goods to comply with 
contract. 41 ALR 2d 1173. 

Form and substance of notice which 
buyer of goods must give in order to re- 
cover damages for seller’s breach of war- 
ranty. 53 ALR 2d 270. 


DECISIONS UNDER FORMER LAW 


Delivery of Personalty to Purchaser 

Where a contract of purchase of per- 
sonalty has been fully executed by its 
delivery to the purchaser and his receipt 


or acceptance of it, he cannot rescind it. 
Rickards v. Aultman & Taylor Mach. Co., 
64 M 394, 399, 210 P 82. 
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87A-2-608. Revocation of acceptance in whole or in part. (1) The 
buyer may revoke his acceptance of a lot or commercial unit whose non- 
conformity substantially impairs its value to him if he has accepted it 


(a) on the reasonable assumption that its nonconformity would be 
cured and it has not been seasonably cured; or 

(b) without discovery of such nonconformity if his acceptance was 
reasonably induced either by the difficulty of discovery before 
acceptance or by the seller’s assurances. 


(2) Revocation of acceptance must occur within a reasonable time 
after the buyer discovers or should have discovered the ground for it and 
before any substantial change in condition of the goods which is not 
caused by their own defects. It is not effective until the buyer notifies 
the seller of it. 

(3) A buyer who so revokes has the same rights and duties with 
regard to the goods involved as if he had rejected them. 

History: En. Sec. 2-608, Ch. 264, L. Rightful rejection, manner and effect, 
1963. see. 87A-2-602. 


Waiver of buyer’s objections by failure 


Cross-References to particularize, sec. 87A-2-605, 


Effect of acceptance, sec. 87A-2-607. 


Improper delivery, buyer’s rights, sec. Collateral References 

87A-2-601. Sales€—179, 427. 
Proof of market price, sec. 87A-2-723. 77 C.J.S. Sales § 225; 78 C.J.S. Sales 
Reasonable time, see. 87A-1-204. § 520. 


87A-2-609. Right to adequate assurance of performance. (1) A con- 
tract for sale imposes an obligation on each party that the other’s expecta- 
tion of receiving due performance will not be impaired. When reasonable 
grounds for insecurity arise with respect to the performance of either 
party the other may in writing demand adequate assurance of due per- 
formance and until he receives such assurance may if commercially reason- 
able suspend any performance for which he has not already received the 
agreed return. 

(2) Between merchants the reasonableness of grounds for insecurity 
and the adequacy of any assurance offered shall be determined according 
to commercial standards. 

(3) Acceptance of any improper delivery or payment does not preju- 
dice the aggrieved party’s right to demand adequate assurance of future 
performance. 

(4) After receipt of a justified demand failure to provide within a 
reasonable time not exceeding thirty days such assurance of due perform- 
ance as is adequate under the circumstances of the particular case is a 
repudiation of the contract. 


History: En. Sec. 2-609, Ch. 264, L. Retraction of anticipatory repudiation, 
1963. sec. 87A-2-611. 
Secured transactions, sales of accounts, 
Cross-References contract rights and chattel paper, secs. 
Commercial paper, secs. 87A-3-101 to 87A-9-101 to 87A-9-507, 
87A-3-805. 
Obligation of good faith, sec. 87A-1-2038. Collateral References 
Option to accelerate at will, sec. 87A-1- Sales€190, 288%. 
208. 77 C.J.S. Sales §§ 241, 337. 


133 


87A-2-610 UNIFORM COMMERCIAL CODE 


87A-2-610. Anticipatory repudiation. When either party repudiates 
the contract with respect to a performance not yet due the loss of which 
will substantially impair the value of the contract to the other, the 
aggrieved party may 


(a) for a commercially reasonable time await performance by the 
repudiating party; or 
(b) resort to any remedy for breach (section 87A-2-703 or section 
87A-2-711), even though he has notified the repudiating party that 
he would await the latter’s performance and has urged retrac- 
tion; and 
(ec) in either case suspend his own performance or proceed in accord- 
ance with the provisions of this chapter on the seller’s right to 
identify goods to the contract notwithstanding breach or to 
salvage unfinished goods (section 87A-2-704). 
History: En. Sec. 2-610, Ch. 264, L. Collateral References 
1963. Sales€=84, 98, 116, 370, 405. 
rans Before - 77 OSS. Sales §§ 79, 98-100; 78 C.J.S. 


Sales §§ 464, 520. 
Installment contract, sec. 87A-2-612. 
Obligation of good faith, see. 87A-1-203. 
Right to adequate assurance of per- 
formance, sec. 87A-2-609. 


87A-2-611. Retraction of anticipatory repudiation. (1) Until the re- 
pudiating party’s next performance is due he ean retract his repudiation 
unless the aggrieved party has since the repudiation canceled or materially 
changed his position or otherwise indicated that he considers the repudia- 
tion final. 

(2) Retraction may be by any method which clearly indicates to the 
aggrieved party that the repudiating party intends to perform, but must 
include any assurance justifiably demanded under the provisions of this 
chapter (section 87A-2-609). 

(3) Retraction reinstates the repudiating party’s rights under the 
contract with due excuse and allowance to the aggrieved party for any 
delay occasioned by the repudiation. 

History: En. Sec. 2-611, Ch. 264, L. Collateral References 
1963. Sales€=84, 107, 127. 
Geoseiiatarance 77 C.J.S. Sales §§ 79, 111 et seq. 


Right to adequate assurance of perform- 
ance, sec. 87A-2-609, 


87A-2-612. “Installment contract”’—breach. (1) An “installment con- 
tract” is one which requires or authorizes the delivery of goods in separate 
lots to be separately accepted, even though the contract contains a clause 
“each delivery is a separate contract” or its equivalent. 

(2) The buyer may reject any installment which is nonconforming if 
the nonconformity substantially impairs the value of that installment and 
cannot be cured or if the nonconformity is a defect in the required docu- 
ments; but if the nonconformity does not fall within subsection (3) and 
the seller gives adequate assurance of its cure the buyer must accept that 
installment. 
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(3) Whenever nonconformity or default with respect to one or more 
installments substantially impairs the value of the whole contract there 
is a breach of the whole. But the aggrieved party reinstates the contract 
if he accepts a nonconforming installment without seasonably notifying 
of cancellation or if he brings an action with respect only to past install- 
ments or demands performance as to future installments. 


History: En. Sec. 2-612, Ch. 264, L. Collateral References 
1963. SalesC62, 163. 
Gross-References 77 C.J.S. Sales §§ 77, 167. 
Anticipatory repudiation, sec. 87A-2-610, Right, upon buyer’s default in payment 
Course of performance or practical con- of installment due, to recover amount not 
struction, sec. 87A-2-208. due, in absence of acceleration clause. 
Delivery in single or several lots, see. 57 ALR 825. 
87A-2-307. Buyer’s acceptance of part of goods as 
Effect of acceptance, sec. 87A-2-607. affecting right to damages for failure to 


Obligation of good faith, sec. 87A-1-203. complete delivery. 169 ALR 595. 
Right to adequate assurance of perform- 
ance, sec. 87A-2-609. 


87A-2-613. Casualty to identified goods. Where the contract requires 
for its performance goods identified when the contract is made, and the 
goods suffer casualty without fault of either party before the risk of loss 
passes to the buyer, or in a proper case under a “no arrival, no sale” term 
(section 87A-2-324) then 


(a) if the loss is total the contract is avoided; and 

(b) if the loss is partial or the goods have so deteriorated as no longer 
to conform to the contract the buyer may nevertheless demand in- 
spection and at his option either treat the contract as avoided 
or accept the goods with due allowance from the contract price 
for the deterioration or the deficiency in quantity but without 
further right against the seller. 


History: En. Sec. 2-613, Ch. 264, L. Collateral References 


1963. Sales€=11, 96, 119, 197, 224, 232. 


Cross-Reference 77 C.J.S. Sales §§ 14, 98, 286, 287. 


“No arrival, no sale” term, effect, sec. 
87A-2-324, 


87A-2-614. Substituted performance. (1) Where without fault of 
either party the agreed berthing, loading, or unloading facilities fail or 
an agreed type of carrier becomes unavailable or the agreed manner of 
delivery otherwise becomes commercially impracticable but a commer- 
cially reasonable substitute is available, such substitute performance 
must be tendered and accepted. 

(2) If the agreed means or manner of payments fails because of do- 
mestic or foreign governmental regulation, the seller may withhold or stop 
delivery unless the buyer provides a means or manner of payment which 
is commercially a substantial equivalent. If delivery has already been 
taken, payment by the means or in the manner provided by the regulation 
discharges the buyer’s obligation unless the regulation is discriminatory, 
oppressive or predatory. 

History: En. Sec. 2-614, Ch. 264, L. 
1963. 


135 


87A-2-615 UNIFORM COMMERCIAL CODE 


Collateral References 


SalesC—83, 190. 
77 C.J.S. Sales §§ 165, 237. 


Cross-Reference 


Letters of credit, secs. 87A-5-101 to 87A- 
5-117. 


87A-2-615. Excuse by failure of presupposed conditions. Except so 
far as a seller may have assumed a greater obligation and subject to the 
preceding section on substituted performance: 


(a) Delay in delivery or nondelivery in whole or in part by a seller 
who complies with paragraphs (b) and (c) is not a breach of 
his duty under a contract for sale if performance as agreed has 
been made impracticable by the occurrence of a contingency the 
nonocecurrence of which was a basic assumption on which the 
eontract was made or by compliance in good faith with any 
applicable foreign or domestic governmental regulation or order 
whether or not it later proves to be invalid. 

(b) Where the causes mentioned in paragraph (a) affect only a part 
of the seller’s capacity to perform, he must allocate production 
and deliveries among his customers but may at his option include 
regular customers not then under contract as well as his own 
requirements for further manufacture. He may so allocate in any 
manner which is fair and reasonable. 

(c) The seller must notify the buyer seasonably that there will be 
delay or nondelivery and, when allocation is required under para- 
graph (b), of the estimated quota thus made available for the 
buyer. 


History: En. Sec. 2-615, Ch. 264, L. 
1963. 


Cross-References 


Casualty to identified goods, see. 87A-2- 
613. 

Notice and notification, sec. 87A-1-201. 

Obligation of good faith, sec. 87A-1-203. 

Output, requirements and exclusive deal- 
ings, sec. 87A-2-306. 

Procedure on notice claiming excuse, 


Right to adequate assurance of perform- 
anee, sec, 87A-2-609. 

Rules of construction, 
agreement, sec, 87A-1-102. 

Substituted performance, see. 87A-2-614, 

Uneonscionable contract or clause, sec. 
87A-2-302. 


variation by 


Collateral References 


Sales@—85 (2), 172. 
77 C.J.S. Sales § 206. 


sec. 87A-2-616. 


87A-2-616. Procedure on notice claiming excuse. (1) Where the 
buyer receives notification of a material or indefinite delay or an alloca- 
tion justified under the preceding section he may by written notification 
to the seller as to any delivery concerned, and where the prospective de- 
ficiency substantially impairs the value of the whole contract under the 
provisions of this chapter relating to breach of installment contracts 
(section 87A-2-612), then also as to the whole, 


(a) terminate and thereby discharge any unexecuted portion of the 
contract; or 

(b) modify the contract by agreeing to take his available quota in 
substitution. 


(2) If after receipt of such notification from the seller the buyer fails 
so to modify the contract within a reasonable time not exceeding thirty 
days the contract lapses with respect to any deliveries affected. 
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(3) The provisions of this section may not be negated by agreement 
except in so far as the seller has assumed a greater obligation under the 
preceding section. 


History: En. Sec. 2-616, Ch. 264, L. Modification, rescission and waiver, sec. 
1963. 87A-2-209. 
Cross-References Collateral References 
Exeuse by failure of presupposed con- Sales€—89, 116 et seq. 
ditions, see. 87A-2-615. 77 C.J.S. Sales §§ 83, 100. 
Part 7 
Remedies 


87A-2-701. Remedies for breach of collateral contracts not impaired. 
Remedies for breach of any obligation or promise collateral or ancillary 
to a contract for sale are not impaired by the provisions of this chapter. 


History: En. Sec. 2-701, Ch. 264, L. Collateral References 
1963. Sales€369, 409, 425. 
77 CJS. Sales § 349; 78 C.J.S. Sales 
§§ 462, 520. 


87A-2-702. Seller’s remedies on discovery of buyer’s insolvency. (1) 
Where the seller discovers the buyer to be insolvent he may refuse de- 
livery except for cash including payment for all goods theretofore 
delivered under the contract, and stop delivery under this chapter (section 
87 A-2-705). 

(2) Where the seller discovers that the buyer has received goods on 
eredit while insolvent he may reclaim the goods upon demand made within 
ten days after the receipt, but if misrepresentation of solvency has been 
made to the particular seller in writing within three months before de- 
livery the ten day limitation does not apply. Except as provided in this 
subsection the seller may not base a right to reclaim goods on the buyer’s 
fraudulent or innocent misrepresentation of solvency or of intent to pay. 

(3) The seller’s right to reclaim under subsection (2) is subject to 
the rights of a buyer in ordinary course or other good faith purchaser or 
lien creditor under this chapter (section 87A-2-403). Successful reclama- 
tion of goods excludes all other remedies with respect to them. 


History: En. Sec. 2-702, Ch. 264, L. Seller’s stoppage of delivery, see. 87A-2- 
1963. 705. 

Cross-References Collateral References 

Buyer’s right to goods on seller’s in- Sales€—289 et seq. 
solvency, sec. 87A-2-502. 78 C.J.S. Sales § 403 et seq. 


Passing of title, reservation for secu- 
rity, sec. 87A-2-401. 


87A-2-703. Seller’s remedies in general. Where the buyer wrongfully 
rejects or revokes acceptance of goods or fails to make a payment due on 
or before delivery or repudiates with respect to a part or the whole, then 
with respect to any goods directly affected and, if the breach is of the 
whole contract (section 87A-2-612), then also with respect to the whole 
undelivered balance, the aggrieved seller may 


(a) withhold delivery of such goods; 
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(b) stop delivery by any bailee as hereafter provided (section 87A-2- 
705) ; 

(ce) proceed under the next section respecting goods still unidentified 

to the contract; 

resell and recover damages as hereafter provided (section 87A-2- 

706) ; 

(e) recover damages for nonacceptance (section 87A-2-708) or in a 
proper case the price (section 87A-2-709) ; 

(f) cancel. 


(d) 


History: En. Sec. 2-703, Ch. 264, L. 
1963. 


Cross-References 
Installment contract, breach, sec. 87A-2- 
2. 


Letter of credit, failure to furnish, sec. 


Collateral References 


Sales€—289 et seq. 
78 C.J.S. Sales § 387 et seq. 


Seller’s right to retain down payment 
on buyer’s unjustified refusal to aecept 
goods. 11 ALR 2d 701. 


87A-2-325. 
Remedies 
87A-1-106. 
87A-2-704. Seller’s right to identify goods to the contract notwith- 
standing breach or to salvage unfinished goods. (1) An aggrieved seller 
under the preceding section may 


liberally administered, sec. 


(a) identify to the contract conforming goods not already identified 
if at the time he learned of the breach they are in his possession 
or control; 

(b) treat as the subject of resale goods which have demonstrably 
been intended for the particular contract even though those goods 
are unfinished. 


(2) Where the goods are unfinished an aggrieved seller may in the 
exercise of reasonable commercial judgment for the purposes of avoiding 
loss and of effective realization either complete the manufacture and 
wholly identify the goods to the contract or cease manufacture and resell 
for scrap or salvage value or proceed in any other reasonable manner. 

History: En. Sec. 2-704, Ch. 264, L. Collateral References 
1963. Sales€=332 et seq. 
Groasceterancas 78 C.J.S. Sales § 426 et seq. 


Resale of goods by seller, sec. 87A-2-706. 
Seller’s remedies in general, sec. 87A-2- 
703. 


87A-2-705. Seller’s stoppage of delivery in transit or otherwise. (1) 
The seller may stop delivery of goods in the possession of a carrier or 
other bailee when he discovers the buyer to be insolvent (section 87A-2-702) 
and may stop delivery of carload, truckload, planeload or larger shipments 
of express or freight when the buyer repudiates or fails to make a pay- 
ment due before delivery or if for any other reason the seller has a right 
to withhold or reclaim the goods. 

(2) As against such buyer the seller may stop delivery until 


(a) receipt of the goods by the buyer; or 
(b) acknowledgment to the buyer by any bailee of the goods except 
a carrier that the bailee holds the goods for the buyer; or 
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(ec) such acknowledgment to the buyer by a carrier by reshipment or 
as warehouseman; or 


(d) negotiation to the buyer of any negotiable document of title 
covering the goods. 

(3) (a) To stop delivery the seller must so notify as to enable the 
bailee by reasonable diligence to prevent delivery of the goods. 

(b) After such notification the bailee must hold and deliver the goods 


according to the directions of the seller but the seller is liable 
to the bailee for any ensuing charges or damages. 
(c) If a negotiable document of title has been issued for goods the 
bailee is not obliged to obey a notification to stop until surrender 
of the document. 
A earrier who has issued a nonnegotiable bill of lading is not 
obliged to obey a notification to stop received from a person other 
than the consignor. 


(d) 


History: En. Sec. 2-705, Ch. 264, L. 
1963. 


Cross-References 
Discovery of buyer’s insolvency, sell- 


Seller’s remedies in general, sec. 87A-2- 
703. 

Warehouse receipts, bills of lading and 
other documents of title, sees. 87A-7-101 
to 87A-7-603. 


er’s remedies, sec. 87A-2-702. 

Manner of seller’s tender of delivery, 
sec. 87A-2-503. 

Receipt of goods by buyer, sec. 87A-2- 
03 


Collateral References 


Sales€—289 et seq. 
78 C.J.S. Sales § 403 et seq. 


When right of stoppage in transitu 
terminates. 7 ALR 1374. 


Right to adequate assurance of perform- 
ance, sec. 87A-2-609. 


87A-2-706. Seller’s resale including contract for resale. (1) Under 
the conditions stated in section 87A-2-703 on seller’s remedies, the seller 
may resell the goods concerned or the undelivered balance thereof. Where 
the resale is made in good faith and in a commercially reasonable manner 
the seller may recover the difference between the resale price and the 
contract price together with any incidental damages allowed under the 
provisions of this chapter (section 87A-2-710), but less expenses saved in 
consequence of the buyer’s breach. 

(2) Except as otherwise provided in subsection (3) or unless other- 
wise agreed resale may be at public or private sale including sale by way 
of one or more contracts to sell or of identification to an existing contract 
of the seller. Sale may be as a unit or in parcels and at any time and 
place and on any terms but every aspect of the sale including the method, 
manner, time, place and terms must be commercially reasonable. The resale 
must be reasonably identified as referring to the broken contract, but it 
is not necessary that the goods be in existence or that any or all of them 
have been identified to the contract before the breach. 

(3) Where the resale is at private sale the seller must give the buyer 
reasonable notification of his intention to resell. 

(4) Where the resale is at public sale 


(a) only identified goods can be sold except where there is a recog- 
nized market for a public sale of futures in goods of the kind; and 
it must be made at a usual place or market for public sale if one 
is reasonably available and except in the case of goods which are 
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perishable or threaten to decline in value speedily the seller must 
give the buyer reasonable notice of the time and place of the 
resale; and 

(c) if the goods are not to be within the view of those attending the 
sale the notification of sale must state the place where the goods 
are located and provide for their reasonable inspection by pro- 
spective bidders; and 


(d) the seller may buy. 


(5) A purchaser who buys in good faith at a resale takes the goods 
free of any rights of the original buyer even though the seller fails to 
comply with one or more of the requirements of this section. 

(6) The seller is not accountable to the buyer for any profit made on 
any resale. A person in the position of a seller (section 87A-2-707) or a 
buyer who has rightfully rejected or justifiably revoked acceptance must 
account for any excess over the amount of his security interest, as here- 
inafter defined (subsection (3) of section 87A-2-711). 


History: En. Sec. 2-706, Ch. 264, L. Sale by auction, sec. 87A-2-328. 
1963. Seller’s incidental damages, sec. 87A-2- 


710. 
Cross-References 


Seller’s remedies in general, see. 87A-2- 

Anticipatory repudiation, see. 87A-2-610. 

Buyer’s security interest in rejected 
goods, sec. 87A-2-711 (3). 

Discovery of buyer’s insolvency, seller’s 
remedies, sec. 87A-2-702. 

“Good faith” defined, see. 
(193: 

Nonacceptance or repudiation by buyer, 
seller’s damages, see. 87A-2-708. 

Notice and notification, see. 87A-1-201. 

Passing of title, sec. 87A-2-401. 

Person in the position of a seller, sec. 
87A-2-707. 


87A-2-707. 


87A-1-201 


703. 


Collateral References 


Sales€—299, 332 et seq. 
78 C.J.S. Sales §§ 411, 426 et seq. 


Seller’s right to recover for expenses of 
caring for personal property prior to its 
resale. 29 ALR 61. 

Resale of property as affecting measure 
of seller’s damages under executory con- 
tract. 44 ALR 296 and 119 ALR 1141. 


“Person in the position of a seller.” (1) A “person in the 


position of a seller’ includes as against a principal an agent who has 
paid or become responsible for the price of goods on behalf of his prin- 
cipal or anyone who otherwise holds a security interest or other right in 
goods similar to that of a seller. . 

(2) A person in the position of a seller may as provided in this 
chapter withhold or stop delivery (section 87A-2-705) and resell (section 
87A-2-706) and recover incidental damages (section 87A-2-710). 


History: En. Sec. 2-707, Ch. 264, L. Rights of financing agency, see. 87A-2- 
1963. 506. 

Cross-References Collateral References 

Letters of credit, sees. 87A-5-101 to 87A- Sales¢300. 


5-117. 78 C.J.S. Sales § 393. 


87A-2-708. Seller’s damages for nonacceptance or repudiation. (1) 
Subject to subsection (2) and to the provisions of this chapter with re- 
spect to proof of market price (section 87A-2-723), the measure of dam- 
ages for nonacceptance or repudiation by the buyer is the difference be- 
tween the market price at the time and place for tender and the unpaid 
contract price together with any incidental damages provided in this 
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chapter (section 87A-2-710), but less expenses saved in consequence of 
the buyer’s breach. 

(2) If the measure of damages provided in subsection (1) is inade- 
quate to put the seller in as good a position as performance would have 
done then the measure of damages is the profit (including reasonable 
overhead) which the seller would have made from full performance by the 
buyer, together with any incidental damages provided in this chapter 
(section 87A-2-710), due allowance for costs reasonably incurred and due 


eredit for payments or proceeds of resale. 


History: En. Sec. 2-708, Ch. 264, L. 
1963. 


Cross-References 


Action for the price, sec. 87A-2-709, 

Admissibility of market quotations, sec. 
87A-2-724, 

Delivery terms, effect, secs. 87A-2-319 to 
87A-2-324. 

Manner of seller’s tender of delivery, 
sec. 87A-2-503. 

Proof of market price, time and place, 
sec. 87A-2-723. 

Seller’s incidental damages, sec. 87A-2- 
710. 


Collateral References 


Sales€=370, 384. 
78 C.J.S. Sales § 477 et seq. 


Fraud of buyer in ordering more than 
his business requires as entitling one sell- 
ing to extent of buyer’s requirements to 
maintain action for damages. 7 ALR 498 
and 26 ALR 2d 1099. 

Damages as affected by anticipatory 
breach of contract by buyer. 34 ALR 114. 

Unjustified refusal of buyer to accept 
goods as affecting recovery of down pay- 
ment. 11 ALR 2d 701. 

Measure of damages for buyer’s breach 
of contract to purchase article from dealer 
or manufacturer’s agent. 24 ALR 2d 1008. 

Right of action for breach of contract 
which expressly leaves open for future 
agreement or negotiation the terms of 
payment for property. 68 ALR 2d 1229. 


DECISIONS UNDER FORMER LAW 


Breach of Agreement to Purchase Cor- 
porate Stock 


Where, after the breach of an agreement 
to purchase certain shares of stock from 
plaintiff brokers, under the terms of which 
defendants were bound to receive and pay 
for the same within a stipulated number of 
days, at which time title should pass, 
plaintiffs sold the stock in open market 
at the best available price, the measure of 
damages was the difference between the 
price fixed in the contract and the value of 
the shares to the seller. Welch v. Nichols, 
41 M 435, 441, 110 P 89. See Raiche v. 
Morrison, 47 M 127, 132, 130 P 1074. 


Buyer’s Offer to Perform Rejected 

An offer to perform having been wrong- 
fully rejected by plaintiff, defendant could 
rightfully set up a counterclaim for the 


87A-2-709. Action for the price. 


difference between the contract price and 
the value of the barley to him, together 
with the excess of expenses, properly in- 
curred in carrying it to market, over those 
which would have been ineurred if plain- 
tiff had accepted it, without alleging that 
he had elected to avail himself of either 
option given him under former section 
17-311. Lehrkind v, McDonnell, 51 M 343, 
350, 153 P 1012. 


Reduction of Damages 


Where defendants broke a contract to 
purchase all of plaintiff’s milk at whole- 
sale for a specified price per gallon for 
five years, plaintiff was not thereafter re- 
quired to change the character of his 
business, and sell his milk at retail, in 
order to reduce his damages. Brazell v. 
Cohn, 32 M 556, 567, 81 P 339. 


(1) When the buyer fails to pay 


the price as it becomes due the seller may recover, together with any 
incidental damages under the next section, the price 


(a) 


of goods accepted or of conforming goods lost or damaged within 


a commercially reasonable time after risk of their loss has passed 


to the buyer; and 
(b) 


of goods identified to the contract if the seller is unable after 
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reasonable effort to resell them at a reasonable price or the cir- 
cumstances reasonably indicate that such effort will be unavailing. 


(2) Where the seller sues for the price he must hold for the buyer 
any goods which have been identified to the contract and are still in his 
control except that if resale becomes possible he may resell them at any 
time prior to the collection of the judgment. The net proceeds of any such 
resale must be credited to the buyer and payment of the judgment entitles 
him to any goods not resold. | 

(8) After the buyer has wrongfully rejected or revoked acceptance of 
the goods or has failed to make a payment due or has repudiated (section 
87A-2-610), a seller who is held not entitled to the price under this section 
shall nevertheless be awarded damages for nonacceptance under the pre- 
ceding section. 

History: En. Sec. 2-709, Ch. 264, L. 
1963. 

Cross-References 

Insurable interest in goods, sec. 87A-2- 


Collateral References 


Sales€—340 et seq. 
78 C.J.S. Sales § 436 et seq. 


Repudiation of contract by buyer as 


501. 

Nonacceptance or repudiation by buyer, 
seller’s damages, sec. 87A-2-708. 

Remedies liberally administered, sec. 
87A-1-106. 

Risk of loss, secs. 87A-2-509, 87A-2-510. 

Seller’s right to identify goods to the 
contract notwithstanding breach, see. 87A- 
2-704. 


affecting seller’s right to ship goods and 
bring action to recover purchase price. 
27 ALR 1231. 

Right to recover installments not due 
upon buyer’s default in payment of in- 
stallment due, in absence of acceleration 
clause. 57 ALR 825. 

Presumptions and burden of proof as to 
market price or value of goods in action 


by seller against buyer who refuses to 
accept goods. 130 ALR 1336. 


87A-2-710. Seller’s incidental damages. Incidental damages to an ag- 
grieved seller include any commercially reasonable charges, expenses or 
commissions incurred in stopping delivery, in the transportation, care and 
eustody of goods after the buyer’s breach, in connection with return or 
resale of the goods or otherwise resulting from the breach. 


History: En. Sec. 2-710, Ch. 264, L. Collateral References 
1963. Sales€=370, 384, 391 (1). 


78 C.J.S. Sales § 477 et seq. 

87A-2-711. Buyer’s remedies in general—buyer’s security interest in 
rejected goods. (1) Where the seller fails to make delivery or repudiates 
or the buyer rightfully rejects or justifiably revokes acceptance then with 
respect to any goods involved, and with respect to the whole if the breach 
goes to the whole contract (section 87A-2-612), the buyer may cancel and 
whether or not he has done so may in addition to recovering so much of 
the price as has been paid 

(a) “cover” and have damages under the next section as to all the 
goods affected whether or not they have been identified to the 
contract; or 
recover damages for nondelivery as provided in this chapter 
(section 87A-2-718). 
(2) Where the seller fails to deliver or repudiates the buyer may also 


(a) if the goods have been identified recover them as provided in this 
chapter (section 87A-2-502); or 


142 


(b) 


SALES 87A-2-712 

(b) im a proper case obtain specific performance or recover the goods 
as provided in this chapter (section 87A-2-716). 

(3) On rightful rejection or justifiable revocation of acceptance a 


buyer has a security interest in goods in his possession or control for any 
payments made on their price and any expenses reasonably incurred in 
their inspection, receipt, transportation, care and custody and may hold 
such goods and resell them in like manner as an aggrieved seller (section 
87A-2-706). 


History: En. Sec. 2-711, Ch. 264, L. 
1963. 


Cross-References 


Buyer’s damages for breach in regard to 
accepted goods, sec. 87A-2-714. 

Buyer’s rights on improper delivery, sec. 
87A-2-601. 

Cure by seller of improper tender or 
delivery, sec. 87A-2-508. 

Installment contract, see. 87A-2-612. 

Remedies liberally administered, sec. 
87A-1-106. 

Resale by seller, sec. 87A-2-706. 


87A-2-712. 


“Cover’—buyer’s procurement of substitute goods. 


Revocation of acceptance in whole or in 
part, sec. 87A-2-608. 


Collateral References 


Sales€113, 390 et seq. 
77 C.J.S. Sales § 94; 78 C.J.S. Sales § 486 
et seq. 


Right of action for breach of contract 
which expressly leaves open for future 
agreement or negotiation the terms of 
payment for the property. 68 ALR 2d 
1229. 


(1) 


After a breach within the preceding section the buyer may “cover” by 
making in good faith and without unreasonable delay any reasonable 
purchase of or contract to purchase goods in substitution for those due 
from the seller. 

(2) The buyer may recover from the seller as damages the difference 
between the cost of cover and the contract price together with any inci- 
dental or consequential damages as hereinafter defined (section 87A-2-715), 


but less expenses saved in consequence of the seller’s breach. 
(3) Failure of the buyer to effect cover within this section does not bar 


him from any other remedy. 


History: En. Sec. 2-712, Ch. 264, L. 
1963. 


Cross-References 


Buyer’s damages for nondelivery or re- 
pudiation, see. 87A-2-713. 

Buyer’s incidental and consequential 
damages, sec. 87A-2-715. 

Buyer’s right to specific performance or 
replevin, sec. 87A-2-716. 


Obligation of good faith, see. 87A-1-203. 
Reasonable time, see. 87A-1-204. 
Resale by seller, sec. 87A-2-706. 


Collateral References 


Sales€—418 (7). 
78 C.J.S. Sales § 548. 


DECISIONS UNDER FORMER LAW 


Cost of Altering Property 


Where, under instructions based on sec- 
tion 17-306 and former section 17-602, the 
jury was told that the plaintiff could 
recover the difference between the price 
agreed to be paid and the price plaintiff 
would be required to pay for similar prop- 
erty, the jury could not properly award an 
amount based on the projected costs of 
making some other property similar. Or- 
ford v. Topp, 136 M 227, 346 P 2d 566, 569. 


Price of Other Property 


Under former sections 17-308 and 17-602, 
evidence that the market price of the hay 
purchased by plaintiff, at time and place 
of delivery, was in excess of the contract 
price was sufficient to entitle it to substan- 
tial damages for defendant’s failure to de- 
liver it, even though plaintiff’s evidence 
did not show that it suffered actual dam- 
ages by having to go into the open market 
and purchase hay to fill its own contracts 
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set at the difference between the price he 
agreed to pay and the price he was re- 
quired to pay on the market for equivalent 
property. Orford v. Topp, 186 M 227, 346 
P 2d 566, 568. 


or supply its own need. Sturm & Drake v. 
Roberts Elevator Co., 60 M 239, 198 P 545. 

Former section 17-602 and section 17-306 
were to be applied together in an appro- 
priate case and, thus, where bad faith was 
shown, the aggrieved buyer’s damages were 


87A-2-713. Buyer’s damages for nondelivery or repudiation. (1) Sub- 
ject to the provisions of this chapter with respect to proof of market 
price (section 87A-2-723), the measure of damages for nondelivery or 
repudiation by the seller is the difference between the market price at the 
time when the buyer learned of the breach and the contract price together 
with any incidental and consequential damages provided in this chapter 
(section 87A-2-715), but less expenses saved in consequence of the seller’s 


breach. 


(2) Market price is to be determined as of the place for tender or, 
in cases of rejection after arrival or revocation of acceptance, as of the 


place of arrival. 


History: En. Sec. 2-713, Ch. 264, L. 
1963. 


Cross-References 

Buyer’s procurement of substitute goods, 
sec. 87A-2-712. 

Buyer’s right to specific performance or 
replevin, sec. 87A-2-716. 

Proof of market price, time and place, 
sec. 87A-2-723. 

Remedies liberally administered, sec. 
87A-1-106. 


Collateral References 


Sales@—418. 
78 C.J.S. Sales § 540 et seq. 


Loss of, or damage to, crops as element 


of damages for breach of contract of sale 
of agricultural machinery or fertilizer. 
69 ALR 748. 

Inability of a seller of a commodity 
manufactured or produced by a third per- 
son to obtain the same from the latter as a 
defense to an action by the buyer for 
breach of contract. 80 ALR 1177. 

Recovery for expenses caused by delay 
in delivery where article was for special 
use. 17 ALR 2d 111. 

Preparatory expenses for installation as 
recoverable by buyer. 17 ALR 2d 1342. 

Necessity that buyer, relying on market 
price as measure of damages for seller’s 
breach of sales contract, show that goods 
in question were available for market at 
the price shown. 20 ALR 2d 819. 


DECISIONS UNDER FORMER LAW 


Down Payment Recoverable 


Where no down payment is made on a 
contract for the purchase of personal prop- 
erty, but its market value has risen be- 
tween the time fixed for and the date of 
delivery, the injured party may, in case 
of breach of contract by the seller, re- 
cover the difference between the contract 
price and the market price; where a down 
payment is made, it is recoverable in 
addition to such difference. Evankovich v. 
Howard Pierce, Ine., 91 M 344, 353, 8 P 
2d 653. 


Market Price Exceeding Contract Price 


Under former sections 6082, 8674, R. C. 
M. 1921, evidence that the market price 
of hay purchased by plaintiff, at time and 
place of delivery, was in excess of the 
contract price was sufficient to entitle it 
to substantial damages for defendant’s 
failure to deliver it, even though plain- 
tiff’s evidence did not show that it suf- 
fered actual damage by having to go into 
the open market and purchase hay to 
fill its own contracts or supply its own 
needs. Sturm & Drake v. Roberts Ele- 
vator Co., 60 M 239, 241, 198 P 545. 


87A-2-714. Buyer’s damages for breach in regard to accepted goods. 


(1) Where the buyer has accepted goods and given notification (sub- 
section (3) of section 87A-2-607) he may recover as damages for any non- 
eonformity of tender the loss resulting in the ordinary course of events 
from the seller’s breach as determined in any manner which is reasonable. 
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(2) The measure of damages for breach of warranty is the difference 
at the time and place of acceptance between the value of the goods ac- 
cepted and the value they would have had if they had been as warranted, 
unless special circumstances show proximate damages of a different amount. 


(3) 


In a proper case any incidental and consequential damages under 


the next section may also be recovered. 


History: En. Sec. 2-714, Ch. 264, L. 
1963. 


Cross-References 


Burden of establishing breach after ac- 
ceptance, sec. 87A-2-607. 

Buyer’s damages for nondelivery or re- 
pudiation, sec, 87A-2-713. 

Buyer’s incidental and consequential 
damages, sec. 87A-2-715, 

Buyer’s remedies in general, sec. 87A-2- 
eae 

Deduction of damages from the price, 
sec. 87A-2-717. 

Goods or conduct “conforming” to con- 
tract, sec. 87A-2-106 (2). 

Revocation of acceptance in whole or in 
part, see. 87A-2-608. 


Collateral References 


Sales@—418, 427. 
78 C.J.S. Sales §§ 520, 540 et seq. 


Right of dealer against his vendor in 
case of breach of warranty as to article. 
22 ALR 133 and 64 ALR 883. 

Time within which buyer of goods must 
give notice in order to recover damages 
for seller’s breach of express warranty. 
41 ALR 812. 


87A-2-715. Buyer’s incidental and consequential damages. 


Use of article by buyer as waiver of 
right to rescind for fraud, breach of war- 
ranty, or failure of goods to comply with 
contract. 77 ALR 1165 and 41 ALR 2d 
1173. 

Buyer’s return of subject of sale and 
acceptance of return of or credit for the 
purchase price as affecting right to recover 
special damages for breach of warranty. 
157 ALR 1077. 

Barred claim of breach of warranty as 
subject of setoff, counterclaim, or cross 
action. 1 ALR 2d 671, 684. 

Measure of damages in action for breach 
of warranty of title to personal property 
as the value of the property or the price 
plus interest. 13 ALR 2d 1372. 

Purchaser’s use or attempted use of 
articles known to be defective as affecting 
damages recoverable for breach of war- 
ranty. 33 ALR 2d 511. 

Measure in elements of recovery of buy- 
er rescinding sale of domestic animal for 
seller’s breach of warranty. 35 ALR 2d 
1278. 

Form and substanee of notice which 
buyer of goods must give in order to re- 
cover damages for seller’s breach of war- 
ranty. 53 ALR 2d 270. 


(1) Inei- 


dental damages resulting from the seller’s breach include expenses reason- 
ably incurred in inspection, receipt, transportation and care and custody 
of goods rightfully rejected, any commercially reasonable charges, expenses 
or commissions in connection with effecting cover and any other reasonable 


expense incident to the delay or other breach. 


(2) 
(a) 


Consequential damages resulting from the seller’s breach include 


any loss resulting from general or particular requirements and 


needs of which the seller at the time of contracting had reason 
to know and which could not reasonably be prevented by cover or 


otherwise; and 


(b) 


breach of warranty. 


History: En. Sec. 2-715, Ch. 264, L. 
1963. 


Cross-References 


Contractual modification or limitation of 
remedy, sec. 87A-2-719. 

Exeuse by failure of presupposed con- 
ditions, sec. 87A-2-615. 

Obligation of good faith, sec. 87A-1-203. 


injury to person or property proximately resulting from any 


Remedies liberally administered, sec. 
87A-1-106. 
Revocation of acceptance in whole or in 


part, sec. 87A-2-608. 


Collateral References 


Sales€=391 (1), 418, 427. 
78 C.J.S. Sales §§ 491, 520, 540 et seq. 
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Loss of anticipated profits as damages. 
32 ALR 120. 

Damages for breach of warranty of title 
as value, or price plus interest. 13 ALR 
2d 1372. 
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Preparatory expenses as recoverable in 
action for defects in seed. 17 ALR 2d 
1344, 


DECISIONS UNDER FORMER LAW 


Negligence in Continuing Feed 


Where some sheep died after feeding 
first day, whether plaintiff was negligent 
in continuing feed second day was for the 
jury. Seaton Ranch Co. v. Montana Vege- 
table Oil & Feed Co., 123 M 396, 217 P 
2d 549, 555. 


Warranty of Quality—Measure of Dam- 
ages for Breach 


Former section 17-313, relating to breach 
of warranty of quality of personal prop- 
erty, was not the basis for the measure of 
damages when the action arose because 
plaintiff’s sheep died after eating feed sold 
by the defendant. Rather, former section 
17-314 applied wherein plaintiff could col- 
lect damages resulting from “putting of 
the thing sold to the use for which it was 
sold.” Seaton Ranch Co. v. Montana 
Vegetable Oil & Feed Co., 126 M 415, 252 
P 1040, 1045. 


Warranty of Quality for Special Purpose 
—Measure of Damages for Breach 


Where the defense in an action for the 
price of a stove is framed so as to give 
defendant the benefit of former section 
17-314, relating to breach of warranty for 
special purpose, it was misleading to in- 
struct the jury on the measure of dam- 
ages under the former section 17-313 for 
the breach of warranty of the quality of 


the article sold. Lander v. Sheehan, 32 
M 25, 33, 79 P 406. 

The detriment caused by the breach of 
warranty as to the fitness of the truck for 
particular purposes entitles the plaintiff 
to recover expenditures made in good faith 
in attempting to use it. Butte Floral Co. 
v. Reed, 65 M 138, 154, 211 P 325. 

Former section 17-314, relating to breach 
of warranty of quality for special purpose, 
provided the measure of damages where 
plaintiff’s sheep died after eating feed 
sold by defendant. The proper measure of 
damages was not simply reimbursement of 
the price but rather it was for all dam- 
ages that were foreseen, or could easily 
have been foreseen, as likely to result from 
the putting of the thing sold to the use 
for which it was sold. Seaton Ranch Co. 
v. Montana Vegetable Oil & Feed Co., 126 
M 415, 252 P 2d 1040, 1045. 


Warranty of Title—Measure of Damages 
for Breach 


The measure of damages for breach of 
warranty of title to a brick building sold 
as personal property and situated on land 
owned by a third person is that set forth 
in former sections 17-312 and 17-602, in- 
cluding the element of cost of removal, if 
removal was necessary. Lewis v. Lambros, 
65 M 366, 369, 211 P 212. 


87A-2-716. Buyer’s right to specific performance or recovery of goods. 


(1) Specific performance may be decreed where the goods are unique or 
in other proper circumstances. 

(2) The decree for specific performance may include such terms and 
conditions as to payment of the price, damages, or other relief as the 
court may deem just. 

(3) The buyer has a right to maintain an action for the recovery of 
goods identified to the contract if after reasonable effort he is unable to 
effect cover for such goods or the circumstances reasonably indicate that 
such effort will be unavailing or if the goods have been shipped under 
reservation and satisfaction of the security interest in them has been made 
or tendered. 

History: En. Sec. 2-716, Ch. 264, L. 
1963. 

Cross-References 

Action for the price, sec. 87A-2-709. 


Warehouse receipts, bills of lading and 
other documents of title, secs. 87A-7-101 
to 87A-7-603. 


Collateral References 


Buyer’s right to goods on seller’s in- 
solvency, sec. 87A-2-502. 


Sales€399 et seq.; Specific Perform- 
ance@—69. 
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78 C.J.S. Sales §514; 81 C.J.S. Specific Specific performance, or injunction 
Performance § 65. against breach, of contract for sale of 
tangible personal property. 152 ALR 4. 
87A-2-717. Deduction of damages from the price. The buyer on noti- 
fying the seller of his intention to do so may deduct all or any part of the 
damages resulting from any breach of the contract from any part of the 
price still due under the same contract. 


History: En. Sec. 2-717, Ch. 264, L. Collateral References 
1963. Sales€>188, 427. 
Droaeaterance ee80 C.J.S. Sales § 240; 78 C.J.S. Sales 


Right to adequate assurance of perform- 
ance, sec, 87A-2-609. 
87A-2-718. Liquidation or limitation of damages—deposits. (1) Dam- 
ages for breach by either party may be liquidated in the agreement but 
only at an amount which is reasonable in the light of the anticipated or 
actual harm caused by the breach, the difficulties of proof of loss, and the 
inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. 
A term fixing unreasonably large liquidated damages is void as a penalty. 
(2) Where the seller justifiably withholds delivery of goods because 
of the buyer’s breach, the buyer is entitled to restitution of any amount 
by which the sum of his payments exceeds 


(a) the amount to which the seller is entitled by virtue of terms liqui- 
dating the seller’s damages in accordance with subsection (1), or 

(b) in the absence of such terms, twenty per cent of the value of the 
total performance for which the buyer is obligated under the 
contract or $500, whichever is smaller. 


(3) The buyer’s right to restitution under subsection (2) is subject 
to offset to the extent that the seller establishes 


(a) a right to recover damages under the provisions of this chapter 
other than subsection (1), and 

(b) the amount or value of any benefits received by the buyer directly 
or indirectly by reason of the contract. 


(4) Where a seller has received payment in goods their reasonable 
value or the proceeds of their resale shall be treated as payments for the 
purposes of subsection (2); but if the seller has notice of the buyer’s 
breach before reselling goods received in part performance, his resale is 
subject to the conditions laid down in this chapter on resale by an ag- 
grieved seller (section 87A-2-706). 

History: En. Sec. 2-718, Ch. 264, L. Collateral References 


1963. Damages@78 (6) et seq. 


yelp OAR BT: 113. 
Cross-References 5 O.J.S. Damages § 11 


Resale by seller, sec. 87A-2-706. 
Unconscionable contract or clause, sec. 
87A-2-302. 
87A-2-719. Contractual modification or limitation of remedy. (1) 
Subject to the provisions of subsections (2) and (3) of this section and of 
the preceding section on liquidation and limitation of damages, 
(a) the agreement may provide for remedies in addition to or in sub- 
stitution for those provided in this chapter and may limit or alter 
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the measure of damages recoverable under this chapter, as by 
limiting the buyer’s remedies to return of the goods and repay- 
ment of the price or to repair and replacement of nonconforming 
goods or parts; and 

(b) resort to a remedy as provided is optional unless the remedy is 
expressly agreed to be exclusive, in which ease it is the sole 
remedy. 


(2) Where circumstances cause an exclusive or limited remedy to fail 
of its essential purpose, remedy may be had as provided in this act. 

(3) Consequential damages may be limited or excluded unless the 
limitation or exclusion is unconscionable. Limitation of consequential 
damages for injury to the person in the case of consumer goods is prima 
facie unconscionable but limitation of damages where the loss is com- 
mercial is not. 


History: En. Sec. 2-719, Ch. 264, L. Uneonscionable contract or clause, see. 
1963. 87A-2-302. 

Cross-References Collateral References 

Exclusion or modification of warranties, Sales€=28, 
sec. 87A-2-316. 77 C.J.S. Sales § 62; 78 C.J.S. Sales § 387. 


87A-2-720. Effect of “cancellation” or ‘rescission’ on claims for ante- 

cedent breach. Unless the contrary intention clearly appears, expressions 
of “cancellation” or “rescission” of the contract or the like shall not be 
construed as a renunciation or discharge of any claim in damages for an 
antecedent breach. 

History: En. Sec. 2-720, Ch. 264, L. Collateral References 
1963. Sales@—94. 

Crass Ratarenca 77 C.J.S. Sales § 115 et seq. 


Waiver or renunciation of claim or right 
after breach, sec. 87A-1-107. 


87A-2-721. Remedies for fraud. Remedies for material misrepresenta- 
tion or fraud include all remedies available under this chapter for non- 
fraudulent breach. Neither rescission or a claim for rescission of the con- 
tract for sale nor rejection or return of the goods shall bar or be deemed 
inconsistent with a claim for damages or other remedy. 
History: En. Sec. 2-721, Ch. 264, L. Collateral References 
1963. Sales@=38 (9). 


77 C.J.S. Sales § 40. 
87A-2-722. Who can sue third parties for injury to goods. Where a 
third party so deals with goods which have been identified to a contract for 
sale as to cause actionable injury to a party to that contract 


(a) aright of action against the third party is in either party to the 
contract for sale who has title to or a security interest or a special 
property or an insurable interest in the goods; and if the goods 
have been destroyed or converted a right of action is also in 
the party who either bore the risk of loss under the contract for 
sale or has since the injury assumed that risk as against the other; 

(b) if at the time of the injury the party plaintiff did not bear the 
risk of loss as against the other party to the contract for sale 
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and there is no arrangement between them for disposition of the 
recovery, his suit or settlement is, subject to his own interest, as 
a fiduciary for the other party to the contract; 
(ec) either party may with the consent of the other sue for the benefit 
of whom it may concern. 
History: En. Sec. 2-722, Ch. 264, L. Collateral References 
1963. Sales€>224, 232. 
77 C.J.S. Sales § 285. 

87A-2-723. Proof of market price—time and place. (1) If an action 
based on anticipatory repudiation comes to trial before the time for per- 
formance with respect to some or all of the goods, any damages based on 
market price (section 87A-2-708 or section 87A-2-713) shall be determined 
according to the price of such goods prevailing at the time when the 
aggrieved party learned of the repudiation. 

(2) If evidence of a price prevailing at the times or places described 
in this chapter is not readily available the price prevailing within any 
reasonable time before or after the time described or at any other place 
which in commercial judgment or under usage of trade would serve as a 
reasonable substitute for the one described may be used, making any 
proper allowance for the cost of transporting the goods to or from such 
other place. 

(3) Evidence of a relevant price prevailing at a time or place other 
than the one described in this chapter offered by one party is not admissible 
unless and until he has given the other party such notice as the court 
finds sufficient to prevent unfair surprise. 

History: En. Sec. 2-723, Ch. 264, L. Collateral References 


1963. Sales€=384 (2), 418 (2). 
78 C.J.S. Sales §§ 484, 546. 


DECISIONS UNDER FORMER LAW 


Market Nearest Place of Delivery under the contraet and the admission of 


In an action for breach of agreement to proof showing a price received for cattle 
purchase cattle, the measure of damages at a market other than at the market 
under former section 17-601 was the differ- nearest the place of delivery under the 
ence between the contract price and the Coun Eats was Eero neeetUTen v. Zywert, 58 
price which the seller could have obtained M 102, 107, 190 P 291. 
in the market nearest the place of delivery 


87A-2-724. Admissibility of market quotations. Whenever the prevail- 
ing price or value of any goods regularly bought and sold in any established 
commodity market is in issue, reports in official publications or trade 
journals or in newspapers or periodicals of general circulation published 
as the reports of such market shall be admissible in evidence. The cir- 
cumstances of the preparation of such a report may be shown to affect its 
weight but not its admissibility. 


History: En. Sec. 2-724, Ch. 264, L. Collateral References 


1963. EvideneceC=361. 
32 C.J.S. Evidence § 724. 


87A-2-725. Statute of limitations in contracts for sale. (1) An action 
for breach of any contract for sale must be commenced within four years 
after the cause of action has accrued. By the original agreement the parties 
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may reduce the period of limitation to not less than one year but may 
not extend it. 

(2) A cause of action accrues when the breach occurs, regardless of 
the aggrieved party’s lack of knowledge of the breach. A breach of war- 
ranty occurs when tender of delivery is made, except that where a warranty 
explicitly extends to future performance of the goods and discovery of the 
breach must await the time of such performance the cause of action 
accrues when the breach is or should have been discovered. 

(3) Where an action commenced within the time limited by subsection 
(1) is so terminated as to leave available a remedy by another action for 
the same breach such other action may be commenced after the expiration 
of the time limited and within six months after the termination of the first 
action unless the termination resulted from voluntary discontinuance or 
from dismissal for failure or neglect to prosecute. 

(4) This section does not alter the law on tolling of the statute of 
limitations nor does it apply to causes of action which have accrued before 


this act becomes effective. 
History: En. Sec. 2-725, Ch. 264, L. Collateral References 


1963. Sales€394, 409. 
Compiler's Note 78 C.J.S. Sales §§ 505, 524. 

This act became effective at midnight on 
January 1, 1965, 


CHAPTER 3 
COMMERCIAL PAPER 


Part 1. Short Title, Form and Interpretation 


Section 87A-3-101. Short title. 
87A-3-102. Definitions and index of definitions. 
87A-3-103. Limitations on scope of chapter. 
87A-3-104. Form of negotiable instruments—“draft”—“check”—“certificate of 
deposit”—“note.” 
87A-3-105. When promise or order unconditional. 
87A-3-106. Sum certain. 
87A-3-107. Money. 
87A-3-108. Payable on demand. 
87A-3-109. Definite time. 
87A-3-110. Payable to order. 
87A-3-111. Payable to bearer. 
87A-3-112. Terms and omissions not affecting negotiability. 
87A-3-113. Seal. 
87A-3-114. Date, antedating, postdating. 
87A-3-115. Incomplete instruments. 
87A-3-116. Instruments payable to two or more persons. 
87A-3-117. Instruments payable with words of description. 
87A-3-118. Ambiguous terms and rules of construction. 
87A-3-119. Other writings affecting instrument. 
87A-3-120. Instruments “payable through” bank. 
87A-3-121. Instruments payable at bank. 
87A-3-122. Accrual of cause of action. 


Part 2. Transfer and Negotiation 
87A-3-201. Transfer—right to endorsement. 
87A-3-202. Negotiation. 
87A-3-203. Wrong or misspelled name. 
87A-3-204. Special endorsement—blank endorsement. 
87A-3-205. Restrictive endorsements. 
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87A-3-206. 
87A-3-207. 
87A-3-208. 


87A-3-301. 
87A-3-302. 
87A-3-303. 
87A-3-304. 
87A-3-305. 
87A-3-306. 
87A-3-307. 


87A-3-401. 
87 A-3-402. 
87A-3-403. 
87A-3-404. 
87A-3-405. 
87A-3-406. 
87A-3-407. 
87A-3-408. 
87A-3-409. 
87A-3-410. 
87A-3-411. 
87A-3-412. 
87A-3-413. 
87A-3-414. 
87A-3-415. 
87A-3-416. 
87A-3-417. 
87A-3-418. 
87A-3-419. 
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Effeet of restrictive endorsement. 
Negotiation effective although it may be rescinded. 
Reacquisition. 


Part 3. Rights of a Holder 


Rights of a holder. 

Holder in due course. 

Taking for value. 

Notice to purchaser. 

Rights of a holder in due course. 

Rights of one not holder in due course. 

Burden of establishing signatures, defenses and due course. 


Part 4. Liability of Parties 


Signature. 

Signature in ambiguous capacity. 

Signature by authorized representative. 
Unauthorized signatures. 

Impostors—signature in name of payee. 

Negligence contributing to alteration or unauthorized signature. 
Alteration. 

Consideration. 

Draft not an assignment. 

Definition and operation of acceptance. 
Certification of a check. 

Acceptance varying draft. 

Contract of maker, drawer and acceptor. 

Contract of endorser—order of liability. 

Contract of accommodation party. 

Contract of guarantor. 

Warranties on presentment and transfer. 

Finality of payment or acceptance. 

Conversion of instrument—innocent representative. 


Part 5. Presentment, Notice of Dishonor and Protest 


87A-3-501. 


87A-3-502. 
87A-3-503. 
87A-3-504. 
87A-3-505. 
87A-3-506. 
87A-3-507. 
87A-3-508. 
87A-3-509. 
87A-3-510. 
87A-3-511, 


87A-3-601. 
87A-3-602. 
87A-3-603. 
87A-3-604. 
87A-3-605, 
87A-3-606. 


87A-3-701. 


87A-3-801. 
87A-3-802. 
87A-3-803. 
87A-3-804. 
87A-3-805. 


When presentment, notice of dishonor, and protest necessary or 


permissible. 
Unexeused delay—discharge. 
Time of presentment. 
How presentment made. 
Rights of party to whom presentment is made. 
Time allowed for acceptance or payment. 


Dishonor—holder’s right of recourse—term allowing re-presentment. 


Notice of dishonor. 
Protest—noting for protest. 
Evidence of dishonor and notice of dishonor. 


Waived or excused presentment, protest or notice of dishonor or 


delay therein. 
Part 6. Discharge 


Discharge of parties. 

Effect of discharge against holder in due course. 
Payment or satisfaction. 

Tender of payment. 

Cancellation and renunciation. 

Impairment of recourse or of collateral. 


Part 7. Advice of International Sight Draft 
Letter of advice of international sight draft. 
Part 8. Miscellaneous 


Drafts in a set. 

Effect of instrument on obligation for which it is given. 
Notice to third party. 

Lost, destroyed or stolen instruments. 

Instruments not payable to order or to bearer. 
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Part 1 
Short Title, Form and Interpretation 


87A-3-101. Short title. This chapter shall be known and may be cited 
as Uniform Commercial Code—Commercial Paper. 
History: En. Sec. 3-101, Ch. 264, L. 


1963. 


87A-3-102. Definitions and index of definitions. (1) Im this chapter 
unless the context otherwise requires 


(a) 
(b) 


(¢) 


(d) 
(e) 


(2) 


“Tssue”’ means the first delivery of an instrument to a holder or 
a remitter. 

An “order” is a direction to pay and must be more than an authori- 
zation or request. It must identify the person to pay with 
reasonable certainty. It may be addressed to one or more such 
persons jointly or in the alternative but not in succession. 

A “promise” is an undertaking to pay and must be more than an 
acknowledgment of an obligation. 

“Secondary party” means a drawer or endorser. 

“Instrument” means a negotiable instrument. 


Other definitions applying to this chapter and the sections in 


which they appear are: 


(3) 


“Acceptance.” Section 87A-3-410. 
“Accommodation party.” Section 87A-38-415. 
“Alteration.” Section 87A-3-407. 
“Certificate of deposit.” Section 87A-3-104. 
“Certification.” Section 87A-3-411. 
“Check.” Section 87A-3-104. 

“Definite time.” Section 87A-3-109. 
“Dishonor.” Section 87A-3-507. 

“Draft.” Section 87A-3-104. 

“Holder in due course.” Section 87A-3-3802. 
“Negotiation.” Section 87A-3-202. 

“Note.” Section 87A-3-104. 

“Notice of dishonor.” Section 87A-3-508. 
“On demand.” Section 87A-3-108. 
“Presentment.” Section 87A-3-504. 
“Protest.” Section 87A-3-509. 

“Restrictive endorsement.” Section 87A-3-205. 
“Signature.” Section 87A-3-401. 


The following definitions in other chapters apply to this chapter: 


“Account.” Section 87A-4-104. 

“Banking day.” Section 87A-4-104. 
“Clearinghouse.” Section 87A-4-104. 
“Collecting bank.” Section 87A-4-105. 
“Customer.” Section 87A-4-104. 
“Depositary bank.” Section 87A-4-105. 
“Documentary draft.” Section 87A-4-104. 
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“Intermediary bank.” Section 87A-4-105. 


“Ttem.”” Section 87A-4-104. 


“Midnight deadline.” Section 87A-4-104. 
“Payor bank.” Section 87A-4-105. 
(4) In addition Chapter 1 contains general definitions and principles 
of construction and interpretation applicable throughout this chapter. 


History: En. Sec. 3-102, Ch. 264, L. 
1963. 


Cross-Reference 
Presentment, how made, sec. 87A-3-504. 


Collateral References 

Bills and Notes@116, 146; StatutesC= 
179. 

10 C.J.S. Bills and Notes §§ 4, 5, 9, 42; 
82 C.J.S. Statutes § 315. 

11 Am. Jur. 2d 73, Bills and Notes, § 48. 


87A-3-103. Limitations on scope of chapter. (1) This chapter does not 
apply to money, documents of title or investment securities. 

(2) The provisions of this chapter are subject to the provisions of 
the Chapter on Bank Deposits and Collections (Chapter 4) and Secured 


Transactions (Chapter 9). 


History: En. Sec. 3-103, Ch. 264, L. 
1963. 


Cross-References 


Bank deposits and collections, secs. 87A- 
4-101 to 87A-4-504. 

Instrument payable in money, sec. 87A- 
3-107. 

Investment securities, secs. 87A-8-101 to 
87A-8-406. 

“Money” defined, sec. 87A-1-201 (24). 

Negotiable instruments, form of, sec. 
87A-3-104. 

Secured transactions, sales of accounts, 


contract rights and chattel paper, sees. 
87A-9-101 to 87A-9-507. 
“Security” defined, sec. 
(a). 
Warehouse receipts, bills of lading and 
other documents of title, sees. 87A-7-101 to 
87A-7-603. 


87A-8-102 (1) 


Collateral References 


Bills and Notes¢146. 

10 C.J.S. Bills and Notes §§ 10, 12, 13, 
15. 

11 Am, Jur. 2d 71, Bills and Notes, § 47. 


DECISIONS UNDER FORMER LAW 


Scope of Law 


In so far as the provisions of the Ne- 
gotiable Instruments Law are clear and 
unambiguous, they are controlling in the 
determination of rights of the parties to 
negotiable paper. Brophy Grocery Co. v. 
Wilson, 45 M 489, 493, 124 P 510. 

The provisions of the Negotiable Instru- 
ments Law deal with negotiable instru- 
ments, and not with instruments non- 
negotiable in character. United States 
Nat. Bank of Red Lodge v. Shupak, 54 M 
542, 545, 172 P 324. 

The Uniform Negotiable Instruments 
Law deals with negotiable instruments 
only so long as they are in the hands of 
holders in due course; if in other hands, 
they are subject to the same defenses as 


if nonnegotiable. Merchants’ Nat. Bank 
of Billings v. Smith, 59 M 280, 289, 196 
P 523, 15 ALR 430. 


Waiver of Benefits 


Statutory provisions relating to con- 
tracts are enacted to fix rules of conduct 
the parties shall be governed by in such 
matters as the contracting parties have 
not fully provided for in their agreement; 
where parties agree to obligations, the 
statutes need not be consulted as to what 
they provide in respect to such obliga- 
tions; the statutes are subordinate to the 
intentions of the parties, and any party 
may waive any benefit unless such waiver 
is against publie policy. Gibbons v. Hunt- 
singer, 105 M 562, 573, 74 P 2d 443. 


87A-3-104. Form of negotiable instruments—“draft’—‘“check’—‘cer- 


tificate of deposit”—‘note.” (1) 
ment within this chapter must 


Any writing to be a negotiable instru- 


(a) be signed by the maker or drawer; and 


(b) 


contain an unconditional promise or order to pay a sum certain 
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in money and no other promise, order, obligation or power given 
by the maker or drawer except as authorized by this chapter; and 


(c) be payable on demand or at a definite time; and 


A writing which complies with the requirements of this section is 


a “check” if it is a draft drawn on a bank and payable on 
a “certificate of deposit” if it is an acknowledgment by a bank 


a “note” if it is a promise other than a certificate of deposit. 


(d) be payable to order or to bearer. 
(2) 
(a) a “draft” (“bill of exchange’) if it is an order; 
(b) 
demand ; 
(c) 
of receipt of money with an engagement to repay it; 
(d) 
(3) 


As used in other chapters of this act, and as the context may 


require, the terms “draft,” “check,” “certificate of deposit” and “note” 
may refer to instruments which are not negotiable within this chapter 
as well as to instruments which are so negotiable. 


History: En. Sec. 3-104, Ch. 264, L. 
1963. 


Cross-References 


Definite time, sec. 87A-3-109. 

Drawing order on insufficient funds, see. 
94-2702. 

Instrument payable in money, sec. 87A- 
3-107. 

Limitations on scope of chapter, sec. 
87 A-3-103. 

Payable on demand, sec. 87A-3-108. 

Payable to order or bearer or otherwise, 
sees. 87A-3-110, 87A-3-111, 87A-3-805. 

Promise or order, when unconditional, 
sec, 87A-3-105. 

Signature, requirements, 
87A-3-401 to 87A-3-403. 

Sum payable is a sum certain, sec. 87A- 
3-106. 

Terms and omissions not affecting nego- 
tiability, see. 87A-3-112. 


effect, secs. 


Collateral References 


Bills and Notes€=15, 28, 144 et seq. 

10 C.J.S. Bills and Notes §§ 5, 7, 11, 15, 
70, 82 et seq. 

10 Am. Jur. 2d 427, 514, Banks, §§ 457, 


538; 11 Am. Jur. 2d 36, 43, 45, 83, Bills 
and Notes, §§ 6, 14, 16, 58. 


Signature, place of. 20 ALR 394. 

Negotiability of instrument payable in 
“current funds,” or “currency.” 36 ALR 
1358. 

Validity and effeet of note payable to 
maker without words of negotiability. 42 
ALR 1067 and 50 ALR 426. 

Negotiability as affected by provisions 
for extension of time. 77 ALR 1085. 

Negotiability as affected by option of 
maker to pay or of holder to require some- 
thing in lieu of payment of money. 100 
ALR 824. 

Negotiability as affected by provisions 
of instrument in relation to collateral 
other than mortgage. 102 ALR 1095. 

Reference to extrinsic agreement as 
affecting negotiability of bill, note, or 
trade acceptance. 104 ALR 1378. 

Negotiability of commercial paper given 
by purchaser of chattel and secured by 
conditional sale, retention of title, or 
chattel mortgage. 44 ALR 2d 57. 

Negotiability of title-retaining notes. 
44 ALR 2d 71. 


DECISIONS UNDER FORMER LAW 


Cashier’s Check 


A eashier’s check is a draft, or bill of 
exchange, drawn by a bank upon itself or 
some other bank in which funds of the 
former are deposited; it represents credit 
which the purchaser of such a check buys; 
the money paid the issuing bank becomes 
the bank’s money, the transaction being 
one of purchase and sale, and no trust rela- 
tionship is thereby established. Montana- 
Wyoming Assn. of Credit Men v. Commer- 
cial Nat. Bank, 80 M 174, 177, 259 P 1060. 


Description of Nonnegotiable Note as 
Negotiable 


A provision in a note that it is negoti- 
able at a particular bank is not a waiver 
of the effect of a stipulation for payment 
of attorney’s fees in case of suit, which, 
under other statutory provisions, renders 
the note nonnegotiable. Stadler v. First 
Nat. Bank, 22 M 190, 204, 56 P 111, ex- 
plained in 28 M 387, 396, 72 P 761 and 
32 M 456, 468, 81 P 4. 
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Determinable Time 


A chattel mortgage, which provided that 
balance should become due without notice 
if customer defaulted on any obligation 
under the mortgage or if the holder should 
consider the indebtedness or the car inse- 
cure, was not a negotiable instrument as 
it was not payable at a determinable 
future time. Sonnek v. Universal C. I. T. 
Credit Corp., 140 M 503, 374 P 2d 105, 107. 


Effect of Clause Providing Interest after 
Due Date 


Inclusion in a promissory note of the 
clause “Interest or principal not paid when 
due, to draw interest thereafter at ten per 
eent per annum until paid,’ did not de- 
stroy its negotiability. Lister v. Donlan, 
85 M 571, 577, 281 P 348, 72 ALR 1. 


Proof of Negotiability 


Where in an action on a trade accept- 
anee the instrument contained all the ele- 
ments necessary under former section 55- 
201 to constitute it a negotiable one and 
was introduced in evidence, it spoke for 
itself and proof of its negotiability was 
unnecessary. Best v. Boyer, 98 M 40, 45, 
37 P 2d 331. 


Provision for Collection Costs 

A promissory note containing a provi- 
sion for the payment of an attorney’s fee 
and costs of collection, instead of the 


87A-3-105. When promise or order unconditional. 


87A-3-105 


statutory phrase “with costs of collection 
or an attorney’s fee,” was not thereby 
rendered nonnegotiable, the words “at- 
torney’s fee” and “costs of collection” in 
this connection meaning the same thing, 
so that the use of both of them in the 
conjunctive imposed no greater burden 
upon the maker than their use in the dis- 
junctive would have done. Wood v. Fer- 
guson, 71 M 540, 230 P 592. 


Requirements for Negotiability 


To constitute an instrument a _ negoti- 
able one, it must, under former section 
55-1701, be in writing, signed by the 
maker, contain an unconditional promise to 
pay a certain sum in money, and be pay- 
able, on demand or at a fixed or deter- 
minable future time, to order or bearer. 
First Nat. Bank of Miles City v. Barrett, 
52 M 359, 364, 157 P 591. 


Time of Payment Uncertain 


A six months’ promissory note contain- 
ing an accelerating clause to the effect 
that “in the event of insolvency of either 
maker or endorsers, or the institution of 
suit or attachment against them or either 
of them, or the mortgaging of any property 
by the makers or endorsers,’ the note 
might be declared immediately due and 
payable, was nonnegotiable in that it left 
the time when payable uncertain and in- 
definite. Great Falls Nat. Bank v. Young, 
67 M 328, 335, 215 P 651. 


(1) A promise or 


order otherwise unconditional is not made conditional by the fact that 


the instrument 


(a) is subject to implied or constructive conditions; or 

(b) states its consideration, whether performed or promised, or the 
transaction which gave rise to the instrument, or that the promise 
or order is made or the instrument matures in accordance with 
or “as per” such transaction; or 

(c) refers to or states that it arises out of a separate agreement or 
refers to a separate agreement for rights as to prepayment or 
acceleration; or 

(d) states that is [it] is drawn under a letter of credit; or 

(e) states that it is secured, whether by mortgage, reservation of title 
or otherwise; or 

(f) indicates a particular account to be debited or any other fund 
or source from which reimbursement is expected; or 

(zg) is limited to payment out of a particular fund or the proceeds 
of a particular source, if the instrument is issued by a govern- 
ment or governmental agency or unit; or 

(h) is limited to payment out of the entire assets of a partnership, 


unineorporated association, trust or estate by or on behalf of 
which the instrument is issued. 
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(2) A promise or order is not unconditional if the instrument 

(a) states that it is subject to or governed by any other agreement; 
or 

(b) states that it is to be paid only out of a particular fund or source 


except as provided in this section. 
History: En. Sec. 3-105, Ch. 264, L. 
1963. 
Compiler’s Note 


The compiler has inserted the bracketed 
word “it” in subsection (d). 


Collateral References 


Bills and Notes@—44, 152, 155, 164. 

10 C.J.S. Bills and Notes §§ 23, 85 et 
BEdi,, 90,00 4. ; 

11 Am. Jur. 2d 179, 189, 193, Bills and 
Notes, §§ 141, 147, 151. 


Cross-Reference 


Negotiable instruments, form of, sec. 
87A-3-104, 


87A-3-106. Sum certain. 
though it 1s to be paid 


The sum payable is a sum certain even 


(1) 


(a) with stated interest or by stated installments; or 
(b) with stated different rates of interest before and after default 
or a specified date; or 
(c) with a stated discount or addition if paid before or after the 
date fixed for payment; or 
(d) with exchange or less exchange, whether at a fixed rate or at the 
current rate; or 
(e) with costs of collection or an attorney’s fee or both upon default. 
(2) Nothing in this section shall validate any term which is otherwise 
illegal. 
History: En. Sec. 3-106, Ch. 264, L. Validity and effect of anticipatory pro- 
1963. vision in contract in relation to rate of 


Cross-References 

Definite time, sec. 87A-3-109. 

Negotiable instruments, form of, sec. 
87A-3-104. 


Collateral References 


Bills and Notes@=157 et seq. 

10 C.J.S. Bills and Notes § 105 et seq. 

11 Am. Jur. 2d 198, 199, 201, 203, Bills 
and Notes, §§ 159, 161, 163, 165. 


Negotiability as affected by provision 
in relation to interest or discount. 2 ALR 
139; 51 ALR 294 and 58 ALR 1281. 


interest in the event of default. 12 ALR 
367. 

Bills and notes: negotiability as af- 
fected by provision in relation to interest 
or discount. 58 ALR 1281. 

Negotiability under Uniform Negotiable 
Instruments Act as affected by provision 
for attorney’s fee. 91 ALR 693. 

Validity of provision in promissory note 
or other evidence of indebtedness for pay- 
ment, as attorneys’ fees, expenses, and 
cost of collection, of specified percentage 
of note. 17 ALR 2d 288. 


DECISIONS UNDER FORMER LAW 


Provision for Attorney Fees and Costs of 
Collection 


A promissory note containing a provi- 
sion for the payment of an attorney’s fee 
and cost of collection, instead of the 
statutory phrase “with costs of collection 
or an attorney’s fee,’ was not thereby 
rendered nonnegotiable, the words “attor- 
ney’s fee” and “costs of collection” in this 
connection meaning the same thing, so 


that the use of both of them in the con- 
junctive imposed no greater burden upon 
the maker than their use in the disjunctive 
would have done. Wood v. Ferguson, 71 
M 540, 549, 230 P 592. 

Under former section 55-202, the sum 
mentioned in a promissory note as being 
payable is made certain although in ad- 
dition to the principal sum it calls for pay- 
ment of costs and attorney’s fees in case 
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the payee has to enforce collection. Na- 
tional Park Bank of New York v. Ameri- 
ean Brewing Co., 79 M 542, 547, 257 P 
436. 


Provision for Interest after Due Date 


Inclusion in a promissory note of the 
clause “Interest or principal not paid when 
due, to draw interest thereafter at ten 
per cent per annum until paid,” did not 
destroy its negotiability. Lister v. Don- 
lan, 85 M 571, 576, 281 P 348, 72 ALR 1. 


Recitals in Note 
The negotiable character of a promissory 


87A-3-107. Money. (1) 


87 A-3-109 


note which met the requirements of former 
section 55-1701 was not affected by recitals 
therein contained to the effect that the 
makers had purchased a stallion from the 
payee; that the indebtedness should bear 
interest at a fixed rate, payable semi- 
annually; that upon default of an interest 
installment, the principal sum with inter- 
est should become due; that the makers 
should pay an attorney fee in case collec- 
tion had to be enforced, coupled with an 
order authorizing delivery of the animal 
to any one of the makers. First Nat. Bank 
of Miles City v. Barrett, 52 M 359, 364, 
167 P9517; 


An instrument is payable in money if the 


medium of exchange in which it is payable is money at the time the 
instrument is made. An instrument payable in “currency” or “current 
funds” is payable in money. 

(2) A promise or order to pay a sum stated in a foreign currency is 
for a sum certain in money and, unless a different medium of payment is 
specified in the instrument, may be satisfied by payment of that number 
of dollars which the stated foreign currency will purchase at the buying 
sight rate for that currency on the day on which the instrument is payable 
or, if payable on demand, on the day of demand. If such an instrument 
specifies a foreign currency as the medium of payment the instrument is 
payable in that currency. 


History: En. Sec. 3-107, Ch. 264, L. 
1963. 


Collateral References 


Bills and Notes@~162. 

10 C.J.S. Bills and Notes § 93 et seq. 

11 Am. Jur. 2d 193, 1026, Bills and 
Notes, §§ 152-154, 976, 977. 


Cross-References 


Bank deposits and collections, charge 
back or refund, sec. 87A-4-212 (6). 

“Money” defined, sec. 87A-1-201 (24). 

Negotiable instruments, form of, sec. 
87A-3-104. 


87A-3-108. Payable on demand. Instruments payable on demand in- 
elude those payable at sight or on presentation and those in which no time 
for payment is stated. 


History: En. Sec. 3-108, Ch. 264, L. 
1963. 


Collateral References 

Bills and Notes€=36, 129 (3), 155. 

10 C.J.S. Bills and Notes §§ 96, 247. 

11 Am. Jur. 2d 2038, Bills and Notes, 
§ 167. 


Cross-References 


Endorsement after maturity, present- 
ment of instrument, notice of dishonor, 
nor protest necessary to charge endorser, 
see, 87A-3-501 (4). 

Holder in due course, sec. 87A-3-302. 

Negotiable instruments, form of, sec. 
87A-3-104. 


87A-3-109. Definite time. (1) 
time if by its terms it is payable 
(a) on or before a stated date or at a fixed period after a stated date ; 


or 
(b) ata fixed period after sight; or 
(ec) ata definite time subject to any acceleration; or 
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Transferee of demand note as a pur- 
chaser before maturity. 50 ALR 649. 


An instrument is payable at a definite 
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(d) ata definite time subject to extension at the option of the holder, 
or to extension to a further definite time at the option of the 
maker or acceptor or automatically upon or after a specified act 
or event. 


(2) An instrument which by its terms is otherwise payable only upon 
an act or event uncertain as to time of occurrence is not payable at a 


definite time even though the act or event has occurred. 


History: En. Sec. 3-109, Ch. 264, L. 
1963. 


Cross-References 


Consent to extension, sec. 87A-3-118 (f). 
Delay in presentment, protest, or notice 
of dishonor, when excused, see. 87A-3-511 
Ly. 
Incomplete instruments, 
Negotiable instruments, 
87A-3-104. 
Notice to purchaser, see. 87A-3-304 (3). 
Option to accelerate at will, sec. 87A-1- 
208. 


see. 87A-3-115. 
form of, sec. 


Collateral References 
Bills and Notes€155. 


10 C.J.S. Bills and Notes § 96. 
11 Am. Jur. 2d 205, 208, 212, 221, Bills 
and Notes, §§ 169-171, 173, 178, 186. 


Validity of instrument for payment of 
money as affected by mere fact that pay- 
ment is postponed until death. 2 ALR 
1471. 

Negotiability of instrument as affected 
by incompleteness of the attempt to fix 
due date. 19 ALR 508. 

Negotiability as affected by provisions 
for extension of time. 77 ALR 1085, 

Provision for post-mortem payment or 
performance as affecting instrument’s char- 
acter and validity as a contract. 1 ALR 
2d 1219. 


DECISIONS UNDER FORMER LAW 


Acceleration Clause 


A six months’ promissory note contain- 
ing an accelerating clause to the effect that 
in the event of insolvency of either maker 
or endorsers or the institution of suit or 
attachment against them or either of 
them, or the mortgaging of any property 
by the makers or endorsers, the note might 
be declared immediately due and payable, 
was nonnegotiable in that it left the time 
when payable uncertain and indefinite. 
Great Falls Nat. Bank v. Young, 67 M 328, 
335, 215 P 651. 


87A-3-110. Payable to order. (1) 


Contingency Maturity 


A chattel mortgage, which provided that 
balance should become due without notice 
if customer defaulted on any obligation 
under the mortgage or if the holder should 
consider the indebtedness or the car inse- 
cure, was not a negotiable instrument 
within the meaning of former section 55- 
204. Sonnek v. Universal C. I. T. Credit 
Corp., 140 M 503, 374 P 2d 105, 107. 


An instrument is payable to order 


when by its terms it is payable to the order or assigns of any person 
therein specified with reasonable certainty, or to him or his order, or 


when it is conspicuously designated on its face as 


“exchange” or the 


like and names a payee. It may be payable to the order of 


(a) the maker or drawer; or 
(b) the drawee; or 


(c) a payee who is not maker, drawer or drawee; or 

(d) two or more payees together or in the alternative; or 

(e) an estate, trust or fund, in which case it is payable to the order 
of the representative of such estate, trust or fund or his suc- 


cessors; or 


(f) an office, or an officer by his title as such in which ease it is 
payable to the principal but the incumbent of the office or his 
successors may act as if he or they were the holder; or 
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(g) a partnership or unincorporated association, in which case it is 
payable to the partnership or association and may be endorsed or 
transferred by any person thereto authorized. 


(2) An instrument not payable to order is not made so payable by 
such words as “payable upon return of this instrument properly endorsed.” 
(3) An instrument made payable both to order and to bearer is 
payable to order unless the bearer words are handwritten or typewritten. 


History: En. Sec. 3-110, Ch. 264, L. 
1963. 


Cross-References 


Negotiable instruments, form of, sec. 
87A-3-104. 

Payable to bearer, sec. 87A-3-111. 

Payable to two or more persons, sec. 
87A-3-116. 

Payable with words of deseription, sec. 
87A-3-117. 


Collateral References 


Bills and Notes€—153. 

10 C.J.S. Bills and Notes § 123. 

11 Am. Jur. 2d 144, 153, Bills and Notes, 
§§ 105-107, 116-118. 


When instrument deemed payable to 
order within Uniform Negotiable Instru- 
ments Act. 58 ALR 1005. 


87A-3-111. Payable to bearer. An instrument is payable to bearer when 


by its terms it is payable to 


(a) bearer or the order of bearer; or 

(b) a specified person or bearer; or 

(c) “cash” or the order of “cash,” or any other indication which does 
not purport to designate a specific payee. 


History: En. Sec. 3-111, Ch. 264, L. 
1963. 


Cross-References 

Blank endorsement, see. 87A-3-204. 

Impostors, signature in name of payee, 
sec. 87A-3-405. 

Incomplete instruments, see. 87A-3-115. 

Negotiable instruments, form of, sec. 
87A-3-104. 

Payable to order, sec. 87A-3-110. 


Collateral References 
Bills and NotesG153. 


87A-3-112. Terms and omissions not affecting negotiability. 


10 C.J.S. Bills and Notes § 123. 
11 Am. Jur, 2d 145, Bills and Notes, 
§ 106. 


Instrument payable to “estate” as with- 
in rule that an instrument payable to 
order of fictitious or nonexistent person 
is payable to bearer. 60 ALR 610. 

Rights and obligations between deposi- 
tor and bank which pays forged check, as 
affected by provisions of Negotiable In- 
struments Act. 146 ALR 840. 


(1) The 


negotiability of an instrument is not affected by 


(a) the omission of a statement of any consideration or of the place 

where the instrument is drawn or payable; or 

a statement that collateral has been given to secure obligations 

either on the instrument or otherwise of an obligor on the instru- 

ment or in the ease of default on those obligations the holder may 

realize on or dispose of the collateral; or 

(c) a promise or power to maintain or protect collateral or to give 
additional collateral; or 

(d) a term authorizing a confession of judgment on the instrument 
if it is not paid when due; or 

(e) a term purporting to waive the benefit of any law intended for 

the advantage or protection of any obligor; or 
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(f) a term in a draft providing that the payee by endorsing or cash- 
ing it acknowledges full satisfaction of an obligation of the 


drawer; or 


(g) 


a statement in a draft drawn in a set of parts (section 87A-3-801) 


to the effect that the order is effective only if no other part has 


been honored. 


(2) Nothing in this section shall validate any term which is other- 


wise illegal. 
History: En. Sec. 3-112, Ch. 264, L. 
1963. 


Cross-References 


Acceleration of time, sec. 87A-3-109 (1) 
CG); 
Default judgment, agreements authoriz- 
ing void, see. 13-811. 

Negotiable instruments, 
87A-3-104. 

Option to accelerate at will, see, 87A-1- 
208. 

Promise or order, when unconditional, 
sec. 87A-3-105. 


form of, see. 


Collateral References 


Bills and Notes@-144 et seq. 
10 C.J.S. Bills and Notes §§ 15, 83, 89, 
ata lat 


Reference to extrinsic agreements as 
affecting negotiability of bill or note. 14 
ALR 1126; 33 ALR 1174; 37 ALR 655; 61 
ALR 815 and 104 ALR 1378. 

Confession of judgment, negotiability of 
bill or note as affected by provision au- 
thorizing. 117 ALR 673. 


DECISIONS UNDER FORMER LAW 


Mortgage as Security 

A promissory note, negotiable on its 
face, executed prior to the 1923 amend- 
ment of former section 55-205 was nonne- 
gotiable when secured by a mortgage on 
real property and the assignee of the 


87A-3-113. Seal. 


History: En. Sec. 3-113, Ch. 264, L. 
1963. 
Cross-Reference 


Negotiable instruments, form of, see. 
87A-3-104, 


87A-3-114. Date, antedating, postdating. 


mortgage with the note endorsed in blank, 
taking it with full knowledge that it was 
a mortgage note, took it as a nonnego- 
tiable instrument. Barnes v. Rowles, 84 
M 393, 396, 276 P 15, 79 ALR 717. 


An instrument otherwise negotiable is within this 
chapter even though it is under a seal. 


Collateral References 

Bills and NotesG16, 43, 144, 148, 163. 

10 C.J.S. Bills and Notes §§ 13, 75, 111. 

11 Am. Jur. 2d 242, 265, Bills and Notes, 
§§ 213, 238. 


Seal as affecting validity. 53 ALR 1173 
and 97 ALR 617. 


(1) The negotiability of an 


instrument is not affected by the fact that it is undated, antedated or 


postdated. 


(2) Where an instrument is antedated or postdated the time when 
it is payable is determined by the stated date if the instrument is payable 
on demand or at a fixed period after date. 

(3) Where the instrument or any signature thereon is dated, the 


date is presumed to be correct. 


History: En. Sec. 3-114, Ch. 264, L. 
1963. 


Cross-References 


Burden of establishing signatures, de- 
fenses and due course, sec. 87A-3-307. 

Definite time for payment, sec. 87A-3- 
109; 


Endorsement after maturity, present- 
ment of instrument, notice of dishonor, 
nor protest necessary to charge endorser, 
sec. 87A-3-501 (4). 

Incomplete instruments, see. 87A-3-115. 

“Presumed” defined, sec. 87A-1-201 (31). 

Rights of one not holder in due course, 
sec. 87A-3-306. 
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Collateral References 


Bills and Notes€=8, 28, 34, 116, 129 
144 et seq., 163, 491, 492. ? 
10 ea’ Bills ay Notes §§ 13, 42, 70 Right of transferee of postdated check. 


72, 111, 245 et seq; 11 CJS. Bills and 71AUR 234. ; 
Notes §§ 651, 657. a eoukny Bank’s liability for paying postdated 


10 Am. Jur. 24 526, Banks, § 553; 11 Am, Check. 76 ALR 2d 1301. 


87A-3-115. Incomplete instruments. (1) When a paper whose con- 
tents at the time of signing show that it is intended to become an instru- 
ment is signed while still incomplete in any necessary respect it cannot be 
enforced until completed, but when it is completed in accordance with 
authority given it is effective as completed. 

(2) If the completion is unauthorized the rules as to material altera- 
tion apply (section 87A-3-407), even though the paper was not delivered 
by the maker or drawer; but the burden of establishing that any comple- 


Jur. 2d 119, 237, Bills and Notes, §§ 88, 
208, 


I 


tion is unauthorized is on the party so asserting. 


History: En. Sec. 3-115, Ch. 264, L. 
1963. 


Cross-References 


Alteration of instrument, sec. 87A-3-407. 

“Burden of establishing” a fact, see. 
87A-1-201 (8). 

Date, antedating, postdating, sec. 87A-3- 
114. 

Depositary bank paying item in good 
faith, charging customer’s account, sec. 
87A-4-401. 

Payable on demand, sec. 87A-3-108. 

Rights of a holder in due course, sees. 
87A-3-305, 87A-3-407 (3). 


Collateral References 


Alteration of Instruments¢=7, 12; Bills 
and Notes@=34, 60, 63-65, 144 et seq. 


3 C.J.S. Alteration of Instruments § 63; 
10 C.J.S. Bills and Notes §§ 72, 79-81, 120, 
136. 

11 Am. Jur. 2d 101, Bills and Notes, 
§§ 73-88. 


Liability of one who signs commercial 
paper in blank to be used for his own 
benefit where it is wrongfully used by an 
agent or employee. 43 ALR 198. 

Effect of payee of bill or note, executed 
in blank as to amount, filling it in for an 
amount in excess of that authorized. 75 
ALR 1389. 

Rights and obligations between deposi- 
tor and bank which pays forged check, as 
affected by provisions of Negotiable In- 
struments Act. 146 ALR 840. 


DECISIONS UNDER FORMER LAW 


Forgery Prosecution 


In a prosecution for forgery, the rule 
that the delivery of a writing containing 
blanks evidently intended to be filled cre- 
ates an implied authority in the person 
who receives it to complete the instrument 
by filling the blanks, has no application 
where the defendant had himself testified 
that the blanks in the note which he was 
charged with uttering, while knowing it to 
be spurious, had all been filled before it 
was signed. State v. Mitton, 37 M 366, 
373, 96 P 926. See First Nat. Bank of 
Miles City v. Barrett, 52 M 359, 365, 157 
O51. 


Interest Rate Not Stated 


A promissory note payable with interest 
without, however, specifying the rate of 
interest, carries interest at the legal rate. 
Burnett v. Burnett, 68 M 546, 548, 219 P 
831. 


Time of Payment of Interest 


Where four of the notes held by plaintiff 
were silent as to time interest should be 
paid, plaintiff could have filled in the 
blanks but there was no obligation to do 
so, and effect of the contract was the same 
as if the blanks had been filled in and 
annual payment of interest specifically 
stipulated. Mercer v. Mercer, 120 M 132, 
180 P 2d 248, 250. 


87A-3-116. Instruments payable to two or more persons. An instru- 
ment payable to the order of two or more persons 


(a) 


if in the alternative is payable to any one of them and may be 


negotiated, discharged or enforced by any of them who has 


possession of it; 
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(b) if not in the alternative is payable to all of them and may be 
negotiated, discharged or enforced only by all of them. 


History: En. Sec. 3-116, Ch. 264, L. 
1963. 


Cross-Reference 
“Holder” defined, sec. 87A-1-201 (20). 


Collateral References 

Bills and Notes€120, 153, 181, 182, 196. 

10 CJ.S. Bills and Notes §§ 128, 194, 
204, 206, 220. 

11 Am. Jur. 2d 153, Bills and Notes, 


Necessity of endorsement by all payees 
before maturity to make a transferee a 
bona fide holder. 25 ALR 163. 

Endorsement by one of several joint 
payees or endorsees not partners. 38 ALR 
799. 

Necessity of express agreement between 
endorsers to be jointly and not successively 
liable in order to give a right of con- 
tribution as between themselves. 90 ALR 
305. 


§ 117. 


87A-3-117. Instruments payable with words of description. An instru- 
ment made payable to a named person with the addition of words descerib- 


ing him 


(a) 
(b) 


(c) 


History: En. Sec. 3-117, Ch. 264, L. 


1963. 


Cross-Reference 
Notice to purchaser, sec. 87A-3-304 (2). 


as agent or officer of a specified person is payable to his principal 
but the agent or officer may act as if he were the holder; 

as any other fiduciary for a specified person or purpose is pay- 
able to the payee and may be negotiated, discharged or enforced 
by him; 

in any other manner is payable to the payee unconditionally and 
the additional words are without effect on subsequent parties. 
Collateral. References 


Bills and Notes@123, 153, 181. 

10 C.J.S. Bills and Notes § 121 et seq. 

11 Am, Jur. 2d 152, 351, 948, Bills and 
Notes, §§ 115, 330, 902. 


87A-3-118. Ambiguous terms and rules of construction. The following 
rules apply to every instrument: 


Where there is doubt whether the instrument is a draft or a note 
the holder may treat it as either. A draft drawn on the drawer 


Handwritten terms control typewritten and printed terms, and 
Words control figures except that if the words are ambiguous 


Unless otherwise specified a provision for interest means interest 
at the judgment rate at the place of payment from the date of 


Unless the instrument otherwise specifies two or more persons 
who sign as maker, acceptor or drawer or endorser and as a 
part of the same transaction are jointly and severally liable even 
though the instrument contains such words as “I promise to pay.” 


(a) 
is effective as a note. 
(b) 
typewritten control printed. 
(c) 
figures control. 
(d) 
the instrument, or if it is undated from the date of issue. 
(e) 
(f) 


Unless otherwise specified consent to extension authorizes a single 
extension for not longer than the original period. A consent to 
extension, expressed in the instrument, is binding on secondary 
parties and accommodation makers. A holder may not exercise 
his option to extend an instrument over the objection of a maker 
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or acceptor or other party who in accordance with section 87A- 
3-604 tenders full payment when the instrument is due. 


History: En. Sec. 3-118, Ch. 264, L. 
1963. 


Cross-References 

Date, antedating, postdating, sec. 87A- 
3-114. 

Definite time, see. 87A-3-109. 

Impairment of recourse or of collateral, 
see. 87A-3-606. 

Signature in ambiguous capacity, sec. 
87A-3-402. 

Tender of full payment when instru- 
ment is due, sec. 87A-3-604. 


Admissibility of parol evidence to show 
that a bill or note was conditional, or 
given for a special purpose. 20 ALR 421; 
54 ALR 702; 75 ALR 1519 and 105 ALR 
1346. 

Validity and effect of note payable to 
maker without words of negotiability. 50 
ALR 426. 

Date, determination of in typewritten 
document. 106 ALR 732. 

Status of signer on face of instrument 
as affected by §17 (6) of Negotiable In- 
struments Law, deeming one an endorser 
where signature is so placed on instru- 
ment that it is not clear in what capacity 
person making it intended to sign. 35 
ALR 2d 1034. 


Collateral References 


Bills and Notes€116 et seq. 
10 C.J.S. Bills and Notes § 43 et seq. 
11 Am, Jur, 2d 89, Bills and Notes, § 63. 


87A-3-119. Other writings affecting instrument. (1) As between the 
obligor and his immediate obligee or any transferee the terms of an instru- 
ment may be modified or affected by any other written agreement executed 
as a part of the same transaction, except that a holder in due course is 
not affected by any limitation of his rights arising out of the separate 
written agreement if he had no notice of the limitation when he took the 
instrument. 

(2) A separate agreement does not affect the negotiability of an 
instrument. 


History: En. 
1963. 


Sec. 3-119, Ch. 264, L. 


Cross-References 


Notice to purehaser of a defense or 
claim, see. 87A-3-304 (4). 


Promise or order, when unconditional, 
sec. 87A-3-105. 


Collateral References 


11 Am. Jur. 2d 94, 189, Bills and Notes, 
§§ 70-72, 147. 


87A-3-120. Instruments “payable through” bank. An instrument which 
states that it is “payable through” a bank or the like designates that bank 
as a collecting bank to make presentment but does not of itself authorize 


the bank to pay the instrument. 
History: En. Sec. 3-120, Ch. 264, L. 
1963. 
Collateral References 


Banks and Banking¢=158 et seq.; Bills 
and Notes€=6, 32, 119, 153. 


9 C.J.S. Banks and Banking § 216 et 
seq.; 10 C.J.S. Bills and Notes § 32 et seq. 

10 Am. Jur. 2d 464, 680, Banks, §§ 495, 
710. 


87A-3-121. Instruments payable at bank. A note or acceptance which 
states that it is payable at a bank is not of itself an order or authorization 


to the bank to pay it. 

History: En. Sec. 3-121, Ch. 264, L. 
1963. 

Cross-Reference 


Presentment or notice of dishonor, un- 
excused delay, discharge, see. 87A-3-502. 


87A-3-122. Accrual of cause of action. (1) 


a maker or an acceptor accrues 


Collateral References 


Banks and Banking@>144. 
9 C.J.S. Banks and Banking §§ 225, 350. 
10 Am. Jur. 2d 464, Banks, § 495. 


A cause of action against 
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(a) in the case of a time instrument on the day after mat rity ; 
(b) in the case of a demand instrument upon its date or/if no date 
is stated, on the date of issue. 7 


(2) <A eause of action against the obligor of a demand or time ecertifi- 
cate of deposit accrues upon demand, but demand on a time certificate may 
not be made until on or after the date of maturity. 

(3) <A cause of action against a drawer of a draft or an endorser of any 
instrument accrues upon demand following dishonor of the instrument. 


Notice of dishonor is a demand. 


(4) Unless an instrument provides otherwise, interest runs at the rate 


provided by law for a judgment 


(a) in the case of a maker, acceptor or other primary obligor of a 
demand instrument, from the date of demand; 
(b) in all other cases from the date of accrual of the cause of action. 


History: En. Sec. 3-122, Ch. 264, IU. 
1963. 


Cross-References 


Ambiguous terms and rules of construc- 
tion, sec. 87A-3-118. 

Contract of endorser, order of liability, 
sec. 87A-3-414. 

Contract of maker, drawer and acceptor, 
see, 87A-3-413. 

When presentment, notice of dishonor, 
and protest necessary or permissible, sec. 
87A-3-501. 


Collateral References 


Bills and Notes€-129, 445; Interest¢= 
39, 46. 

10 C.J.S. Bills and Notes §§ 245 et seq., 
529; 47 C.J.S. Interest § 41 et seq. 

10 Am. Jur. 2d 436, 567, Banks, §§ 466, 
602. 


Rate of interest after maturity of ob- 
ligation which fixes rate of interest ex- 
pressly until maturity. 16 ALR 2d 902. 

Time for which interest is recoverable 
on demand. note or like demand instru- 
ment containing no provision as to in- 
terest. 45 ALR 2d 1202. 


Part 2 
Transfer and Negotiation 


87A-3-201. Transfer—right to endorsement. (1) Transfer of an in- 
strument vests in the transferee such rights as the transferor has therein, 
except that a transferee who has himself been a party to any fraud or 
illegality affecting the instrument or who as a prior holder had notice of 
a defense or claim against it cannot improve his position by taking from 
a later holder in due course. 

(2) <A transfer of a security interest in an instrument vests the fore- 
going rights in the transferee to the extent of the interest transferred. 

(3) Unless otherwise agreed any transfer for value of an instrument 
not then payable to bearer gives the transferee the specifically enforceable 
right to have the unqualified endorsement of the transferor. Negotiation 
takes effect only when the endorsement is made and until that time there 
is no presumption that the transferee is the owner. 


History: En. Sec. 3-201, Ch. 264, L. 
1963. 


Cross-References 


Assignment of thing in action, defenses 
and setoff, sec. 93-2802. 
Assignments of mortgages, see. 52-114. 


Burden of establishing signatures, de- 


fenses and due course, see. 87A-3-307. 


Contract of guarantor, sec. 87A-3-416. 
Holder in due course, see. 87A-3-302. 
Negotiation of instrument, see. 87A-3- 


202. 


Secured transactions, sales of accounts, 
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contract rights and chattel paper, sees. 
87A-9-101 to 87A-9-507, 

Transfer of nonnegotiable instrument, 
sec. 58-303, 


Collateral References 

Bills and Notes@=203, 220, 313, 348, 362. 

10 C.J.S. Bills and Notes §§ 232 et seq., 
304. 

11 Am. Jur 2d 400, Bills and Notes, 
§ 375. 


87 A-3-202 


Necessity of endorsement by all payees 
before maturity to make a transferee a 
bona fide holder. 25 ALR 163. 

Construction, applicability, and effect of 
provisions of Negotiable Instruments Law 
as to delivery of order paper without en- 
dorsement. 87 ALR 1178. 

Gift of note to maker by delivery or 
surrender of instrument. 63 ALR 2d 264. 


DECISIONS UNDER FORMER LAW 


Ownership of Unendorsed Note 


Upon transfer of a mortgage note pay- 
able to order without endorsement, title 
vested in the transferee; hence where the 
fact that the plaintiff assignee in his 
action to foreclose the mortgage bought 


87A-3-202. Negotiation. (1) 


the note from the mortgagee was uncon- 
tradicted and he produced it at the trial, 
a finding that he had failed to produce 
competent evidence of its ownership was 
error. Leffek v. Luedeman, 95 M 457, 466, 
27 P 2d 511, 91 ALR 286. 


Negotiation is the transfer of an instru- 


ment in such form that the transferee becomes a holder. If the instrument 
is payable to order it is negotiated by delivery with any necessary en- 
dorsement; if payable to bearer it is negotiated by delivery. 

(2) An endorsement must be written by or on behalf of the holder 
and on the instrument or on a paper so firmly affixed thereto as to become 


a part thereof. 


(3) An endorsement is effective for negotiation only when it conveys 
the entire instrument or any unpaid residue. If it purports to be of less 
it operates only as a partial assignment. 

(4) Words of assignment, condition, waiver, guaranty, limitation or 
disclaimer of liability and the like accompanying an endorsement do not 


affect its character as an endorsement. 


History: En. Sec. 3-202, Ch. 264, L. 
1963. 


Cross-References 


Blank endorsement, sec. 87A-3-204. 
Contract of guarantor, sec. 87A-3-416. 
Endorsement, presumption as to time, 
sec. 93-1301-7. 
“Holder” defined, sec. 87A-1-201 (20). 
Special endorsement, sec. 87A-3-204. 
Transfer, right to endorsement, sec. 87A- 
3-201. 
Warranties on presentment and trans- 
fer of instrument, sec. 87A-3-417. 


Collateral References 


Bills and Notes@144, 146, 176, 181, 183, 
188. 

10 C.J.S. Bills and Notes §§10, 13, 
197, 204, 207, 208, 212. 

11 Am. Jur. 2d 340, Bills and Notes, 
§ 315 et seq. 


Production of paper purporting to be 
endorsed in blank by payee or by a spe- 


cial endorsee, as prima facie evidence of 
plaintiff’s title. 11 ALR 952 and 85 ALR 
304, 

Endorsement of bill or note in form of 
guaranty of payment. 21 ALR 1375; 33 
ALR 97 and 46 ALR 1516. 

Words of negotiability, endorsement 
without, of note payable to maker, as 
affecting its validity and effect. 42 ALR 
1067 and 50 ALR 426. 

Effect of assignment endorsed on back 
of commercial paper. 44 ALR 1353. 

Endorsement of bill or note by writing 
not on instrument itself. 56 ALR 921, 

Construction and application of provi- 
sion of Negotiable Instruments Law in 
respect of endorsements which purport 
to transfer only part of amount payable. 
63 ALR 499. 

Authority of bank cashier to endorse 
and transfer commercial paper. 37 ALR 
2d 508. 

Authority of corporate officers to en- 
dorse and transfer commercial paper. 37 
ALR 2d 5283. 
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DECISIONS UNDER FORMER LAW 


Cancellation of Old Note and Mortgage 
for Execution of New Ones 


There is an absence or want of con- 
sideration where the party surrendering an 
old note and mortgage for execution of 
new ones doesn’t own the old ones in the 
first instance. If plaintiff was not the own- 
er of the original note and mortgage, she 
was in no position to perform her promise 
to cancel and surrender the original note 
and mortgage. Sommer v. Wigen, 103 M 
327, 332, 62 P 2d 333. 


Negotiation of Bearer Note 


A note made payable to a named person, 
with the words added, “or bearer,” passes 


87A-3-203. Wrong or misspelled name. 


from hand to hand by mere delivery, and 
on becoming due may be enforced by the 
person holding it. J. I. Case Threshing 
Mach. Co. v. Simpson, 54 M 316, 318, 170 
Rae. 


Payee as Holder in Due Course 


The payee of a negotiable promissory 
note, in possession of it, is a prima facie 
holder in due course, within the meaning 
of the Uniform Negotiable Instruments 
Act, negotiation by endorsement and de- 
livery not being necessary to constitute 
one a holder in due course. J. I. Case 
Threshing Mach. Co. v. Simpson, 54 M 316, 
818) L7OiP 62; 


Where an instrument is made 


payable to a person under a misspelled name or one other than his 
own he may endorse in that name or his own or both; but signature 
in both names may be required by a person paying or giving value for 
the instrument. 


History: En. Sec. 3-203, Ch. 264, IL. 
1963. 


Cross-Reference 


Signature appearing on instrument, sec. 
87A-3-401 (2). 


Mistake in name in endorsement of 
check, preventing payment thereof before 
failure of drawee. 21 ALR 1556. 

Construction and application of provi- 
sion of Negotiable Instruments Law re- 
garding endorsement of instrument by 
payee or endorsee whose name is wrong- 

Collateral References fully designated or misspelled. 153 ALR 

Bills and Notes¢=181, 183. 598. 

10 C.J.S. Bills and Notes §§ 204, 208. 

11 Am. Jur. 2d 372, Bills and Notes, 

§ 352. 


87A-3-204. Special endorsement—blank endorsement. (1) A special 
endorsement specifies the person to whom or to whose order it makes the 
instrument payable. Any instrument specially endorsed becomes payable 
to the order of the special endorsee and may be further negotiated only 
by his endorsement. 

(2) An endorsement in blank specifies no particular endorsee and may 
consist of a mere signature. An instrument payable to order and endorsed 
in blank becomes payable to bearer and may be negotiated by delivery 
alone until specially endorsed. 

(8) The holder may convert a blank endorsement into a special en- 
dorsement by writing over the signature of the endorser in blank any 
contract consistent with the character of the endorsement. 


History: En. Sec. 3-204, Ch. 264, L. 
1963. 
Cross-Reference 


Negotiation of instrument, sec. 87A-3- 
202. 


87A-3-205. Restrictive endorsements. 


which either 
(a) is conditional; or 


Collateral References 

Bills and Notes€~188-190. 

10 C.J.S. Bills and Notes §§ 212-214. 

11 Am. Jur. 2d 382, 423, Bills and Notes, 
§§ 360, 361, 395. 


An endorsement is restrictive 


(b) purports to prohibit further transfer of the instrument; or 
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(ec) includes the words “for collection,” “for deposit,” “pay any bank,” 
or like terms signifying a purpose of deposit or collection; or 


(d) 
or of another person. 


History: En. Sec. 3-205, Ch. 264, L. 
1963. 


Cross-References 


Conversion of instruments, sees. 87A-3- 
419, 87A-4-203. 

Depositary bank taking item for collec- 
tion may supply missing endorsement, sec. 
87A-4-205. 

Effect of restrictive endorsement, sec. 
87A-3-206. 

Negotiation of instrument, sec. 87A-3- 
202. 


Notice to purchaser, see. 87A-3-304. 


otherwise states that it is for the benefit or use of the endorser 


Payment or satisfaction of instrument, 
see. 87A-3-603. 


Collateral References 


Bills and NotesG190. 

10 C.J.S. Bills and Notes § 214. 

11 Am. Jur. 2d 384, Bills and Notes, 
§ 362. 


Undertaking of one who endorses a note 
without recourse. 2 ALR 216 and 91 
ALR 399. 

Endorsement, “To order of any bank or 
banker,” as a restrictive endorsement. 10 
ALR 709. 


87A-3-206. Effect of restrictive endorsement. (1) No restrictive en- 
dorsement prevents further transfer or negotiation of the instrument. 

(2) An intermediary bank, or a payor bank which is not the depositary 
bank, is neither given notice nor otherwise affected by a restrictive en- 
dorsement of any person except the bank’s immediate transferor or the 
person presenting for payment. 

(3) Except for an intermediary bank, any transferee under an en- 
dorsement which is conditional or includes the words “for collection,” “for 
deposit,’ “pay any bank,” or lke terms (subparagraphs (a) and (c) of 
section 87A-3-205) must pay or apply any value given by him for or on the 
security of the instrument consistently with the endorsement and to the 
extent that he does so he becomes a holder for value. In addition such 
transferee is a holder in due course if he otherwise complies with the 
requirements of section 87A-3-302 on what constitutes a holder in due 
course. 

(4) The first taker under an endorsement for the benefit of the en- 
dorser or another person (subparagraph (d) of section 87A-3-205) must 
pay or apply any value given by him for or on the security of the instru- 
ment consistently with the endorsement and to the extent that he does 
so he becomes a holder for value. In addition such taker is a holder in 
due course if he otherwise complies with the requirements of section 
87A-3-302 on what constitutes a holder in due course. A later holder for 
value is neither given notice nor otherwise affected by such restrictive 
endorsement unless he has knowledge that a fiduciary or other person 
has negotiated the instrument in any transaction for his own benefit or 
otherwise in breach of duty (subsection (2) of section 87A-3-304). 


History: En. Sec. 3-206, Ch. 264, L. Effect of discharge against holder in 
1963. due course, sec. 87A-3-602. 
Intermediary bank and payor bank, no- 
Cross-References 


tice from prior endorsement, sees. 87A-3- 
Conversion of instrument, sees. 87A-3- 102 (3), 87A-4-105, 87A-4-205. 
Item endorsed “pay any bank,” effect, 
sec. 87A-4-201. 
Notice to purchaser, sec. 87A-3-304. 
Payment or satisfaction of instrument, 


sec. 87A-3-603. 


419, 87A-4-203. 

Depositary bank taking item for col- 
lection may supply missing endorsement, 
sec. 87A-4-205. 
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Restrictive endorsements, sec. 87A-3-205. 
Rights of one not holder in due course, 
see. 87A-3-306., 


Collateral References 


Bills and NotesG-190, 199, 250, 290 et 
seq., 330. 

10 C.J.S. Bills and Notes §§ 39, 214 et 
seq., 220. 

11 Am. Jur. 2d 435, Bills and 
§ 408. 


Notes, 


Endorsement, “To the order of any 
bank or banker,” as a restrictive endorse- 
ment. 10 ALR 709. 

Maker’s endorsement of note payable 
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to himself without words of negotiability. 
42 ALR 1067 and 50 ALR 426, 

For deposit only, endorser’s lability on 
endorsement to original, or subsequent, 
endorsee. 60 ALR 866. 

Endorsement “for deposit only” as af- 
fecting right of holder of paper against 
drawer or maker who would have a good 
defense as against payee. 75 ALR 1415. 

Sale or negotiation for value of com- 
mercial paper after it has been endorsed 
by the holder with a restrictive endorse- 
ment, as waiver of the restriction so as 
to entitle the purchaser to recover thereon 
as a holder in due course. 149 ALR 318. 


87A-3-207. Negotiation effective although it may be rescinded. (1) 
Negotiation is effective to transfer the instrument although the negotia- 


made by an infant, a corporation exceeding its powers, or any 


tion is 
(a) : 
other person without capacity; or 
(b) obtained by fraud, duress or mistake of any kind; or 


(c) part of an illegal transaction; or 


made in breach of duty. 


(d) 


(2) Except as against a subsequent holder in due course such negotia- 
tion is in an appropriate case subject to rescission, the declaration of a 
constructive trust or any other remedy permitted by law. 


History: En. Sec. 3-207, Ch. 264, L. 
1963. 


Cross-References 


Burden of establishing signatures, de- 
fenses and due course, sec. 87A-3-307. 

“Delivery” defined, sec. 87A-1-201 (14). 

“Holder” defined, sec. 87A-1-201 (20). 

Negotiation of instrument, sec. 87A-3- 
202. 

Rights of a holder in due course, sec. 
87A-3-305. 


87A-3-208. Reacquisition. 


Rights of one not holder in due course, 
see. 87A-3-306. 


Collateral References 


Bills and NotesG182, 279, 327, 366, 367, 
381, 497 (1); Corporations€-466, 487 (2); 
Infants€=52. 

10 C.J.S. Bills and Notes §§ 206, 220, 
301, 506; 11 C.J.S. Bills and Notes § 654; 
19 C.J.S. Corporations § 1227; 43 CJS. 
Infants § 79. 

11 Am. Jur. 2d 355, Bills and Notes, 
§ 333. 


Where an instrument is returned to or 


reacquired by a prior party he may cancel any endorsement which is not 
necessary to his title and reissue or further negotiate the instrument, but 
any intervening party is discharged as against the reacquiring party and 
subsequent holders not in due course and if his endorsement has been 
canceled is discharged as against subsequent holders in due course as well. 

History: En. Sec. 3-208, Ch. 264, L. 10 CJ.S. Bills and Notes §§ 13, 39, 215, 
1963. 220, 222, 466, 470, 516, 517. 

Gross’ Refarencas 11 Am. Jur. 2d 341, 588, Bills and Notes, 

ub , §§ 319, 529. 

Cancellation and renunciation of instru- 
ment, sec. 87A-3-605. 

Effect of discharge against holder -in 
due course, sec. 87A-3-602. 

Payment or satisfaction of instrument, 
sec. 87A-3-603. 

Collateral References 


Bills and Notes@=144, 193, 202, 256, 
264, 301, 308, 440. 
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note to comakers. 51 ALR 936. 

Liability of intermediate endorser where 
negotiable instrument is reacquired and 
renegotiated by prior party. 169 ALR 
1410. 
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Part 3 
Rights of a Holder 


87A-3-301. Rights of a holder. 


The holder of an instrument whether 


or not he is the owner may transfer or negotiate it and, except as other- 
wise provided in section 87A-3-603 on payment or satisfaction, discharge 
it or enforce payment in his own name. 


History: En. Sec. 3-301, Ch. 264, L. 
1963. 


Cross-References 


Actions, parties to overdue instrument, 
sec. 93-2830. 

Burden of establishing signatures, de- 
fenses and due course, sec. 87A-3-307. 

“Holder” defined, see. 87A-1-201 (20). 

Payment or satisfaction of instrument, 
sec. 87A-3-603. 


Collateral References 


Bills and Notes@182, 206, 347, 427 (1), 
437, 443. 

10 C.J.S. Bills and Notes §§ 206, 224, 
452, 471, 472, 534. 


11 Am. Jur. 2d 349, 394, Bills and Notes, 
§§ 328, 370, 371. 


Right of transferee of note to sue on 
original claim for which note was given. 
11 ALR 449. 

Pledge, right of one who has transferred 
paper as collateral security to maintain 
action thereon in his own name. 65 ALR 
1321. 

Amount paid by holder as limiting re- 
covery against accommodation party. 69 
ALR 1313. 

Possession of bill or note as essential 
to maintain action thereon as “holder.” 
102 ALR 460. 


DECISIONS UNDER FORMER LAW 


Action by Administrator 


The mere possession of a promissory note 
by a foreign administrator, made payable 
to the order of and transferred to his in- 
testate but never endorsed, does not con- 
stitute him a holder thereof within the 
meaning of the Negotiable Instruments 
Law, and he is therefore not entitled to 
maintain an action thereon in his indi- 
vidual capacity but may maintain it only 
in his representative capacity after taking 
out ancillary letters. Lefebure v. Baker, 
69 M 193, 204, 220 P 1111, distinguished in 
91 M 584, 591, 9 P 2d 159; State ex rel. 
Freebourn v. Merchants’ Credit Service, 


87A-3-302. Holder in due course. 


holder who takes the instrument 


(a) 
(b) 


for value; and 
in good faith; and 


Ine., 104 M 76, 100, 66 P 2d 337, overruled 
on other grounds, 112 M 159, 175, 114 P 2d 
1060; Parcells v. Price, 110 M 5387, 540, 
104 P 2d 12. 


Allegation of Ownership Not Required 


A holder of a note may maintain an 
action for its collection; it is not re- 
quired that the plaintiff in such an action 
allege in his complaint that he is owner 
at the time. J. I. Case Threshing Mach. 
Co. v. Simpson, 54 M 316, 318, 170 P 12, 
distinguished in 92 M 254, 260, 12 P 2d 
569, explained in 67 M 109, 111, 214 P 
1096. 


(1) A holder in due course is a 


(ec) without notice that it is overdue or has been dishonored or of 
any defense against or claim to it on the part of any person. 


(2) 


A payee may be a holder in due course. 


(3) <A holder does not become a holder in due course of an instrument: 


(a) 
(b) 


process ; or 


by purchase of it at judicial sale or by taking it under legal 


by acquiring it in taking over an estate; or 


(ec) by purchasing it as part of a bulk transaction not in regular 
course of business of the transferor. 
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(4) 
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A purchaser of a limited interest can be a holder in due course 


only to the extent of the interest purchased. 


History: En. Sec. 3-302, Ch. 264, L. 
1963. 


Cross-References 


“Holder” defined, see. 87A-1-201 (20). 

Notice to purchaser, sec. 87A-3-304. 

“Purchase” defined, sec. 87A-1-201 (33). 

Rights of a holder in due course, see. 
87A-3-305. 

Rights of one not holder in due course, 
see. 87A-3-306. 

Taking for value, sec. 87A-3-303. 

Transfer, right to endorsement, sec. 
87A-3-201. 


Collateral References 


Bills and Notes@—327 et seq. 

10 C.J.S. Bills and Notes § 301 et seq. 

11 Am. Jur. 2d 424, 440, 444, 453, 550, 
562, 563, Bills and Notes, §§ 397, 414, 418, 
419, 424, 486, 495, 498. 


Crediting the proceeds of negotiable 
paper to holder’s deposit account as con- 
stituting bank a holder in due course. 6 
ALR 252 and 59 ALR 2d 1173. 

Payee as holder in due course under Ne- 
gotiable Instruments Law. 15 ALR 437; 
21 ALR 1365; 26 ALR 769; 32 ALR 289; 
68 ALR 962; 97 ALR 1215; 142 ALR 489 
and 169 ALR 1455. 

Effect of fraud in the inception of a 


bill or note to throw upon a subsequent 
holder the burden of proving that he is 
a holder in due course. 18 ALR 18; 34 
ALR 300 and 57 ALR 1083. 

One taking bill or note as a gift or in 
consideration of love and affection as a 
holder for value or in due course pro- 
tected against defenses between prior 
parties. 48 ALR 237. 

Executed consideration, endorsee of bill 
or note based on, who knows of circum- 
stances which might result in rescis- 
sion as between original parties, as hold- 
er in due course. 59 ALR 1026. 

Taking negotiable paper as collateral se- 
curity for or in payment of pre-existing 
indebtedness as sustaining one’s character 
as holder in due course under Uniform 
Negotiable Instruments Act. 80 ALR 670. 

Maturity of one or more of installments 
of notes payable in installments as affect- 
ing status of purchaser as holder in due 
course. 170 ALR 1029. 

Transferee of commercial paper given 
by purchaser of a chattel and secured by 
conditional sale, retention of title, or 
chattel mortgage as having status of 
holder in due course. 44 ALR 2d 97. 

Notice which has been forgotten as af- 
fecting status as holder in due course. 89 
ALR 2d 1104. 


DECISIONS UNDER FORMER LAW 


Altered Instrument 


In an action by bank, which, at request 
of a payee who was known only by sight, 
had cashed a $5,000 peneil-written check, 
bearing indications of material alteration, 
the maker of which was a stranger, with- 
out first presenting check to drawee bank 
in ordinary course of business, evidence 
was insufficient to sustain judgment for 
plaintiff bank against maker as against 
defenses of alteration and bad faith of 
holder. Miles City Bank v. Askin, 119 
M 581, 179 P 2d 750, 754, 171 ALR 790. 


Breach of Warranty as Defense 


Knowledge of a warranty that an auto- 
mobile would meet certain requirements 
as to service did not defeat a bank’s claim 
as a holder in due course of promissory 
notes taken in payment of the machine 
before maturity, and without being aware 
of a breach of such warranty. Baker State 
Bank v. Grant, 54 M 7, 9, 166 P 27. 


Burden of Proof 


Under former section 55-509 where, after 
plaintiff endorsee had made out a prima 
facie case, defendant (drawer) produced 


evidence tending fairly to prove that the 
payee had obtained the check through 
fraud, the burden shifted to plaintiff to 
prove every fact necessary to show that 
he was a holder in due course, among them 
that he took it in good faith and for 
value, failing in which he was not en- 
titled to recover. Matteson v. Trask, 63 M 
160, 164, 206 P 428. 

To defeat the claim of ownership of 
coupon Liberty bonds, negotiable, in char- 
acter, asserted by plaintiff in his action 
for their conversion, it was incumbent 
upon defendant bank to show that it was 
a holder in due course, under former see- 
tions 55-502, 55-508 and 55-509. Grosfield 
v. First Nat. Bank of Miles City, 73 M 
219, 235, 2386 P 250. 


Definition of Holder in Due Course 


A holder of a promissory note who 
bought it before maturity in good faith 
paying full value therefor without actual 
knowledge or notice that it was secured 
by a mortgage, or of the assignment of 
the note containing a provision that it was 
being transferred without recourse, was a 
holder in due course within the meaning of 
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former section 55-502. Wood v. Ferguson, 
71 M 540, 550, 230 P 592. 

Where plaintiffs in an action on a ne- 
gotiable instrument by their uncontra- 
dicted evidence showed that they became 
the holders of it before it was overdue, 
and without notice that it had been dis- 
honored, that they took it in good faith 
and for value, and that at the time it was 
negotiated to them they had no notice 
of any infirmity in the title of the person 
who negotiated it to them, their showing 
was sufficient to establish their status as 
holders in due course, and evidence to 
establish failure of consideration was in- 
admissible. Best v. Boyer, 98 M 40, 46, 
37 P 2d 331. 


Discount Purchase 


In the absence of evidence showing that 
plaintiff was not a holder in due course 
of the note sued upon, and mere fact that 
he purchased it at a ten per cent dis- 
count was not sufficient to raise an in- 
ference or suspicion that he bought a 
tainted instrument. Lister v. Donlan, 85 
M 571, 577, 281 P 348, 72 ALR 1. 


Jury Question 


While the question whether a holder of 
a negotiable instrument is a holder in due 
course is usually one of fact for the jury 
to decide, where the facts are shown and 
undisputed, and the transaction discloses 
nothing which would justify an inference 
of bad faith, it becomes one of law and 
it is the duty of the trial court to direct 
a verdict for plaintiff. Lister v. Donlan, 
85,M 571, 577, 281 P 348, 72 ALR 1. 


Knowledge of Representative Capacity 


In an action on a promissory note which 
had never been previously negotiated and 
was overdue when plaintiff acquired it by 
assignment, and who was therefore not 
a holder in due course, parol evidence was 
admissible to show that defendants with 
plaintiff’s knowledge had endorsed the 
note with the understanding that each was 
doing so as representative of an associa- 
tion and not in his personal capacity. An- 
derson v. Border, 75 M 516, 529, 244 P 
494, 


Knowledge Required to Defeat Holder 


To defeat the claim of plaintiff in an ac- 
tion on a promissory note that he was a 
holder in due course, on the ground that 
when he acquired it he had notice of a 
defect of title in the transferor consisting 
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87A-3-303 


of a breach of faith in the latter as 
against the maker, it must, under former 
section 55-506, be made to appear that he 
had actual knowledge of the infirmity or 
knowledge of such facts that his taking 
it under the circumstances amounted to 
bad faith. Olsen v. Zappone, 83 M 573, 
077, 273 P 635. 


Notice of Dishonor 


Where the payee in a demand note for 
five hundred dollars assigned it to plaintiff 
about twenty months after its date, with 
endorsements thereon showing partial pay- 
ments amounting to four hundred and fifty 
dollars of the principal sum due, and 
where it appeared that plaintiff, through 
one of its employees, had notice that there 
was dispute between the maker and the 
payee as to whether any balance remained 
unpaid, plaintiff was not a holder in due 
course, within the meaning of former 
section 55-502, but took the paper with 
notice of its dishonor, Brophy Grocery 
Co. v. Wilson, 45 M 489, 493, 124 P 510. 


Overdue Note 


A bank which accepted a note four 
years overdue did not become a holder in 
due course, but took only the title thereto 
which the assignor, its debtor, had, with 
the risk of all defects therein, as well as 
of the defenses to it or demands existing 
at the time against him with reference to 
it. Northwestern Improvement Co. v. 
Rhoades, 52 M 428, 434, 158 P 832. 

One who takes a promissory note by 
assignment after its maturity is not a 
holder in due course, and all defenses 
existing as against the original payee are 
available in his action to recover thereon. 
Alward v. Broadway Gold Min. Co., 94 
M 45, 52, 20 P 2d 647. 


Part Payment of Demand Note 


Part payment of the principal of a de- 
mand note is evidence of its dishonor. 
Brophy Grocery Co. v. Wilson, 45 M 489, 
493, 124 P 510. 


Payee Prima Facie Holder in Due Course 


The payee of a negotiable promissory 
note, in possession of it, is a prima facie 
holder in due course, within the meaning 
of the Uniform Negotiable Instruments 
Act, negotiation by endorsement and de- 
livery not being necessary to constitute 
one a holder in due course. Merchants’ 
Nat. Bank of Billings v. Smith, 59 M 280, 
292, 196 P 523, 15 ALR 430. 


A holder takes the instrument for value 


(a) to the extent that the agreed consideration has been performed 
or that he acquires a security interest in or a lien on the instru- 
ment otherwise than by legal process; or 
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(b) when he takes the instrument in payment of or as security for 
an antecedent claim against any person whether or not the claim 
is due; or 

(c) when he gives a negotiable instrument for it or makes an irrevo- 
eable commitment to a third person. 


History: En. Sec. 3-303, Ch. 264, L. 
1963. 


Cross-References 

Consideration for instrument, sec. 87A-3- 
408. 

Contract of accommodation party, sec. 
87A-3-415. 

Holder in due course, see. 87A-3-302, 

Warranties on presentment and trans- 
fer, sec. 87A-3-417. 


Collateral References 


Bills and Notes@=92, 94 (1), 352 et seq., 
497 (1). 


et seq.; 11 C.J.S. Bills and Notes §§ 654, 
742, 

11 Am. Jur, 2d 355, 368, Bills and 
Notes, §§ 334-339, 347, 348. 


Gift, one taking bill or note as, or in 
consideration of love and affection, as 
a holder for value. 48 ALR 237, 

Exchange of negotiable paper as sup- 
porting status as holder in due course. 
69 ALR 408. 

Unperformed obligation as value, as 
regards one’s status as a bona fide pur- 
chaser freed from prior equities. 124 
ALR 1259. 


10 C.J.S. Bills and Notes §§ 148, 150, 315 


87A-3-304. Notice to purchaser. (1) 
claim or defense if 


The purchaser has notice of a 


(a) the instrument is so incomplete, bears such visible evidence of 
forgery or alteration, or is otherwise so irregular as to call into 
question its validity, terms or ownership or to create an ambiguity 
as to the party to pay; or 

(b) the purchaser has notice that the obligation of any party is void- 
able in whole or in part, or that all parties have been discharged. 


(2) The purchaser has notice of a claim against the instrument when 
he has knowledge that a fiduciary has negotiated the instrument in pay- 
ment of or as security for his own debt or in any transaction for his own 
benefit or otherwise in breach of duty. 

(3) The purchaser has notice that an instrument is overdue if he has 
reason to know 


(a) that any part of the principal amount is overdue or that there 
is an uncured default in payment of another instrument of the 
same series; or 

(b) that acceleration of the instrument has been made; or 

(c) that he is taking a demand instrument after demand has been 
made or more than a reasonable length of time after its issue. 
A reasonable time for a check drawn and payable within the 
states and territories of the United States and the District of 
Columbia is presumed to be thirty days. 


(4) Knowledge of the following facts does not of itself give the pur- 
chaser notice of a defense or claim 


(a) that the instrument is antedated or postdated; 

(b) that it was issued or negotiated in return for an executory promise 
or accompanied by a separate agreement, unless the purchaser has 
notice that a defense or claim has arisen from the terms thereof ; 

(c) that any party has signed for accommodation; 
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(d) 


87A-3-305 


that an incomplete instrument has been completed, unless the 


purchaser has notice of any improper completion; 
(e) that any person negotiating the instrument is or was a fiduciary ; 
(f) that there has been default in payment of interest on the instru- 
ment or in payment of any other instrument, except one of the 


same series. 


(9) 


The filing or recording of a document does not of itself constitute 


notice within the provisions of this chapter to a person who would other- 


wise be a holder in due course. 


(6) To be effective notice must be received at such time and in such 
manner as to give a reasonable opportunity to act on it. 


History: En. Sec. 3-304, Ch. 264, L. 
1963. 


Cross-References 


Alteration of instrument, sec. 87A-3-407. 

Effect of discharge against holder in 
due course, sec. 87A-3-602. 

Holder in due course, sec. 87A-3-302. 

Larceny of instrument, secs. 94-2710 to 
94-2712. 

Notice to person or organization, sec. 
87A-1-201. 

Other writings affecting instrument, see. 
87A-3-119. 

“Presumption” 
(31). 

Promise or order, when unconditional, 
sec. 87A-3-105. 

Restrictive endorsement, effect of, see. 
87A-3-206. 

Transfer, right to endorsement, sec. 87A- 
3-201. 


defined, sec. 87A-1-201 


Collateral References 

Bills and Notes@=332 et seq. 

10 C.J.S. Bills and Notes § 321 et seq. 

11 Am. Jur. 2d 453, Bills and Notes, 
§ 424 et seq. 


Memoranda or notations on paper as 
affecting one’s character as a holder in 
due course. 34 ALR 1377. 

Renewal of note after notice of defense 
as destroying bona fide character of hold- 
er. 35 ALR 1294, 

Public records as affecting one’s char- 
acter as a holder in due course of nego- 
tiable paper. 37 ALR 860. 

Notation or memorandum on bill or note 
as notice. 56 ALR 1373. 

“Trustee” or “agent” after name of 
payee, endorser, or endorsee, as charg- 
ing transferee with notice of trust in 
favor of third parties or of defenses in 
maker, 61 ALR 1389. 

Endorsement without recourse as af- 
fecting character of endorsee or subse- 
quent holder as holder in due course. 77 
ALR 487. 

High rate of discount upon sale of ne- 
gotiable paper as affecting one’s status 
as holder in due course. 91 ALR 1139. 

Transferee of commercial paper given 
by purchaser of chattel and secured by 
conditional sale, retention of title, or chat- 
tel mortgage, as subject to defenses which 
chattel purchaser could assert against 
seller. 44 ALR 2d 84. 


DECISIONS UNDER FORMER LAW 


Facts Known by Holder 


To defeat the claim of plaintiff in an 
action on a promissory note that he was a 
holder in due course, on the ground that 
when he acquired it he had notice of a 
defect of title in the transferor consisting 
of a breach of faith in the latter as 


87A-3-305. Rights of a holder in due course. 


against the maker, it must, under former 
section 55-506, be made to appear that he 
had actual knowledge of the infirmity or 
knowledge of such facts that his taking 
it under the circumstances amounted to 
bad faith. Olsen v. Zappone, 83 M 573, 
578, 273 P 635. 


To the extent that a 


holder is a holder in due course he takes the instrument free from 
(1) all claims to it on the part of any person; and 
(2) all defenses of any party to the instrument with whom the holder 


has not dealt except 


(a) 


and 


infancy, to the extent that it is a defense to a simple contract; 
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(b) such other incapacity, or duress, or illegality of the transaction, 
as renders the obligation of the party a nullity; and 

(c) such misrepresentation as has induced the party to sign the instru- 
ment with neither knowledge nor reasonable opportunity to obtain 
knowledge of its character or its essential terms; and 

(d) discharge in insolvency proceedings; and 

(e) any other discharge of which the holder has notice when he takes 


the instrument. 


History: En. Sec. 3-305, Ch. 264, L. 
1963. 


Cross-References 


Alteration of instrument, sec. 87A-3-407. 

Burden of establishing signatures, de- 
fenses and due course, sec. 87A-3-307. 

Effeet of discharge against holder in 
due course, see. 87A-3-602. 

Incomplete instruments, sec. 87A-3-115. 

Notice of claim or defense, see. 87A-3- 
304 (1) (b). 

Reacquisition of instrument, sec. 87A-3- 
208. 

Rights of one not holder in due course, 
sec. 87A-3-306, 

Transfer, right to endorsement, sec. 87A- 
3-201. 


Collateral References 


Bills and Notes€327, 363 et seq. 

10 C.J.S. Bills and Notes §§ 301, 482 et 
seq. 

11 Am. Jur. 2d 426, 714, 732, 737, Bills 
and Notes, §§ 398, 652, 666, 690. 


Negotiable Instruments Law as affecting 
defense of usury. 5 ALR 1447 and 95 ALR 
735, 

Insanity of maker, drawer, or endorser 
as defense against holder in due course. 
24 ALR 2d 1380. 

Rights of bona fide purchaser of note 
given to cover gambling loan. 53 ALR 2d 
376, 


DECISIONS UNDER FORMER LAW 


Presumption of Valid Delivery 


Under former section 55-216, where a 
negotiable instrument (trade acceptance) 
is in the hands of a holder in due course 
and produced by him at the trial of an 
action to recover thereon, a valid and 
intentional delivery of it to the trans- 
feree and acceptance of the instrument by 
the drawee are presumed; hence failure 
to prove them does not entitle defendant 


to a nonsuit. Best v. Boyer, 98 M 40, 
45, 37 P 2d 331. 


Want or Failure of Consideration 


Want or failure of consideration for a 
negotiable promissory note constitutes no 
defense as against a holder in due course, 
under former section 55-507, Lister v. 
Donlan, 85 M 571, 577, 281 P 348, 72 
ALR 1. 


87A-3-306. Rights of one not holder in due course. Unless he has the 


rights of a holder in due course any person takes the instrument subject to 


(a) all valid claims to it on the part of any person; and 

(b) all defenses of any party which would be available in an action 
on a simple contract; and 

(ec) the defenses of want or failure of consideration, nonperformance 
of any condition precedent, nondelivery, or delivery for a special 
purpose (section 87A-3-408) ; and 

(d) the defense that he or a person through whom he holds the instru- 


ment acquired it by theft, or that payment or satisfaction to such 

holder would be inconsistent with the terms of a restrictive en- 

dorsement. The claim of any third person to the instrument is 

not otherwise available as a defense to any party liable thereon 

unless the third person himself defends the action for such party. 
History: En. Sec. 3-306, Ch. 264, L. Cross-References 


1963. Burden of establishing signatures, de- 
fenses and due course, sec. 87A-3-307. 
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Holder in due course, rights of, secs. 
87A-3-302, 87A-3-305. 

Negotiation effective although it may 
be rescinded, sec. 87A-3-207. 

Notice to third party, sec. 87A-3-803. 

Transfer, right to endorsement, sec. 87A- 
3-201. 


Collateral References 


Bills and Notes@96, 314-322, 327, 451, 
453, 

10 C.J.S. Bills and Notes §§ 301, 479, 481 
et seq.; 11 C.J.S. Bills and Notes § 739. 

11 Am. Jur. 2d 396, 716, 732, Bills and 
Notes, §§ 372, 653, 666. 


Negotiable Instruments Law as affect- 
ing defense of usury. 5 ALR 1447 and 95 
ALR 735, 

Kiffeet of Negotiable Instruments Law 
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on statute invalidating instrument given 
for gambling consideration. 11 ALR 211; 
o7 ALR 698 and 46 ALR 959. 

Deception as to character of paper 
signed as defense as against bona fide 
holder of negotiable paper. 160 ALR 1295, 

Insanity of maker, drawer or endorser 
as defense against holder in due course. 
24 ALR 2d 1380. 

Holder in due course of commercial 
paper given by purchaser of chattel as 
secured by conditional sale, retention of 
title, or chattel mortgage, as subject to 
defense of failure of consideration which 
chattel purchaser could assert against 
seller, 44 ALR 2d 35. 

Rights of bona fide purchaser of note 
given to cover gambling loan. 53 ALR 2d 
376, 


DECISIONS UNDER FORMER LAW 


Admissibility of Note in Evidence 


In an action on a promissory note, its 
production by plaintiff raised a presump- 
tion of a valid and intentional delivery of 
it to the payee by the maker, and it was 
properly admitted as against the objection 
that plaintiff was not the owner or holder 
thereof, Ely, Salyards & Co. v. Farmers’ 
Elevator Co., 69 M 265, 270, 221 P 522. 


Defenses Available against Holder Not 
in Due Course 

The Uniform Negotiable Instruments 
Act deals with negotiable instruments 
only so long as they are in the hands of 


holders in due course; if in other hands, 
they are subject to the same defenses as 
if nonnegotiable. Merchants’ Nat. Bank 
of Billings v. Smith, 59 M 280, 292, 196 
P 523, 15 ALR 430. 


Delivery Not Shown 


Under former section 55-216, delivery 
of a promissory note, in order to be effee- 
tual, must be made by or under the author- 
ity of the maker of the instrument, and 
therefore where no such delivery is shown 
the payee named therein cannot recover 
on it. Baroch v. Greater Montana Oil Co., 
FUERA 95,707, 2aocr SOU; 


87A-3-307. Burden of establishing signatures, defenses and due course. 
(1) Unless specifically denied in the pleadings each signature on an instru- 
ment is admitted. When the effectiveness of a signature is put in issue 


(a) 
(b) 


signature; but 


the burden of establishing it is on the party claiming under the 


the signature is presumed to be genuine or authorized except 


where the action is to enforce the obligation of a purported signer 
who has died or become incompetent before proof is required. 


(2) 


When signatures are admitted or established, production of the 


instrument entitles a holder to recover on it unless the defendant estab- 


lishes a defense. 


(3) After it is shown that a defense exists a person claiming the rights 
of a holder in due course has the burden of establishing that he or some 
person under whom he claims is in all respects a holder in due course. 


History: En. Sec. 3-307, Ch. 264, L. 
1963. 


Cross-References 

Burden of establishing a fact, sec, 87A- 
1-201 (8). 

“Holder” defined, see. 87A-1-201 (20). 


Holder in due course, rights of, sees. 
87A-3-302, 87A-3-305. 

Rights of one not holder in due course, 
sec. 87A-3-306. 

Signature, authorized 
sees. 87A-3-401, 87A-3-4038. 


representative, 
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Transfer, right to endorsement, sec. 87A- 
3-201. 
Unauthorized signatures, sec. 87A-3-404. 


Collateral References 


Bills and Notes@489 et seq. 
11 C.J.S. Bills and Notes § 644 et seq. 
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Direction of verdict based on testimony 
of party or interested witness as to good 
faith of holder. 72 ALR 61. 

Taking negotiable paper in payment of 
pre-existing indebtedness as _ sustaining 
one’s character as holder in due course. 
80 ALR 671. 


DECISIONS UNDER FORMER LAW 


Burden of Proof 


Under former section 55-509, where, 
after plaintiff endorsee had made out a 
prima facie case, defendant (drawer) pro- 
duced evidence tending fairly to prove 
that the payee had obtained the check 
through fraud, the burden shifted to plain- 


tiff to prove every fact necessary to show 
that he was a holder in due course, among 
them: that he took it in good faith and 
for value, failing in which he was not 
entitled to recover. Matteson v. Trask, 63 
M 160, 164, 165, 206 P 428. 


Part 4 
Liability of Parties 


87A-3-401. Signature. 
his signature appears thereon. 


(1) No person is lable on an instrument unless 


(2) <A signature is made by use of any name, including any trade or 
assumed name, upon an instrument, or by any word or mark used in lieu 


of a written signature. 


History: En. Sec. 3-401, Ch. 264, L. 
1963. 


Cross-References 


Acceptance of draft, sec. 87A-3-410. 

Ambiguous capacity, signature in, sec. 
87A-3-402. 

Authorized representative, signature by, 
sec. 87A-3-403. 

Endorsement of instrument, see. 87A-3- 
202 (2). 

Impostors, signature in name of payee, 
see. 87A-3-405. 

Unauthorized signatures, negligence con- 
tributing to, sees. 87A-3-404, 87A-3-406. 

Wrong or misspelled name, see. 87A-3- 
203. 


Collateral References 


Bills and Notes¢=54, 59; Signatures¢1 
et seq. 

10 C.J.S. Bills and Notes §§ 34, 73 et 
seq.; 80 C.J.S. Signatures §1 et seq. 

11 Am. Jur. 2d 237, Bills and Notes, 
§§ 209, 210. 


Sufficiency of signing or endorsing a bill 
or note by printing or stamping. 7 ALR 
672 and 46 ALR 1498. 

Place of maker’s signature on bill or 
note. 20 ALR 394. 

Construction and effect of statutes as 
to doing business under an assumed or 
fictitious name or designation not show- 
ing the names of the persons interested. 
42 ALR 2d 516. 


DECISIONS UNDER FORMER LAW 


Absence of Name from Note 


A person whose name does not appear on 
a promissory note is not liable thereon. 
Kohrs v. Smith, 45 M 467, 472, 124 P 275; 
Young v. Bray, 54 M 415, 417, 170 P 1044. 
To hold a person, or his estate, liable 


on a promissory note, his name must ap- 
pear thereon. First Nat. Bank of Missoula 
v. Cottonwood Land Co., 51 M 544, 548, 
154 P 582. See also First State Bank of 
Philipsburg v. Mussigbrod, 83 M 68, 84, 
271 P 695. 


87A-3-402. Signature in ambiguous capacity. Unless the instrument 
clearly indicates that a signature is made in some other capacity it is 


an endorsement. 
History: En. Sec. 3-402, Ch. 264, L. 
1963. 


Cross-Reference 
Signature, how made, sec. 87A-3-401. 
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Collateral References 


Bills and Notes¢=116, 119, 223, 248, 267, 
294, 496 (3). 


87A-3-403 


10 C.J.S. Bills and Notes §§ 38 et seq., 
2; 11 C.J.S. Bills and Notes § 661. 
11 Am. Jur, 2d 241, 381, Bills and Notes, 
§§ 212, 358. 


DECISIONS UNDER FORMER LAW 


Nonnegotiable Instrument 


In the absence of a special agreement to 
that effect, one who signs his name on 
the back of a nonnegotiable note is not 
an endorser in the sense that term is used 
in the Negotiable Instruments Law; hence 
an instruction in the language of former 


87A-3-403. Signature by authorized representative. 


section 55-604, that a person who places 
his signature upon an instrument other- 
wise than as maker, drawer or acceptor 
is deemed to be an endorser, was in- 
applicable in an action on such a note. 
Newer v. First Nat. Bank of Harlem, 74 
M 549, 555, 241 P 613. 


(1) 


A signature 


may be made by an agent or other representative, and his authority to 
make it may be established as in other cases of representation. No par- 
ticular form of appointment is necessary to establish such authority. 


An authorized representative who signs his own name to an instru- 


is personally obligated if the instrument neither names the person 


represented nor shows that the representative signed in a repre- 


except as otherwise established between the immediate parties, 


is personally obligated if the instrument names the person repre- 
sented but does not show that the representative signed in a 
representative capacity, or if the instrument does not name the 
person represented but does show that the representative signed 


(2) 
ment 
(a) 
sentative capacity ; 
(b) 
in a representative capacity. 
(3) 


Except as otherwise established the name of an organization pre- 


ceeded or followed by the name and office of an authorized individual is a 
signature made in a representative capacity. 


History: En. Sec. 3-403, Ch. 264, L. 
1963. 


Cross-References 


Impostors, signature in name of payee, 
sec. 87A-3-405. 

“Representative” defined, sec. 87A-1-201 
(35). 

Signature, appearance on instrument re- 
quired, sec. 87A-3-401 (1). 

Unauthorized signatures, sec. 87A-3-404. 


Collateral References 

Bills and Notes€=54, 123; Principal and 
Agent@>109, 126 (3). 

3 C.J.S. Agency §§ 112, 233; 10 CJS. 
Bills and Notes §§ 32, 73, 114. 


11 Am. Jur. 2d 615, Bills and Notes, 
§ 550 et seq. 


Authority of agent to endorse and trans- 
fer commercial paper. 12 ALR 111 and 
37 ALR 2d 453. 

Liability of principal for overdraft 
drawn by agent and paid by bank. 58 
ALR 816. 

Authority of officer or agent of bank to 
endorse and transfer commercial paper. 
37 ALR 2d 505. 

Authority of corporate officers to en- 
dorse and transfer commercial paper. 37 
ALR 2d 523. 

Capacity in which one endorses com- 
mercial paper of corporation without quali- 
fication. 82 ALR 2d 424. 


DECISIONS UNDER FORMER LAW 


Business Association 

Persons conducting business as a vol- 
untary association, using a common or 
trade name, may be held jointly and sev- 


erally liable upon a note executed in the 
trade name by their agent authorized to 
do so. Larson v. Marcy, 61 M 1, 7, 201 
P 685. 
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Corporate Officer 


Under former section 55-220, the en- 
dorsement, “J. H. Irwin, Presdt. Great 
Northern Surety Co.,”’ on a note made 
payable to the company was its endorse- 
ment and not that of the individual signer, 
the contention that the words following 
the name were merely descriptio personae 
and did not indicate the character in 
which he acted not being maintainable 
under the Negotiable Instruments Law. 
Commercial Nat. Bank of Great Falls v. 
Reichelt, 62 M 302, 307, 204 P 1037. 


Effect of Signature by Agent 
Under former section 55-219, the signa- 


87A-3-404. Unauthorized signatures. (1) 


UNIFORM COMMERCIAL CODE 


ture of any party to a negotiable instru- 
ment may be made by a duly authorized 
agent. Commercial Nat. Bank of Great 
Falls v. Reichelt, 62 M 302, 305, 204 P 
10387. 


Pleading of Execution by Principal 


An allegation in an action on a promis- 
sory note that it was executed by a cer- 
tain person is sustained by proof of execu- 
tion by an authorized agent of such person, 
and ratification of the acts of the agent 
can be proved under the general allegation 
that the principal executed it. Coffman v. 
Niece, 110 M 541, 545, 105 P 2d 661. 


Any unauthorized signa- 


ture is wholly inoperative as that of the person whose name is signed 
unless he ratifies it or is precluded from denying it; but it operates as 
the signature of the unauthorized signer in favor of any person who in 


good faith pays the instrument or takes it for value. 
(2) Any unauthorized signature may be ratified for all purposes of 


this chapter. 


Such ratification does not of itself affect any rights of the 


person ratifying against the actual signer. 


History: En. Sec. 3-404, Ch. 264, L. 
1963. 


Cross-References 


Burden of establishing signatures, sec. 
87A-3-307. 

Fictitious instrument, penalty for utter- 
ing or passing, sec. 94-2007. 

Forgery, penalty, sec. 94-2006. 

Impostors, signature in name of payee, 
sec. 87A-3-405. 

Negligence contributing to unauthorized 
signature, sec. 87A-3-406. 


Signature, authorized representative, 
sees. 87A-3-401, 87A-3-403. 
“Unauthorized” signature or endorse- 


ment defined, sec. 87A-1-201 (43). 


Collateral References 


Bills and Notes@54, 123, 201, 377. 
10 C.J.S. Bills and Notes §§ 73, 493. 


87A-3-405. Impostors—signature in name of payee. 


11 Am. Jur. 2d 789, 794, Bills and Notes, 
§§ 709, 713, 714. 


Payment of check upon forged or un- 
authorized endorsement as affecting the 
right of true owner against the bank. 
14 ALR 764; 69 ALR 1076 and 137 ALR 
874. 

Right of owner of check against one 
who cashes it on a forged or unauthorized 
endorsement and procures its payment by 
drawee. 31 ALR 1068 and 67 ALR 1535. 

Rights and obligations between depos- 
itor and bank which pays forged check, as 
affected by provisions of Negotiable "In- 
struments Law. 146 ALR 840. 

When depositor-drawer of check is ‘tore: 
cluded” under Negotiable Instruments 
Law, § 23, from setting up forgery of 
endorsement or want of authority against 
drawee bank. 39 ALR 2d 641. 


(1) An endorse- 


ment by any person in the name of a named payee is effective if 


(a) an impostor by use of the mails or otherwise has induced the 
maker or drawer to issue the instrument to him or his confederate 


in the name of the payee; or 


(b) a person signing as or on behalf of a maker or drawer intends the 
payee to have no interest in the instrument; or 

(c) an agent or employee of the maker or drawer has supplied him 
with the name of the payee intending the latter to have no such 


interest. 


(2) Nothing in this section shall affect the criminal or civil liability 


of the person so endorsing. 
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History: En. Sec. 3-405, Ch. 264, L. 
1963. 


Cross-References 


Signature, authorized representative, 
sees. 87A-3-401, 87A-3-403. 

Unauthorized signature, negligence con- 
tributing to, sees. 87A-3-404, 87A-3-406. 


Collateral References 


Bills and Notes¢—6, 32, 182, 279. 
10 C.J.S. Bills and Notes §§ 129, 192, 220. 


87A-3-407 


10 Am. Jur. 2d 606-610, Banks, §§ 638- 
640. 


Right of drawee of forged check or 
draft to reeover amount paid thereon. 
12 ALR 1089; 71 ALR 337 and 121 ALR 
1056, 

Who must bear loss as between drawer 
or endorser, who delivers check to an im- 
postor and one who purchases, cashes, or 
pays it upon the impostor’s endorsement. 
22 ALR 1228 and 81 ALR 2d 1365. 


87A-3-406. Negligence contributing to alteration or unauthorized signa- 


ture. 


Any person who by his negligence substantially contributes to a 


material alteration of the instrument or to the making of an unauthorized 
signature is precluded from asserting the alteration or lack of authority 
against a holder in due course or against a drawee or other payor who pays 
the instrument in good faith and in accordance with the reasonable com- 
mercial standards of the drawee’s or payor’s business. 


History: En. Sec. 3-406, Ch. 264, L. 3 C.J.S. Alteration of Instruments § 17; 
1963. 10 C.J.S. Bills and Notes § 484. 
10 Am. Jur, 2d 589, Banks, § 624; 11 Am. 


Cross-References 

Alteration of instrument, sec. 87A-3-407, 

“Good faith” defined, sec. 87A-1-201 
(19). 

Signature, how made, sec. 87A-3-401. 

“Unauthorized” signature or endorse- 
ment defined, see. 87A-1-201 (43). 

Unauthorized signatures, effect, sec. 87A- 
3-404, 


Collateral References 
Alteration of MInstruments@=22; 


Bills. 


Jur. 2d 413, 789, Bills and Notes, §§ 386, 
710. 


Negligence in drawing check which 
facilitates alteration as to amount as 
affecting drawee’s bank’s liability. 42 
ALR 2d 1070. 

Payee’s prior negligence facilitating 
forging of endorsement as precluding re- 
eovery from bank paying check. 87 ALR 
2d 638. 


and Notes€115, 453. 


87A-3-407. Alteration. (1) Any alteration of an instrument is mate- 
rial which changes the contract of any party thereto in any respect, includ- 
ing any such change in 


(a) the number or relations of the parties; or 

(b) an incomplete instrument, by completing it otherwise than as 
authorized; or 

(c) the writing as signed, by adding to it or by removing any part 
niet. 

(2) As against any person other than a subsequent holder in due 

course 

(a) alteration by the holder which is both fraudulent and material 
discharges any party whose contract is thereby changed unless 
that party assents or is precluded from asserting the defense; 

(b) no other alteration discharges any party and the instrument may 


be enforced according to its original tenor, or as to incomplete 
instruments according to the authority given. 
(3) A subsequent holder in due course may in all cases enforce the 
instrument according to its original tenor, and when an incomplete instru- 
ment has been completed, he may enforce it as completed. 
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History: En. Sec. 3-407, Ch. 264, L. 
1963. 


Cross-References 


Altered bill or note, action because of 
bank’s payment, limitation, see. 93-2618. 

Bank may charge customer’s account in 
case of altered instrument, sec. 87A-4-401. 

Burden of establishing signatures, de- 
fenses and due course, sec. 87A-3-307, 

Effect of discharge against holder in due 
course, sec. 87A-3-602. 

Holder in due course, rights of, sec. 87A- 
3-305. 

Incomplete instruments, sec. 87A-3-115. 

Notice to purchaser, sec. 87A-3-304. 

Rights of one not holder in due course, 
see. 87A-3-306. 


Collateral References 


Alteration of Instruments€=2 et seq.; 
Bills and Notes¢=378. 

3 C.J.S. Alteration of Instruments § 4 
et seq.; 10 C.J.S. Bills and Notes § 486. 


Alteration of commercial paper by re- 
ducing the amount. 9 ALR 1087. 
Liability of party to commercial paper 
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so drawn as to be easily alterable as to 
amount. 22 ALR 1139; 36 ALR 327 and 
39 ALR 1380. 

Rights and liabilities of bank with re- 
spect to certified check or draft fraudu- 
lently altered. 22 ALR 1157. 

Detachment of paper used to conceal 
the nature or terms of a bill or note which 
one signed or endorsed, as an alteration. 
34 ALR 532. 

Alteration of note before delivery to 
payee as affecting parties who do not per- 
sonally consent. 44 ALR 1244. 

Erasing endorsement of payment as an 
alteration of instrument. 44 ALR 1540. 

Alteration of instrument by agent as 
binding on principal. 51 ALR 1229. 

Rights and obligations between depos- 
itor and bank which pays forged check as 
affected by provisions of Negotiable In- 
struments Law. 146 ALR 840. 

Indication of alteration as affecting 
transferee’s character as holder in due 
course. 171 ALR 798. 

Rights and liabilities of drawee bank, 
as to persons other than drawer, with 
respect to uncertified check which was 
altered. 75 ALR 2d 611. 


DECISIONS UNDER FORMER LAW 


Marks of Alteration 


Where a check on its face showed signs 
of alteration, the figures having been writ- 
ten with different pencil than balance of 
writing and the surface of paper under- 
lying such figures bearing unmistakable 


signs of erasure so that alteration ap- 
peared suspicious, it would not be pre- 
sumed that alteration was made prior to 
delivery and with assent of maker. Miles 
City Bank v. Askin, 119 M?} 581;°>1799P 
2d 750, 754, 171 ALR 790. 


87A-3-408. Consideration. Want or failure of consideration is a de- 
fense as against any person not having the rights of a holder in due course 
(section 87A-3-305), except that no consideration is necessary for an instru- 
ment or obligation thereon given in payment of or as security for an 
antecedent obligation of any kind. Nothing in this section shall be taken 
to displace any statute outside this act under which a promise is enforce- 
able notwithstanding lack or failure of consideration. Partial failure of 
consideration is a defense pro tanto whether or not the failure is in an 


ascertained or liquidated amount. 


History: En. Sec. 3-408, Ch. 264, L. 
1963. 


Cross-References 


Burden of establishing signatures, de- 
fenses and due course, see. 87A-3-307. 

Effect of recital, sec. 93-1301-6. 

Presumption, sec. 93-1301-7. 

Rights of one not holder in due course, 
see. 87A-3-306 (c). 

Taking for value, sec. 87A-3-303. 


Collateral References 

Bills and Notes€90, 97, 315, 370, 452 
(3), 493 (1), 497 (1). 

10 C.J.S. Bills and Notes §§ 143, 152, 153, 


517; 11 C.J.S. Bills and Notes §§ 654, 655, 
755. 

11 Am. Jur. 2d 243, 264, 721, Bills and 
Notes, §§ 215, 216, 237, 238, 657. 


Bona fides of purchaser of bill or note 
on an executory consideration. 3 ALR 
987 and 100 ALR 1357. 

Cross notes, bills, or checks as consider- 
ation for each other. 7 ALR 1569. 

Moral obligation as consideration for 
executory promise. 17 ALR 1299; 79 ALR 
1346 and 8 ALR 2d 787. 

Renewal as affecting defense of failure 
of consideration. 35 ALR 1258 and 72 
ALR 600. 
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Burden of proof as to consideration 
when plaintiff not protected as holder in 
due course. 35 ALR 1370; 65 ALR 904 
and 127 ALR 1003. 

Right of maker, or other party to trans- 
fer to make the defense that paper was 
transferred on a gambling consideration. 
56 ALR 1322. 


87 A-3-408 


Surrender of claim against insolvent as 
consideration for promise by third person. 
59 ALR 315. 

Consideration for note or other obliga- 
tion given to make good depletion of 
capital or assets of bank. 95 ALR 534. 

Right of recovery by bona fide pur- 
chaser of note or other instrument given 
to cover gambling loan. 53 ALR 2d 376. 


DECISIONS UNDER FORMER LAW 


Burden of Proof 


In an action on a promissory note 
against the maker, plaintiff is not re- 
quired to prove consideration, a note 
being deemed to have been issued for a 
valuable consideration, and absence of it 
being a matter of defense. Alley v. Butte 
& Western Min. Co., 77 M 477, 487, 251 
Prols. 

The burden of showing a want of con- 
sideration to support a written instrument 
lies with the party seeking to invalidate 
it on that ground, the presumption being 
that there was a consideration. Farmers 
& Miners’ State Bank v. Probst, 81 M 248, 
258, 263 P 693. 


Evidence of Prior Indebtedness 


When defendant signed written guar- 
anty to pay for goods sold by plaintiff 
to a codefendant and thereafter, while 
unpaid indebtedness remained on this con- 
tract a “renewal contract” was executed 
by the same parties, in action against 
guarantor on second contract where de- 
fense was lack of consideration, the first 
contract was admissible to prove con- 
sideration for the second, since it showed 
the guarantor’s prior indebtedness, a valid 
consideration under former section 55-302. 
W. T. Rawleigh Co. v. Miller, 105 M 456, 
462, 73 P 2d 552. 


Extension of Time as Consideration 


Where the vendor of land accepted a 
note in payment of interest past due on 
a deferred payment of the purchase price, 
he waived the right given him under the 
contract of sale to declare the contract 
terminated by its breach, and extended the 
time in which the amount might be paid, 
and such extension was a sufficient con- 
sideration for the note. Edwards v. Muri, 
73 M 339, 346, 237 P 209. 


Partially Valid Consideration 


A note given in aid of a contract which 
is invalid under the statute of frauds is 
without consideration and payment there- 
of cannot be enforced; but where only a 
portion of a note is given in payment of 
such a void contract, the remaining por- 
tion being based upon a valid considera- 


tion, payment may be enforced as to such 
latter portion. Eecles v. Kendrick, 80 M 
120, 129, 259 P 609. 


Pleading Want of Consideration 


In an action by the payee of a promis- 
sory note against the maker, defendant’s 
general averment that the note “was exe- 
cuted without any consideration whatever 
and there was a total absence and failure 
of consideration” was sufficient without 
setting out the evidentiary facts upon 
which defendant relied. United States 
Nat. Bank of Red Lodge v. Chappell, 71 
M 553, 563, 230 P 1084. 

Under former section 55-305, absence of 
consideration is a matter of defense as 
against any person not a holder in due 
course. This is an affirmative defense, and 
must be pleaded. Sommer v. Wigen, 103 
M 327, 331, 62 P 2d 333. 


Pre-Existing Debt 


An antecedent or pre-existing debt con- 
stitutes value, and therefore one who takes 
property in satisfaction of such a debt is 
a purchaser for value and entitled to full 
protection as such. Hackney v. Birely, 
67 M 155, 162, 215 P 642; Schauer v. 
Morgan, 67 M 455, 465, 216 P 347; Mulany 
v. Murray, 68 M 245, 252, 216 P 1105. 

A pre-existing debt constitutes value 
and, therefore, the surrender of an old 
promissory note upon execution of one to 
take its place is a sufficient consideration 
for the latter, and the fact that the obli- 
gation surrendered is that of another per- 
son is immaterial. First State Bank of 
Philipsburg v. Mussigbrod, 83 M 68, 88, 
27 eR 695; 


Presumption of Continued Existence 


In view of the ease with which a note 
and mortgage may be transferred without 
the necessity of making a public record 
thereof, the presumption that a thing once 
shown to have existed will be presumed to 
have continued as long as is usual with 
things of that nature (93-1301-7), stand- 
ing alone, was too weak as proof of owner- 
ship to establish a prima facie case of 
want or absence of consideration, after 
fifteen years. Sommer v. Wigen, 103 M 
327, 333, 62 P 2d 333. 
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Promissory Note Constitutes Valuable 
Consideration 


A promissory note given in considera- 
tion of an oil and gas lease was a valuable 
consideration, and the fact that the lessor 
more than a year after its delivery re- 
turned it to the lessee was immaterial; it 
having been the property of the lessor, 
he could do with it as he saw fit. Nadeau 
v. The Texas Co., 104 M 558, 569, 69 P 
2d 586, 593. 


Sufficiency of Consideration 

Where plaintiff, in possession of public 
land under a claim of right to desert entry 
and upon which he had made improve- 
ments consisting of about three miles of 
fencing, located defendants thereon, de- 
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livered possession and surrendered the im- 
provements to them, defendants giving a 
note for $650 in payment, there was 
sufficient consideration for the instrument. 
McConnell v. Blackley, 66 M 510, 514, 
214 P 64, 


Transfer to Secure Antecedent Debt 


While the cancellation or satisfaction of 
an antecedent debt constitutes a sufficient 
consideration for a transfer under former 
section 55-302, and may make the trans- 
feree a bona fide purchaser, the mere 
transfer of property to secure an anteced- 
ent debt does not make the transferee an 
innocent purchaser. Rasmussen v. Lee & 
Co., 104 M 278, 285, 66 P 2d 119. 


(1) <A check or other draft does 


not of itself operate as an assignment of any funds in the hands of the 
drawee available for its payment, and the drawee is not liable on the 


instrument until he accepts it. 


(2) Nothing in this section shall affect any lability in contract, tort 
or otherwise arising from any letter of credit or other obligation or repre- 


sentation which is not an acceptance. 


History: En. Sec. 3-409, Ch. 264, L. 
1963. 


Cross-References 


Acceptance varying draft, sec. 87A-3- 
412, 

Certification of check, sec. 87A-3-411. 

Contract of accommodation party, sec. 
87A-3-415. 

Definition and operation of acceptance, 
sec. 87A-3-410. 

Payor bank’s responsibility for late re- 
turn of item, sec. 87A-4-302. 


87A-3-410. Definition and operation of acceptance. 


Collateral References 


Assignments€~49; Banks and Banking 
€-140 (38), 145; Bills and Notes€=23, 66. 

6 C.J.S. Assignments § 60; 9 C.J.S. Banks 
and Banking § 373; 10 C.J.S. Bills and 
Notes §§ 35, 171. 

10 Am. Jur. 2d 531, 538, Banks, §§ 562, 
563, 568; 11 Am. Jur. 2d 142, Bills and 
Notes, § 104. 


(1) Acceptance 


is the drawee’s signed engagement to honor the draft as presented. It 
must be written on the draft, and may consist of his signature alone. It be- 
comes operative when completed by delivery or notification. 
(2) <A draft may be accepted although it has not been signed by the 
drawer or is otherwise incomplete or is overdue or has been dishonored. 
(8) Where the draft is payable at a fixed period after sight and the 
acceptor fails to date his acceptance the holder may complete it by supply- 


ing a date in good faith. 


History: En. Sec. 3-410, Ch. 264, L. 
1963. 


Cross-References 


Acceptance varying draft, sec. 87A-3- 
412, 

Certification of check, sec. 87A-3-411. 

Conversion of instrument, sec. 87A-3-419. 

Finality of payment or acceptance, sec. 
87A-3-418. 

Liability of drawee in contract, tort or 


otherwise arising from obligation or repre- 
sentation, which is not an acceptance, un- 
affected, sec. 87A-3-409 (2). 

Signature must appear on instrument, 
see. 87A-3-401 (1). 

Warranties on presentment and transfer, 
sec. 87A-3-417. 


Collateral References 


Alteration of Instruments¢€7, 12; Bills 
and Notes€68 et seq. 
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3 C.J.S. Alteration of Instruments § 62 
et seq.; 10 C.J.S. Bills and Notes § 174 et 
seq. 

11 Am. Jur, 2d 565, Bills and Notes, 
§ 500 et seq. 


Acceptance of checks by telegraph or 
telephone. 2 ALR 1146 and 13 ALR 989. 

Ratification by corporation of unauthor- 
ized acceptance of commercial paper by 
officer by acceptance and retention of 
benefits. 7 ALR 1472. 

Clearinghouse transactions as payment 
or acceptance of checks. 12 ALR 998 and 
30 ALR 1028. 

What amounts to acceptance extrinsic 
to check. 26 ALR 312. 

Variance between description of goods 
in letter of credit and documents accom- 
panying draft as affecting duty to accept 
draft. 30 ALR 353. 


87A-3-411. Certification of a check. 


acceptance. 
prior endorsers are discharged. 


87 A-3-412 


Acceptance of ceashier’s check from 
debtor as absolute or conditional payment. 
36 ALR 470; 42 ALR 1353 and 45 ALR 
1487. 

Bank’s acceptance of check as affected 
by attempt to pay it otherwise than in 
eash. 38 ALR 185. 

Drawee’s mere writing of his name on 
bill as an acceptance thereof. 48 ALR 760. 

Discharge of drawer or endorser of 
check by holder’s acceptance therefor of 
something other than money. 52 ALR 994 
and 87 ALR 442, 

Endorsement of bill or note by writing 
not an instrument in itself. 56 ALR 921, 

Construction and effect of provision of 
Negotiable Instruments Law regarding 
destruction of or refusal to return bill as 
an acceptance. 63 ALR 1138. 


Certification of a check is 


(1) 


Where a holder procures certification the drawer and all 


(2) Unless otherwise agreed a bank has no obligation to certify a 


check. 


(3) <A bank may certify a check before returning it for lack of proper 
endorsement. If it does so the drawer is discharged. 


History: En. Sec. 3-411, Ch. 264, L. 
1963. 


Cross-References 


Acceptance of draft, see. 87A-3-410 (2). 

Acceptance varying draft, sec. 87A-3- 
412, 

Contract of maker, drawer and acceptor, 
see. 87A-3-413. 

Draft not an assignment, see. 87A-3-409 
(1); 
Finality of payment or acceptance, sec. 
87A-3-418. 

Warranties on presentment and transfer, 
see. 87A-3-417. 


Collateral References 


Banks and Banking¢145; 
Notes@>68, 256, 301, 437. 

9 C.J.S. Banks and Banking § 370 et 
seq.; 10 C.J.S. Bills and Notes §§ 39, 217, 
468, 472. 

10 Am. Jur. 2d 556, 566, Banks, §§ 588- 
590, 600. 


Bills and 


87A-3-412. Acceptance varying draft. (1) 


Effect of certification of check upon 
presentment by one other than the owner 
or drawer. 12 ALR 992. 

Cancellation or revocation of certifica- 
tion because mistake as to drawer’s ac- 
count. 29 ALR 140. 

Right of drawer to stop payment of 
certified check. 35 ALR 942. 

Delay in presenting certified or accepted 
check for payment as affecting liability of 
drawee bank, 42 ALR 1138. 

Discharge of drawer or endorser of 
eheeck by holder’s acceptance of certifica- 
tion thereof as payment. 52 ALR 1001 
and 87 ALR 444. 

Collecting bank’s acceptance of certifica- 
tion of check instead of payment. 61 ALR 
748 and 89 ALR 1336. 

Refusal to certify check by drawee bank 
as equivalent to dishonor, excusing pre- 
sentment, for purposes of drawer’s lia- 
bility. 62 ALR 377. 


Where the drawee’s prof- 


fered acceptance in any manner varies the draft as presented the holder 
may refuse the acceptance and treat the draft as dishonored in which case 
the drawee is entitled to have his acceptance canceled. 

(2) The terms of the draft are not varied by an acceptance to pay at 
any particular bank or place in the United States, unless the acceptance 
states that the draft is to be paid only at such bank or place. 
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(3) Where the holder assents to an acceptance varying the terms of 
the draft each drawer and endorser who does not affirmatively assent is 


discharged. 


History: En. Sec. 3-412, Ch. 264, L. 
1963. 


Cross-References 

Contract of maker, drawer and acceptor, 
see. 87A-3-413. 

Operation of acceptance, sec. 87A-3-410. 

Presentment of draft accepted by bank 


87A-3-413. Contract of maker, drawer and acceptor. 


in continental United States, sec. 87A-3- 
504 (4). 


Collateral References 

Bills and Notes@83, 256, 301. 

10 C.J.S. Bills and Notes §§ 39, 180, 217. 

11 Am. Jur. 2d 577, Bills and Notes, 
§ 517. 


(1) The maker 


or acceptor engages that he will pay the instrument according to its tenor 
at the time of his engagement or as completed pursuant to section 87A-3-115 
on incomplete instruments. 

(2) The drawer engages that upon dishonor of the draft and any neces- 
sary notice of dishonor or protest he will pay the amount of the draft to 
the holder or to any endorser who takes it up. The drawer may disclaim 
this liability by drawing without recourse. 

(3) By making, drawing or accepting the party admits as against all 
subsequent parties including the drawee the existence of the payee and 


his then capacity to endorse. 


History: En. Sec. 3-413, Ch. 264, L. 
1963. 


Cross-References 


Acceptance varying draft, sec. 87A-3- 
412, 

Alteration of instrument, sec. 87A-3-407. 

Finality of payment or acceptance, sec. 
87A-3-418. 

Incomplete instruments, see. 87A-3-115. 

Negligence contributing to alteration or 
unauthorized signature, sec. 87A-3-406. 

Warranties on presentment and trans- 
fer, see. 87A-3-417. 


Collateral References 


Bills and Notes@23, 26, 27, 48, 74 et 
seq. 
10 C.J.S. Bills and Notes §§ 35 et seq., 
183. 

11 Am. Jur, 2d 653, 657, 662, Bills and 
Notes, §§ 586, 589, 593. 


Rights and obligations between depos- 
itor and bank which pays forged check, 
as affected by provisions of Negotiable 
Instruments Law. 146 ALR 840. 

Insanity of drawer or endorser as de- 
fense against holder in due course. 24 
ALR 2d 1380. 


DECISIONS UNDER FORMER LAW 


Absolute and Contingent Liability 


The lability of the maker of a promis- 
sory note is absolute, while that of an 
endorser is contingent upon the default of 
the maker. Anderson v. Border, 75 M 516, 
526, 244 P 494, 


87A-3-414. Contract of endorser—order of liability. 


Existence and Capacity of Payee 


By making a promissory note to a cor- 
poration the maker admits the payee’s 
corporate existence and its capacity to 
endorse. Commercial Nat. Bank v. Reich- 
elt, 62 M 302, 305, 204 P 1037. 


(1) Unless the 


endorsement otherwise specifies (as by such words as “without recourse’) 
every endorser engages that upon dishonor and any necessary notice of 
dishonor and protest he will pay the instrument according to its tenor at 
the time of his endorsement to the holder or to any subsequent endorser 
who takes it up, even though the endorser who takes it up was not obli- 
gated to do so. 

(2) Unless they otherwise agree endorsers are liable to one another in 
the order in which they endorse, which is presumed to be the order in which 
their signatures appear on the instrument. 
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History: En. Sec. 3-414, Ch. 264, L. 
1963. 


Cross-References 


Ambiguous terms and rules of construe- 
tion, sec. 87A-3-118 (e). 

Contract of maker, drawer and acceptor, 
see. 87A-3-413, 

Warranties on presentment and trans- 
fer, sec. 87A-3-417. 

When presentment, notice of dishonor 
and protest necessary or permissible, see. 
87A-3-501, 


Collateral References 


Bills and Notes@181, 188, 190, 223, 241 
et seq., 280 et seq., 396 et seq. 

10 C.J.S. Bills and Notes §§ 38, 39, 204, 
207, 212, 214, 217 et seq.; 11 C.J.S. Bills 
and Notes § 675. 

11 Am. Jur. 2d 667, 672, 683, 692, Bills 
and Notes, §§ 598, 599, 607, 618, 628, 629. 


Undertaking of one who endorses a note 


87A-3-415 


without recourse. 2 ALR 216 and 91 ALR 
399. 

Admissibility of parol evidence to vary 
or explain the contract implied from the 
regular endorsement of a bill or note. 4 
ALR 764; 11 ALR 637; 22 ALR 527; 35 
ALR 1120; 54 ALR 999 and 92 ALR 721. 

Necessity of express agreement between 
endorsers to be jointly and not succes- 
sively liable, in order to give a right of 
contribution as between themselves. 11 
ALR 1332 and 90 ALR 305. 

Endorsement of bill or note in form of 
guaranty as transferring title. 21 ALR 

375; 33 ALR 97 and 46 ALR 1516. 

Endorsement without recourse as affect- 
ing character of endorsee or subsequent 
holder as holder in due course. 77 ALR 
487, 

Insanity of endorser as defense against 
holder in due course. 24 ALR 2d 1390. 

Authority of agent to endorse and trans- 
fer commercial paper. 37 ALR 2d 453. 


DECISIONS UNDER FORMER LAW 


Nonnegotiable Instrument 


A promissory note, negotiable on its 
face, executed prior to the 1923 amend- 
ment of former section 55-205, was non- 
negotiable when secured by a mortgage 
on real property, and the assignee of the 
mortgage with the note endorsed in blank, 
taking it with full knowledge that it was 
a mortgage note, took it as a nonnegoti- 
able instrument. Barnes v. Rowles, 84 M 
Sua av0, 210 215, 79 ALR 717. 

The provisions of former section 55-607, 


87A-3-415. Contract of accommodation party. 


prescribing the extent of the liability of 
a general endorser, relate only to negoti- 
able instruments; hence the blank endorse- 
ment of a nonnegotiable note did not 
carry with it a legal liability on the part 
of the endorser to pay the amount of the 
note, in the absence of a special agreement 
to pay, and the holding of the court in an 
aetion to foreclose that plaintiffs were not 
entitled to a deficiency judgment as 
against him was correct. Barnes v. Rowles, 
84 M 393, 396, 276 P 15, 79 ALR 717. 


(1) An accommodation 


party is one who signs the instrument in any capacity for the purpose 
of lending his name to another party to it. 

(2) When the instrument has been taken for value before it is due 
the accommodation party is liable in the capacity in which he has signed 
even though the taker knows of the accommodation. 

(8) As against a holder in due course and without notice of the accom- 


modation oral proof of the accommodation is not admissible to give the 
accommodation party the benefit of discharges dependent on his character 
as such. In other cases the accommodation character may be shown by 
oral proof. 

(4) An endorsement which shows that it is not in the chain of title is 
notice of its accommodation character. 

(5) An accommodation party is not liable to the party accommodated, 
and if he pays the instrument has a right of recourse on the instrument 
against such party. 


History: En. Sec. 3-415, Ch. 264, L. 
1963. 


Cross-References 


Consideration 
87A-3-408. 
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for an instrument, sec. 
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Impairment of recourse or of collateral, 
sec. 87A-3-606. 

Payment or satisfaction of instrument, 
sec. 87A-3-603. 

Rights of holder in due course, sec. 87A- 
3-305. 

Tender of payment, sec. 87A-3-604. 


Collateral References 


Bills and Notes@—48-52, 96, 122, 237 et 
seq., 371. 

10 C.J.S. Bills and Notes §§ 39, 482; 11 
C.J.S. Bills and Notes § 737 et seq. 

11 Am. Jur. 2d 269, 588, 602, 609, 692, 
Bills and Notes, §§ 241, 530, 539-541, 546- 
549, 628. 


Parol evidence to vary or explain en- 
dorsement of bill or note given for ac- 
commodation. 4 ALR 764; 11 ALR 637; 
22 ALR 527; 35 ALR 1120; 54 ALR 999 
and 92 ALR 721. 

Right of accommodation party to bill 
or note to revoke his signature. 22 ALR 
1348. 

Rights and remedies of accommodation 
party to paper as against accommodated 
party after payment. 36 ALR 553 and 
77 ALR 668. 

Authority of bank officer or employee 
to bind bank by endorsement or guaranty 
of paper for accommodation of third per- 
son. 37 ALR 1373. 

Rights of transferee after maturity of 
accommodation paper. 48 ALR 1280. 
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Evasion of law, liability of bank on 
accommodation paper given for. 64 ALR 
595. 

Amount paid for paper by holder as 
limiting recovery against accommodation 
party. 69 ALR 1313. 

Original consideration as supporting 
obligation of accommodation parties who 
became such after the contract had been 
delivered and accepted. 74 ALR 1097. 

Pre-existing indebtedness, one taking 
accommodation paper as collateral secu- — 
rity for, as bona fide holder. 80 ALR 682. 

Note given to make good depletion of 
capital or assets of bank as one for ac- 
commodation. 95 ALR 541. 

Construction, application, and effect of 
provision of Negotiable Instruments Law 
to effect that accommodation party is 
liable to holder for value notwithstanding 
that latter knew of accommodation char- 
acter. 95 ALR 964. 

Failure of accommodation maker or en- 
dorser to disaffirm transaction, or his con- 
tinued recognition of note after learning 
of use for purpose other than intended as 
ratification of the diversion. 105 ALR 437. 

Discharge of accommodation maker by 
release of mortgage or other security given 
for note. 2 ALR 2d 260. 

Liability of insane accommodation en- 
dorser of negotiable instrument. 24 ALR 
2d 1391. 


DECISIONS UNDER FORMER LAW 


Absolute Liability of Maker 


The liability of the maker of a promis- 
sory note is absolute, while that of an 
endorser is contingent upon the default 
of the maker. Anderson v. Border, 75 M 
516, 526, 244 P 494. 


Accommodation Maker 


Under the Negotiable Instruments Law, 
an accommodation maker of a promissory 
note is primarily liable, and is not dis- 
charged by an extension of time given his 
comaker; the fact that plaintiff, a holder 
for value, knew that defendant was an 
accommodation maker did not change the 
rule. First State Bank of Hilger v. Lang, 
55 M 146, 153, 174 P 597, 9 ALR 1139. 


Admissibility of Evidence 


Evidence tending to show that the mak- 
er of a negotiable instrument was merely 
an accommodation maker was_ properly 
excluded in an action by a holder in due 
course, since under former section 55-306, 
an accommodation maker is liable to a 
holder for value (even though the latter 
knew at the time of taking the instrument 
that the former was but an accommodation 


maker). Lister v. Donlan, 85 M 571, 579, 
281 P 348, 72 ALR 1. 


Consideration to Accommodation Maker 
Not Required 


Where defendant signed a renewal note 
taking the place of a note signed by her 
husband and another, at the request of the 
husband for the purpose of lending her 
name to him as comaker, she was an ac- 
commodation maker within the meaning of 
former section 55-306, and not a guarantor, 
and liable as such to a holder for value 
though the latter knew her to be only 
an accommodation maker and that no 
consideration moved to her for signing it, 
the consideration moving to one or both of 
her comakers having been sufficient to 
uphold the note. Mulany v. Murray, 68 M 
245, 252, 216 P 1105. 


Endorsement after Delivery 


Former section 55-605, with reference to 
the liability of irregular or accommoda- 
tion endorsers, has no application where 
a party places his endorsement on a 
promissory note after its delivery to the 
payee unless he does so pursuant to an 
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agreement or understanding had prior to 
delivery that the endorsement should re- 
late back and be considered as having 
been made before delivery; in the ab- 
sence of such an agreement the endorse- 
ment constitutes a contract of guaranty 
rather than one of surety. Anderson v. 
Border, 75 M 516, 524, 244 P 494. 


Joint Liability Inferred 


While it is the general rule that where 
a number of persons successively sign a 
note, they are prima facie liable in the 
order in which their names appear even 
though they are in fact accommodation 
endorsers, their intention that there should 
be a joint, rather than a successive, lia- 
bility may be inferred from the circum- 


87A-3-416. Contract of guarantor. 


87 A-3-417 


stances incident to the endorsements, and 
parol evidence is admissible to show that 
there was an agreement between them to 
that effect. Anderson v. Border, 75 M 516, 
526, 244 P 494. 


Release of Mortgage Given by Principal 


Defendant, an accommodation maker, 
was primarily liable on the note, though 
the payee bank, at the time it took the 
instrument, knew that he was lending his 
name to his comaker, and was not dis- 
charged from liability by the act of the 
bank in releasing mortgage security fur- 
nished by the latter, without his (defend- 
ant’s) knowledge or consent. Merchants’ 
Nat. Bank of Billings v. Smith, 59 M 280, 
291, 196 P 523, 15 ALR 430. 


(1) “Payment guaranteed” or 


equivalent words added to a signature mean that the signer engages that if 
the instrument is not paid when due he will pay it according to its tenor 
without resort by the holder to any other party. 


(2) “Collection guaranteed” or equivalent words added to a signature 
mean that the signer engages that if the instrument is not paid when due 
he will pay it according to its tenor, but only after the holder has reduced 
his claim against the maker or acceptor to judgment and execution has 
been returned unsatisfied, or after the maker or acceptor has become 
insolvent or it is otherwise apparent that it is useless to proceed against 
him. 

(3) Words of guaranty which do not otherwise specify guarantee pay- 
ment. 

(4) No words of guaranty added to the signature of a sole maker or 
acceptor affect his liability on the instrument. Such words added to the 
signature of one of two or more makers or acceptors create a presumption 
that the signature is for the accommodation of the others. 

(5) When words of guaranty are used presentment, notice of dishonor 
and protest are not necessary to charge the user. 

(6) Any guaranty written on the instrument is enforceable notwith- 
standing any statute of frauds. 


History: En. Sec. 3-416, Ch. 264, L. 
1963. 


Cross-References 
Contract of accommodation party, sec. 


10 C.J.S. Bills and Notes §§ 39, 209 et 
seq.; 37 C.J.S. Frauds, Statute of § 30; 
38 C.J.S. Guaranty § 46. 

11 Am. Jur. 2d 156, 596, Bills and Notes, 
§§ 120, 534. 


87A-3-415., meee Nae : ‘ 
Guaranty of endorsement, sec. 87A-3-202 Guaranty of payment as covering prin- 
(4) cipal debtor’s liability as an endorser on 


third person’s note or other negotiable in- 


Collateral References strument. 85 ALR 2d 1183. 


Bills and Notes€—246, 284; Frauds, 
Statute of€—28; Guaranty€=35, 36 (3). 


87A-3-417. Warranties on presentment and transfer. (1) Any person 
who obtains payment or acceptance and any prior transferor warrants to 
a person who in good faith pays or accepts that 
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(a) he has a good title to the instrument or is authorized to obtain 
payment or acceptance on behalf of one who has a good title; and 

(b) he has no knowledge that the signature of the maker or drawer 
is unauthorized, except that this warranty is not given by a holder 
in due course acting in good faith 


(i) to a maker with respect to the maker’s own signature; or 

(ii) to a drawer with respect to the drawer’s own signature, 
whether or not the drawer is also the drawee; or 

(iii) to an acceptor of a draft if the holder in due course took the 
draft after the acceptance or obtained the acceptance with- 
out knowledge that the drawer’s signature was unauthor- 
ized; and 

(c) the instrument has not been materially altered, except that this 
warranty is not given by a holder in due course acting in good 
faith 


(i) to the maker of a note; or 

(11) to the drawer of a draft whether or not the drawer is also 
the drawee; or 

(iii) to the acceptor of a draft with respect to an alteration made 
prior to the acceptance if the holder in due course took the 
draft after the acceptance, even though the acceptance 
provided “payable as originally drawn” or equivalent terms; 
or 

(iv) to the acceptor of a draft with respect to an alteration 
made after the acceptance. 


(2) Any person who transfers an instrument and receives considera- 
tion warrants to his transferee and if the transfer is by endorsement to 
any subsequent holder who takes the instrument in good faith that 


(a) he has a good title to the instrument or is authorized to obtain 
payment or acceptance on behalf of one who has a good title and 
the transfer is otherwise rightful; and 

(b) all signatures are genuine or authorized; and 

(c) the instrument has not been materially altered; and 

(d) no defense of any party is good against him; and 

(e) he has no knowledge of any insolvency proceeding instituted with 
respect to the maker or acceptor or the drawer of an unaccepted 
instrument. 

(3) By transferring “without recourse” the transferor limits the 
obligation stated in subsection (2)(d) to a warranty that he has no knowl- 
edge of such a defense. 

(4) A selling agent or broker who does not disclose the fact that he 
is acting only as such gives the warranties provided in this section, but if 
he makes such disclosure warrants only his good faith and authority. 


History: En. Sec. 3-417, Ch. 264, L. Finality of payment or acceptance, sec. 
1963. 87A-3-418. 
Holder in due course, sec. 87A-3-302. 
Cross-References Impostors, signature in name of payee, 


Contraet of endorser, order of liability, sec. 87A-3-405. 
sec. 87A-3-414. 
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“Insolvency proceedings” defined, sec. 
87A-1-201 (22). 

Negligence contributing to alteration or 
unauthorized signature, sec. 87A-3-406. 

Transfer, right to endorsement, sec. 87A- 
3-201. 

Unauthorized signatures, sec. 87A-3-404. 

Warranties of customer and collecting 
bank on transfer or presentment of items, 
see. 87A-4-207, 


87A-3-419 


Collateral References 


Bills and Notes€>74, 293, 296, 326, 434; 
Principal and Agent€—146 (1). 

3 C.J.S. Agency §3; 10 C.J.S. Bills and 
Notes §§ 183, 214, 237 et seq., 467. 

11 Am. Jur, 2d 709, 712, Bills and Notes, 
§§ 646, 649, 650. 


DECISIONS UNDER FORMER LAW 


Forged Prior Endorsement 


Plaintiff’s right of action does not de- 
pend upon any express promise or war- 
ranty, but rather upon the implied war- 
ranty that all preceding endorsements are 
genuine and that it had good title to the 
check (former sections 55-606, 55-607). The 
endorsement of the payee having been 
forged, the warranties were broken, de- 
fendant had no title whatever to the check 
and, consequently, no right to collect any 
money thereon, and plaintiff is entitled to 
recover the amount paid and its right to 
recover was not affected by delay in giving 
notice of the forgery after discovery. First 
Nat. Bank in Miles City v. Federal Re- 
serve Bank of Minneapolis, 88 M 589, 598, 
294 P 1105. 


87A-3-418. Finality of payment or acceptance. 


Warranties Enumerated 


An unqualified endorsement of a promis- 
sory note warrants to all subsequent hold- 
ers in due course that the instrument is 
genuine, that the endorser has good title 
to it, that all prior parties had capacity to 
contract, that the note at the time of his 
endorsement was valid and subsisting, that 
it will be paid according to its tenor, and 
that in ease of its dishonor he will pay 
the amount of it to the holder or to any 
subsequent endorser who may be com- 
pelled to pay it. Wood v. Ferguson, 71 M 
540, 551, 230 P 592. 


Except for recovery of 


bank payments as provided in the Chapter on Bank Deposits and Collec- 
tions (Chapter 4) and except for lability for breach of warranty on pre- 
sentment under the preceding section, payment or acceptance of any instru- 
ment is final in favor of a holder in due course, or a person who has in 


good faith changed his position in reliance on the payment. 


History: En. Sec. 3-418, Ch. 264, L. 
1963. 


Cross-References 


Final payment of item by payor bank, 
sec, 87A-4-213. 

“Good faith” 
(19). 

Holder in due course, sec. 87A-3-302, 

Notice to purchaser, sec, 87A-3-304. 

Payor bank, recovery of payment by 
return of items, sec. 87A-4-301. 

Taking for value, sec. 87A-3-303. 


defined, see. 87A-1-201 


Transfer, right to endorsement, sec. 87A- 
9.9 
Beate 


Collateral References 


Bills and Notes@74, 425, 434, 440. 

10 C.J.S. Bills and Notes §§ 183, 467. 

11 Am. Jur. 2d 712, Bills and Notes, 
§§ 649, 650. 


What constitutes change of position by 
payee so as to preclude recovery of pay- 
ment made under mistake. 40 ALR 2d 
997. 


87A-3-419. Conversion of instrument—innocent representative. (1) An 


instrument is converted when 


(a) 
(b) 


it on demand; or 


a drawee to whom it is delivered for acceptance refuses to return 


any person to whom it is delivered for payment refuses on demand 


either to pay or to return it; or 
(ec) it is paid on a forged endorsement. 


(2) 


In an action against a drawee under subsection (1) the measure 


of the drawee’s liability is the face amount of the instrument. In any 
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other action under subsection (1) the measure of liability is presumed 
to be the face amount of the instrument. 

(38) Subject to the provisions of this act concerning restrictive endorse- 
ments a representative, including a depositary or collecting bank, who has 
in good faith and in accordance with the reasonable commercial standards 
applicable to the business of such representative dealt with an instru- 
ment or its proceeds on behalf of one who was not the true owner is not 
liable in conversion or otherwise to the true owner beyond the amount 
of any proceeds remaining in his hands. 

(4) An intermediary bank or payor bank which is not a depositary 
bank is not liable in conversion solely by reason of the fact that proceeds 
of an item endorsed restrictively (sections 87A-3-205 and 87A-3-206) are not 
paid or applied consistently with the restrictive endorsement of an endorser 
other than its immediate transferor. 


History: En. Sec. 3-419, Ch. 264, L. 
1963. 


Cross-References 

Certification of check, sec. 87A-3-411, 

Draft not an assignment, see. 87A-3-409. 

Operation of acceptance, sec. 87A-3-410. 

Payment or satisfaction of instrument, 
see. 87A-3-603. 

“Presumed” defined, sec. 87A-1-201 (31). 


Collateral References 

Banks and Banking©=156 et seq.; Bills 
and Notes@€25, 53, 70, 484; Trover and 
Conversion©=2 et seq. 

9 C.J.S. Banks and Banking § 212 et 
seq.; 10 C.J.S. Bills and Notes §§ 36, 37, 
176, 184, 467; 89 C.J.S. Trover and Con- 
version § 13 et seq. 


Promissory notes as subject of conver- 


Restrictive endorsements, sees. 87A-3- sion. 44 ALR 2d 931. 


205, 87A-3-206. 
Warranties on presentment and transfer, 
sec. 87A-3-417, 


Part 5 
Presentment, Notice of Dishonor and Protest 


87A-3-501. When presentment, notice of dishonor, and protest necessary 
or permissible. (1) Unless excused (section 87A-3-511) presentment is 
necessary to charge secondary parties as follows: 

(a) presentment for acceptance is necessary to charge the drawer and 
endorsers of a draft where the draft so provides, or is payable 
elsewhere than at the residence or place of business of the drawee, 
or its date of payment depends upon such presentment. The holder 
may at his option present for acceptance any other draft payable 
at a stated date; | 

(b) presentment for payment is necessary to charge any endorser; 

(c) in the case of any drawer, the acceptor of a draft payable at 
a bank or the maker of a note payable at a bank, presentment 
for payment is necessary, but failure to make presentment dis- 
charges such drawer, acceptor or maker only as stated in section 
87A-8-502 (1) (b). 

(2) Unless excused (section 87A-3-511) 


(a) notice of any dishonor is necessary to charge any endorser; 
(b) in the case of any drawer, the acceptor of a draft payable at a 
bank or the maker of a note payable at a bank, notice of any 
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87A-3-501 


dishonor is necessary, but failure to give such notice discharges 
such drawer, acceptor or maker only as stated in section 87A-3-502 


(1) (b). 


(3) Unless excused (section 87A-3-511) protest of any dishonor is nec- 
essary to charge the drawer and endorsers of any draft which on its face 
appears to be drawn or payable outside of the states and territories of 
the United States and the District of Columbia. The holder may at his 
option make protest of any dishonor of any other instrument and in the 
ease of a foreign draft may on insolvency of the acceptor before maturity 


make protest for better security. 


(4) Notwithstanding any provision of this section, neither present- 
ment nor notice of dishonor nor protest is necessary to charge an endorser 
who has endorsed an instrument after maturity. 


History: En. Sec. 3-501, Ch. 264, L. 
1963. 


Cross-References 

Agent’s duty to present for payment, 
see, 2-111. 

Contract of endorser, order of lability, 
sec. 87A-3-414. 

Contract of maker, drawer and acceptor, 
sec. 87A-3-413. 

Dishonor of instrument, effect, sec. 87A- 
3-507. 

Evidence of dishonor and notice of dis- 
honor, sec. 87A-3-510. 

Instruments payable on demand, sec. 
87A-3-108. 

Notice of dishonor, see. 87A-3-508. 

Notice of dishonor, what it imports, sec. 
93-401-22. 

Presentment, how made, sec. 87A-3-504. 

Protest, noting for protest, sec. 87A-3- 
509. 

Rights of party to whom presentment is 
made, sec. 87A-3-505. 

Time allowed for acceptance or payment, 
sec. 87A-3-506. 

Time of presentment, sec. 87A-3-503. 

Unexeused delay, discharge, sec. 87A-3- 
502, 

Waived or excused presentment, protest 


or notice of dishonor or delay therein, sec. 
87A-3-511, 


Collateral References 


Bills and Notes€=385 et seq. 

10 C.J.S. Bills and Notes § 343 et seq. 

11 Am, Jur. 2d 868, Bills and Notes, 
§ 789 et seq. 


Who must bear loss of funds from fail- 
ure of bank, at which bill or note is pay- 
able, during delay in presenting it. 2 ALR 
1381. 


Duty of collecting bank as to notices of 
protest or dishonor which it receives from 
its correspondent. 4 ALR 534. 


Necessity of protest and notice as be- 
tween coendorsers of negotiable paper. 9 
ALR 1188 and 32 ALR 190. 


Stopping payment as affecting neces- 
sity of presentment of check. 14 ALR 
562. 

Insolvency or bankruptey of party pri- 
marily liable on commercial paper, as 


excusing demand and notice of dishonor. 
25 ALR 962 and 87 ALR 1394. 


Right of notary who protests paper to 
change or contradict his certificate. 28 
ALR 543, 


Taxes, effect of delay in presentation of 
check given for payment of. 44 ALR 
1236 and 124 ALR 1159. 


Presentment and notice of dishonor as 
condition of holding one who appears on 
paper as endorser but was in fact pri- 
marily liable. 62 ALR 116, 


Duty of holder as regards presentation 
of check to drawee bank as affected by 
run on bank or other indications of im- 
pending closing of doors. 88 ALR 479. 


Time within which check must be pre- 
sented to prevent discharge of drawer in 
event of bank’s insolvency. 91 ALR 1181. 


Law regarding notice as condition of 
holding endorser as applied to bill or note 
with acceleration clause, or payable in 
installments. 104 ALR 1331. 


Necessity of notice of nonpayment of 
note or bill upon which corporation is pri- 
mary obligor, in order to hold officer, di- 
rector, or stockholder as endorser. 123 
ALR 1367, 


Necessity of pleading that maker or 
drawer of check was given notice of its 
dishonor by bank. 6 ALR 2d 985. 

Duties of collecting bank with respect 


to presenting draft or bill of exchange for 
acceptance, 39 ALR 2d 1296. 
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DECISIONS UNDER FORMER LAW 


Demand Note 


The provision of former section 55-701, 
that where a note is by its terms payable 
at a special place, and the maker is able 
and willing to pay it there at maturity, 
such ability and willingness are equivalent 
to a tender of payment by him, has no 
application to a demand note. United 
States Nat. Bank of Red Lodge v. Shupak, 
54 M 542, 546, 172 P 324. 


Failure to Prove Presentment 


Where plaintiff in an action against the 
endorser of a promissory note contented 
himself with introducing the note in evi- 
dence, failing to show that defendant’s 
liability had been fixed by presentment to 
and demand of payment thereof from the 
maker and notice of nonpayment to de- 
fendant, or facts excusing presentment, 
demand and notice, or a waiver thereof by 
defendant, judgment for defendant was 
proper. Morgan v. Huffmann, 76 M 396, 
402, 247 P 326. 


Maker’s Liability Regardless of Pre- 
sentment 


In an action to enforce a note against 
the maker, it is not necessary to prove 
presentment for payment; it is only per- 
sons secondarily liable that the law has 
reference to in specifying the time and 


87A-3-502. Unexcused delay—discharge. 


manner in which presentment must be 
made, and, unless the statute of limita- 
tions bars a demand against the maker, 
he cannot say it was not made in time. 
United States Nat. Bank of Red Lodge v. 
Shupak, 54 M 542, 546, 172 P 324. 

Presentment for payment is not neces- 
sary to charge the makers of a demand 
note payable at a particular place. United 
States Nat. Bank of Red Lodge v. Shupak, 
54 M 542, 546, 172 P 324. 

Demand upon the maker of a promissory 
note for payment or presentment to him, is 
not necessary before action against him 
thereon. Quickenden v. Hulbert, 83 M 501, 
510, 272 P 994; Barrett v. Morton, 137 M 
190, 351 P 2d 601, 604. 


“Maturity” Defined 


“Maturity” of a note, within the mean- 
ing of former section 55-701, is the time 
when a note or bill becomes due. United 
States Nat. Bank of Red Lodge v. Shupak, 
54 M 542, 546, 172 P 324. 


Purpose of Presentment 


Former section 55-701 defined the pur- 
pose of presentment, and was not modi- 
fied by subsequent sections. United States 
Nat. Bank of Red Lodge v. Shupak, 54 M 
542, 546, 172 P 324. 


(1) Where without excuse 


any necessary presentment or notice of dishonor is delayed beyond the 


time when it is due 


(a) any endorser is discharged; and 


(b) 


any drawer or the acceptor of a draft payable at a bank or the 


maker of a note payable at a bank who because the drawee or 
payor bank becomes insolvent during the delay is deprived of 
funds maintained with the drawee or payor bank to cover the 
instrument may discharge his liability by written assignment to 
the holder of his rights against the drawee or payor bank in respect 
of such funds, but such drawer, acceptor or maker is not other- 


wise discharged. 


(2) Where without excuse a necessary protest is delayed beyond the 
time when it is due any drawer or endorser is discharged. 


History: En. Sec. 3-502, Ch. 264, L. 
1963. 


Cross-References 


Delay in presentment, protest or notice 
of dishonor, when excused, sec. 87A-3-511 
(Li; 

Presentment, notice of dishonor and 
protest, when necessary or permissible, 
sec. 87A-3-501. 

Protest, noting for protest, sec. 87A-3- 
509. 


Collateral References 


Bills and Notes€=52, 254, 299, 385 et 
seq. 

10 C.J.S. Bills and Notes §§ 293 et seq., 
367 et seq. 

11 Am, Jur. 2d 842, Bills and Notes, 
§ 763. 


Discharge of endorser by delay in pre- 
senting check. 11 ALR 1028. 

Discharge of drawer by delay in pre- 
senting check as affected by insufficiency 
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of funds during time within which check 
should have been presented, or subsequent 


87A-3-503 


insufficiency oceasioned by their with- 
drawal. 160 ALR 1069. 


DECISIONS UNDER FORMER LAW 


Delay in Giving Notice 


The general rule is that unless the draw- 
er of a check has sustained loss or damage 
by reason of delay in giving notice of 
dishonor or nonpayment, such delay is of 
no consequence; hence where, even if 
timely notice had been given, it could not 
have reached him and therefore not aided 
him in preventing loss, the delay was im- 


Interest Coupons in Effect Promissory 
Notes 


Interest coupons are in effect promissory 
notes, and as to such commercial paper 
laches of the holder in failing promptly to 
make presentment for payment does not 
discharge the maker (in the instant case 
the district issuing the coupon bonds) from 
liability thereon; the maker (district) is 


material. Cellars v. Dwinnell, 87 M 73, 81, 


primarily liable and presentment is un- 
285 P 181. 


necessary to preserve such liability. J. K. 
& C. S. Mullen Benevolent Corp. v. School 
District No. 17, 99 M 388, 397, 43 P 2d 
902. 


87A-3-503. Time of presentment. (1) Unless a different time is ex- 
pressed in the instrument the time for any presentment is determined as 
follows: 


(a) where an instrument is payable at or a fixed period after a stated 
date any presentment for acceptance must be made on or before 
the date it is payable; 

(b) where an instrument is payable after sight it must either be pre- 


sented for acceptance or negotiated within a reasonable time after 
date or issue whichever is later; 

(c) where an instrument shows the date on which it is payable pre- 
sentment for payment is due on that date; 

(d) where an instrument is accelerated presentment for payment is 

due within a reasonable time after the acceleration; 

(e) with respect to the liability of any secondary party presentment 
for acceptance or payment of any other instrument is due within 
a reasonable time after such party becomes lable thereon. 


(2) <A reasonable time for presentment is determined by the nature of 
the instrument, any usage of banking or trade and the facts of the particu- 
lar ease. In the case of an uncertified check which is drawn and payable 
within the United States and which is not a draft drawn by a bank the 
following are presumed to be reasonable periods within which to present 
for payment or to initiate bank collection: 


(a) with respect to the liability of the drawer, thirty days after date 
or issue whichever is later; and 

(b) with respect to the liability of an endorser, seven days after his 
endorsement. 

(3) Where any presentment is due on a day which is not a full busi- 


ness day for either the person making presentment or the party to pay 
or accept, presentment is due on the next following day which is a full 
business day for both parties. 

(4) Presentment to be sufficient must be made at a reasonable hour, 
and if at a bank during its banking day. 
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History: En. Sec. 3-503, Ch. 264, L. 


1963. 


Cross-References 

“Banking day” defined, sec. 87A-4-104 
(1) (e). 

Notice to purchaser, sec. 87A-3-304 (3) 
(¢). 

Presentment, notice of dishonor and 
protest, when necessary or permissible, 
see. 87A-3-501. 

“Presumed” defined, see. 87A-1-201 (31). 

Rights of party to whom presentment is 
made, see. 87A-3-505. 

Time allowed for acceptance or payment, 
sec, 87A-3-506. 

Unexcused delay, discharge, sec. 87A- 
3-502. 

Waived or excused presentment, protest 
or notice of dishonor or delay therein, 
see. 87A-3-511. 


. Collateral References 


.Bills and Notes@129 (1), (3), 390, 391, 
394-396, 399, 401-405. 


UNIFORM COMMERCIAL CODE 


10 C.J.S. Bills and Notes §§ 169, 246, 
247, 343-345, 352 et seq. 

11 Am. Jur. 2d 846, 940, Bills and Notes, 
§§ 764, 888, 889. 


Bank failure, who must bear loss of 
funds where failure occurs during delay 
in presenting note. 2 ALR 1381. 

Taxes, effect of delay in presentment of 
draft given in payment of. 44 ALR 1236 
and 124 ALR 1159. 

Loss from insolvency of bank before 
presentment of bank draft as falling upon 
purchaser of draft or upon subsequent 
holder. 56 ALR 494. 

Time for presentment of negotiable in- 
strument falling due on Saturday, Sunday 
or holiday. 102 ALR 4387. 

What is essential to exercise of option 
to accelerate maturity of bill or note. 5 
ALR 2d 968. 

Duties of collecting bank with respect to 
presenting draft or bill of exchange for 
acceptance. 39 ALR 2d 1296. 


DECISIONS UNDER FORMER LAW 


Loss Required to Discharge Drawer 


A check must be presented for payment 
within a reasonable time after its issu- 
ance, or the drawer will be discharged 
from liability thereon to the extent of the 
loss caused by the delay, but this result 
follows only on a showing of loss or injury 
by reason of the delay. Blackwelder v. 
Fergus Motor Co., 80 M 374, 390, 260 P 
734, distinguished in 87 M 73, 80, 81, 285 
Paes 


Repeal of Prior Law 


The effect of the repeal of section 5923, 
Revised Codes of 1907, by chapter 82, 
Laws of 1909, which section provided that 
presentment of instrument payable at a 
bank must be made during banking hours, 
and substituting therefor former section 
55-706, which makes no reference to the 
time when presentment must be made, is 
to make presentment for payment at any 
time proper, whether during banking hours 
or not. Clarke v. National Bank of Mon- 
tana, 78 M 48, 55, 252 P 373. 


Re-presentment after Dishonor 


Where the board of county commission- 
ers had wrongfully refused to issue an 
order for the payment of a warrant not 
re-presented for payment until after the 
sixty-day period provided for in section 
16-2609 had expired, and thereafter the 
bank in which its funds were deposited 
became insolvent, the county was not dis- 
charged from liability thereon under for- 
mer section 55-1703 by the holder’s neglect 
to make timely demand for payment, 
since the detriment suffered by it was 


traceable to its improper refusal and not 
to the holder’s failure to act. State ex rel. 
Case v. Bolles, 74 M 54, 66, 238 P 586. 


Successive Endorsements 


In an action against the drawer of a 
check to recover thereon, defendant plead- 
ing payment by reason of the delay of 
plaintiff in presenting it before the bank 
on which drawn closed its doors, the rule is 
that transfers to successive endorsees do 
not extend the time within which it must 
be presented, so far as defendant drawer 
is concerned, which, under former section 
55-1703, is within a reasonable time after 
its issue. Cellars v. Dwinnell, 87 M 73, 
79 et seq., 285 P 181. 


Wrongful Refusal by Drawee to Pay 


Under former section 55-1703, the draw- 
er of a check is discharged from liability 
thereon for delay in presenting it for pay- 
ment, only “to the extent of the loss 
caused by the delay”; hence where the en- 
dorsee of a check, drawn on a bank in 
another town, immediately upon its re- 
ceipt three days after its issuance, mailed 
it to his bank, which in turn on the same 


day mailed it to the bank upon which 


drawn, which, while paying checks pre- 
sented over the counter, refused to pay 
check presented by mail, of which fact 
the endorsee was ignorant, the loss sus- 
tained by the drawer was due to the 
wrongful act of the drawee bank and not 
to delay in presenting the check for pay- 
ment. Cellars v. Dwinnell, 87 M 73, 79 
et seq., 285 P 181. 
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Presentment is a demand for 


(1) 


acceptance or payment made upon the maker, acceptor, drawee or other 
payor by or on behalf of the holder. 


by mail, in which event the time of presentment is determined 


at the place of acceptance or payment specified in the instrument 
or if there be none at the place of business or residence of the 
party to accept or pay. If neither the party to accept or pay nor 
anyone authorized to act for him is present or accessible at such 


to any one of two or more makers, acceptors, drawees or other 


to any person who has authority to make or refuse the acceptance 


(2) Presentment may be made 
(a) | 

by the time of receipt of the mail; or 
(b) through a clearinghouse; or 
(c) 

place presentment is excused. 
(8) It may be made 
(a) 

payors; or 
(b) 

or payment. 
(4) 


A draft accepted or a note made payable at a bank in the United 


States must be presented as [at] such bank. 


(5) 


In the cases deseribed in section 87A-4-210 presentment may be 


made in the manner and with the result stated in that section. 


History: En. Sec. 3-504, Ch. 264, L. 


1963. 


Waived or excused presentment, protest 
or notice of dishonor or delay therein, sec. 
87A-3-511. 


Compiler’s Note 


The compiler has inserted the bracketed 
word “at” in subsection (4). 


Cross-References 


Acceptance varying draft, sec. 87A-3- 
412. : 

Collecting bank, presentment by notice 
of item not payable by, through, or at a 
bank, sec. 87A-4-210. 

Presentment, notice of dishonor and pro- 
test, when necessary or permissible, sec. 
87A-3-501. 

Rights of party to whom presentment is 
made, see. 87A-3-505. 

Unexeused delay, discharge, sec. 87A-3- 
502. 


Collateral References 


Bills and Notes@=391, 399, 401-405. 

10 C.J.S. Bills and Notes §§ 169, 343, 
358, 359, 361, 364, 366. 

10 Am. Jur. 24 680, 806, Banks, §§ 710, 
838; 11 Am, Jur. 2d 941, Bills and Notes, 
§§ 890, 891. 


Conduct of holder of check at time of 
presentation for payment as affecting 
drawer’s liability. 4 ALR 1233. 

What amounts to presentation to charge 
parties secondarily liable on paper pay- 
able in a certain town or city, without 
further specification of place. 39 ALR 
918, 


-87A-3-505. Rights of party to whom presentment is made. (1) ‘The 
party to whom presentment is made may without dishonor require 


reasonable identification of the person making presentment and 
evidence of his authority to make it if made for another; and 

that the instrument be produced for acceptance or payment at a 
place specified in it, or if there be none at any place reasonable 


(a) exhibition of the instrument; and 
(b) 
(c) 
in the circumstances; and 
(d) 


a signed receipt on the instrument for any partial or full pay- 
ment and its surrender upon full payment. 
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(2) Failure to comply with any such requirement invalidates the 
presentment but the person presenting has a reasonable time in which to 
comply and the time for acceptance or payment runs from the time of 


compliance. 
History: En. Sec. 3-505, Ch. 264, L. 10 C.J.S. Bills and Notes §§ 169, 360 et 
1963. seq. 


10 Am. Jur. 2d 680, Banks, § 710; 11 Am. 
Cross-References Jur. 2d 942, Bills and Notes, § 891. 
Presentment, how made, sec. 87A-3-504. 
Time allowed for acceptance or payment, 


sec. 87A-3-506. 


Necessity of possession and exhibition 
of paper at time of demand in order to 


make a valid presentment. 11 ALR 969 
Collateral References and 50 ALR 1200. 
Bills and Notes@=391, 405, 440. 
87A-3-506. Time allowed for acceptance or payment. (1) Acceptance 


may be deferred without dishonor until the close of the next business day 
following presentment. The holder may also in a good faith effort to obtain 
acceptance and without either dishonor of the instrument or discharge 
of secondary parties allow postponement of acceptance for an additional 
business day. 

(2) Except as a longer time is allowed in the case of documentary 
drafts drawn under a letter of credit, and unless an earlier time is agreed 
to by the party to pay, payment of an instrument may be deferred without 
dishonor pending reasonable examination to determine whether it is prop- 
erly payable, but payment must be made in any event before the close of 
business on the day of presentment. 


History: En. Sec. 3-506, Ch. 264, L. 
1963. 


Cross-References 


Drafts drawn under letter of credit, sec. 
87A-5-112. 

Payor bank, recovery of payment by re- 
turn of items, see. 87A-4-301. 


Collateral References 


Bills and Notes@=25, 66, 68, 70, 129, 392. 

10 C.J.S. Bills and Notes §§ 36, 171, 173, 
174, 462. 

11 Am. Jur, 2d 942, Bills and Notes, 
§ 892. 


Destruction of or refusal to return bill 
as an acceptance. 63 ALR 1138. 


DECISIONS UNDER FORMER LAW 


Application to Checks 


The provisions of former sections 55- 
1105 and 55-1106, that the drawee of a 
bill of exchange is allowed twenty-four 
hours after presentment in which to decide 
whether he will or will not accept it, and 
will be deemed to have accepted it if he 
fails to return it within that time, are 
applicable to a cheek which, under former 
section 55-1702, is declared to be a bill 
of exchange drawn on a bank. Clarke v. 
National Bank of Montana, 78 M 48, 53, 
252 P 373; Blackwelder v. Fergus Motor 
Co., 80 M 374, 393, 260 P 734. 


Burden of Proof 


In the absence of proof showing the 
length of time for which the check in 
this action was held by the bank upon 
which drawn before returning it dis- 
honored, the contention of defendant 
drawer that the bank having held it for 
more than twenty-four hours, his obliga- 
tion thereon was discharged under former 
section 55-1106, may not be sustained; the 
burden of proving payment in this manner 
having been upon him. Cellars v. Dwin- 
nell, 87 M 73, 81, 285 P 181. 


87A-3-507. Dishonor—holder’s right of recourse—term allowing re-pre- 


sentment. (1) 


(a) 


An instrument is dishonored when 


a necessary or optional presentment is duly made and due accept- 


ance or payment is refused or cannot be obtained within the pre- 
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scribed time or in case of bank collections the instrument is season- 
ably returned by the midnight deadline (section 87A-4-301) ; or 
presentment is excused and the instrument is not duly accepted 
or paid. 


(b) 


(2) Subject to any necessary notice of dishonor and protest, the holder 
has upon dishonor an immediate right of recourse against the drawers and 
endorsers. 

(8) Return of an instrument for lack of proper endorsement is not 
dishonor. 

(4) <A term in a draft or an endorsement thereof allowing a stated 
time for re-presentment in the event of any dishonor of the draft by non- 
acceptance if a time draft or by nonpayment if a sight draft gives the 
holder as against any secondary party bound by the term an option 
to waive the dishonor without affecting the liability of the secondary 


party and he may present again up to the end of the stated time. 


History: En. Sec. 3-507, Ch. 264, L. 
1963. 


Cross-References 


Certification of check before returning 
it for lack of proper endorsement, effect, 
see. 87A-3-411 (3). 

Notice of dishonor, sec. 87A-3-508. 

Payor bank, recovery of payment by 
return of items, sec. 87A-4-301. 

Presentment, how made, sec. 87A-3-504. 

Time allowed for acceptance or pay- 
ment, see. 87A-3-505. 

Time of presentment, sec. 87A-3-503. 


Collateral References 

Bills and Notes@24-27, 217, 241, 252, 
297, 385, 394. 

10 C.J.S. Bills and Notes §§ 35, 36, 39, 
184, 217, 348, 346, 367. 

11 Am. Jur. 2d 9438, Bills and Notes, 
§§ 893, 894. 


Duty of bank when several checks 
which, in the aggregate, exceed the depos- 
itor’s balance, are presented at the same 
time. 26 ALR 1486. 

Liability of bank to depositor for dis- 
honoring check, 126 ALR 206. 


87A-3-508. Notice of dishonor. (1) Notice of dishonor may be given 
to any person who may be liable on the instrument by or on behalf of the 
holder or any party who has himself received notice, or any other party 
who can be compelled to pay the instrument. In addition an agent or 
bank in whose hands the instrument is dishonored may give notice to 
his principal or customer or to another agent or bank from which the 
instrument was received. 

(2) <Any necessary notice must be given by a bank before its midnight 
deadline and by any other person before midnight of the third business 
day after dishonor or receipt of notice of dishonor. 

(3) Notice may be given in any reasonable manner. It may be oral or 
written and in any terms which identify the instrument and state that 
it has been dishonored. A misdescription which does not mislead the party 
notified does not vitiate the notice. Sending the instrument bearing a 
stamp, ticket or writing stating that acceptance or payment has been 
refused or sending a notice of debit with respect to the instrument is 
sufficient. 

(4) Written notice is given when sent although it is not received. 

(5) Notice to one partner is notice to each although the firm has 
been dissolved. 

(6) When any party is in insolvency proceedings instituted after the 
issue of the instrument notice may be given either to the party or to the 
representative of his estate. 
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(7) When any party is dead or incompetent notice may be sent to 
his last known address or given to his personal representative. 

(8) Notice operates for the benefit of all parties who have rights on 
the instrument against the party notified. 


History: En. Sec. 3-508, Ch. 264, L. 


1963. 


Cross-References 


Collecting bank, right of charge-back 
or refund, sec. 87A-4-212, 

Dishonor, holder’s right of recourse, sec. 
87A-3-507. 

Presentment, notice of dishonor and pro- 
test, when necessary or permissible, sec. 
87A-3-501. 

Waived or excused presentment, protest 
or notice of dishonor or delay therein, sec. 
87A-3-511. 


Collateral References 


Bills and Notes@—411 et seq.; Partner- 
shipC159. 

10 C.J.S. Bills and Notes § 379 et seq.; 
68 C.J.S. Partnership § 175. 


11 Am, Jur. 2d 943, Bills and mo 
§§ 895, 896. 


To whom should notice of protest or of 
dishonor of commercial paper be given in 
event of death of the party entitled there- 
to. 1 ALR 474, 

Necessity of protest and notice as be- 
tween coendorsers of negotiable paper. 
9 ALR 1188 and 32 ALR 190. | 

Insolveney or bankruptcy of party pri- 
marily liable on commercial paper, as ex- 
cusing demand and notice of dishonor. 
25 ALR 962 and 87 ALR 1394. 

Promise to pay at future time by party 
to whom presentment is made as excusing 
immediate notice of dishonor. 62 ALR 295, 

Necessity of pleading that maker or 
drawer of check was given notice of its 
dishonor by bank. 6 ALR 2d 985 


DECISIONS UNDER FORMER LAW 


Drawer’s Whereabouts Unknown 


Under former sections 55-824 and 55-825, 
where the drawer of a check was out of 
the state at the time of its dishonor and 
despite efforts of the holder to ascertain 
his whereabouts could not be reached until 


87A-3-509. Protest—noting for protest. 


the bank upon which drawn had closed its 
doors, a finding exculpating the holder for 
failure to give notice sooner was war- 
ranted. Cellars v. Dwinnell, 87 M 73, 82, 
285 P 181. 


(1) <A protest is a certificate 


of dishonor made under the hand and seal of a United States consul or vice- 
consul or a notary public or other person authorized to certify dishonor 
by the law of the place where dishonor occurs. It may be made upon 
information satisfactory to such person. 

(2) The protest must identify the instrument and certify either that 
due presentment has been made or the reason why it is excused and that 
the instrument has been dishonored by nonacceptance or nonpayment. 

(3) The protest may also certify that notice of dishonor has been 
given to all parties or to specified parties. 

(4) Subject to subsection (5) any necessary protest is due by the 
time that notice of dishonor is due. 

(5) If, before protest is due, an instrument has been noted for pEnteat 
by the officer to make protest, ae protest may be made at any time there- 
after as of the date of the noting. 


History: En. Sec. 3-509, Ch. 264, L. 
1963. 


Protest of any dishonor necessary to 
charge drawer and endorsers of any draft, 
sec. 87A-3-501 (3). 

Time for notice of dishonor, sec. 87A- 
3-508 (2). 

Waived or excused presentment, protest 
or notice of dishonor or delay therein, 
sec. 87A-3-511. 


Cross-References 


Evidence of dishonor and notice of dis- 
honor, sec. 87A-3-510 (a). 

Lost, destroyed or stolen instruments, 
sec. 87A-3-804, 

Protest by notaries, sec. 56-104, 
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Collateral References 11 Am. Jur. 2d 866, 944, Bills and Notes, 
Bills and Notes@=408, §§ 789, 897-899. 
10 C.J.S. Bills and Notes § 368 et seq. 


87A-3-510. Evidence of dishonor and notice of dishonor. The follow- 
ing are admissible as evidence and create a presumption of dishonor and 
of any notice of dishonor therein shown: 


(a) a document regular in form as provided in the preceding section 
which purports to be a protest; 

(b) the purported stamp or writing of the drawee, payor bank or 
presenting bank on the instrument or accompanying it stating 
that acceptance or payment has been refused for reasons con- 
sistent with dishonor ; 

(c) any book or record of the drawee, payor bank, or any collecting 
bank kept in the usual course of business which shows dishonor, 
even though there is no evidence of who made the entry. 

History: En. Sec. 3-510, Ch. 264, L. “Presumption” defined, sec. 87A-1-201 
1963. (31). 
Cross-References Collateral References 


Notice of dishonor, sec. 87A-3-508. Bills and Notes@—410, 510. 
Presentment, notice of dishonor and 11 C.J.S. Bills and Notes § 677. 
protest, when necessary or permissible, 
see. 87A-3-501. 


87A-3-511. Waived or excused presentment, protest or notice of dis- 
honor or delay therein. (1) Delay in presentment, protest or notice of 
dishonor is excused when the party is without notice that it is due or when 
the delay is caused by circumstances beyond his control and he exercises 
reasonable diligence after the cause of the delay ceases to operate. 

(2) Presentment or notice or protest as the case may be is entirely 
excused when 

(a) the party to be charged has waived it expressly or by implica- 

tion either before or after it is due; or 

(b) such party has himself dishonored the instrument or has counter- 

manded payment or otherwise has no reason to expect or right 
to require that the instrument be accepted or paid; or 

(ce) by reasonable diligence the presentment or protest cannot be made 

or the notice given. 

(3) Presentment is also entirely excused when 

(a) the maker, acceptor or drawee of any instrument except a docu- 

mentary draft is dead or in insolvency proceedings instituted 
after the issue of the instrument; or 

(b) acceptance or payment is refused but not for want of proper 

presentment. 

(4) Where a draft has been dishonored by nonacceptance a later pre- 
sentment for payment and any notice of dishonor and protest for non- 
payment are excused unless in the meantime the instrument has been 
accepted. 

(5) A waiver of protest is also a waiver of presentment and of notice 
of dishonor even though protest is not required. 
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Where a waiver of presentment or notice or protest is embodied 


in the instrument itself it is binding upon all parties; but where it is 
written above the signature of an endorser it binds him only. 


History: En. Sec. 3-511, Ch. 264, L. 
1963. 


Cross-References 


Dishonor, holder’s right of recourse, sec. 
87A-3-507. 

Presentment, notice of dishonor and 
protest, when necessary or permissible, 
see. 87A-3-501. 

Protest, noting for protest, sec. 87A-3- 
509. 

Time for presentment, sec. 87A-3-503. 

Unexcused delay, discharge, sec. 87A-3- 


502. 


Collateral References 


Bills and Notes€—66, 394, 396, 397, 404, 
406, 408, 422. 

10 C.J.S. Bills and Notes §§ 30, 171, 345, 
346, 348, 350, 352, 368, 369, 417, 418, 435. 

11 Am. Jur. 2d 945, Bills and Notes, 
$§ 899, 900. 


Necessity of protest and notice as be- 
tween coendorsers of negotiable paper. 
9 ALR 1188 and 32 ALR 190. 

Waiver of demand and notice as affect- 
ing endorsers other than the one above 
whose name it immediately appears. 21 
ALR 1396 and 110 ALR 1228. 

Insolvency or bankruptcy of party pri- 
marily liable on commercial paper as ex- 
cusing demand and notice of dishonor. 
25 ALR 962 and 87 ALR 1394, 

Endorser who was in fact primarily 
liable, necessity of notice to. 62 ALR 116. 

Law regarding notice as condition of 
holding endorser as applied to bill or note 
with acceleration clause, or payable in 
installments. 104 ALR 1331. 

Endorsement of renewal note, or offer 
or promise to renew, aS waiver by en- 
dorser of presentment and notice of non- 
payment. 110 ALR 1149. 


DECISIONS UNDER FORMER LAW 


Drawer’s Whereabouts Unknown 


Under former sections 55-824 and 55-825, 
where the drawer of a check was out of 
the state at the time of its dishonor and 
despite efforts of the holder to ascertain 
his whereabouts could not be reached until 


the bank upon which drawn had closed its 
doors, a finding exculpating the holder for 
failure to give notice sooner was war- 
ranted. Cellars v. Dwinnell, 87 M 73, 82, 
285 P 181. 


Part 6 


Discharge 


87A-3-601. 


Discharge of parties. 


(1) The extent of the discharge of 


any party from liability on an instrument is governed by the sections on 


(a) 
(b) 


payment or satisfaction (section 87A-3-603) ; or 
tender of payment (section 87A-3-604) ; or 


(ce) cancellation or renunciation (section 87A-38-605) ; or 


(d) 
3-606) ; or 


impairment of right of recourse or of collateral (section 87A- 


(e) reacquisition of the instrument by a prior party (section 87A- 


3-208) ; or 


(f) fraudulent and material alteration (section 87A-3-407) ; or 


(g) 
(h) 


certification of a check (section 87A-3-411) ; or 
acceptance varying a draft (section 87A-3-412) ; or 


(i) unexcused delay in presentment or notice of dishonor or protest 


(section 87A-3-502). 


(2) Any party is also discharged from his liability on an instrument 
to another party by any other act or agreement with such party which 
would discharge his simple contract for the payment of money. 
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(3) The lability of all parties is discharged when any party who has 
himself no right of action or recourse on the instrument 


(a) 
(b) 


reacquires the instrument in his own right; or 
is discharged under any provision of this chapter, except as 


otherwise provided with respect to discharge for impairment of 
recourse or of collateral (section 87A-3-606). 


History: En. Sec. 3-601, Ch. 264, L. 
1963. 


Cross-References 


Acceptance varying draft, see. 87A-3- 
412, 

Burden of establishing signatures, de- 
fenses and due course, sec. 87A-3-307. 

Cancellation and renunciation of instru- 
ment, sec. 87A-3-605. 

Certification of a check, sec. 87A-3-411. 

Contract of accommodation party, sec. 
87A-3-415. 

Holder in due course, effect of discharge 
against, sec. 87A-3-602. 

Holder in due course, rights of, sec. 
87A-3-305. 

Impairment of recourse or of collateral, 
sec. 87A-3-606. 

Negligence contributing to alteration or 
unauthorized signature, sec. 87A-3-406. 

Payment or satisfaction of instrument, 
sec. 87A-3-603. 

Protest, noting for protest, sec. 87A-3- 
509. 

Reacquisition of instrument by prior 
party, sec. 87A-3-208. 

Rights of one not holder in due course, 
sec. 87A-3-306. 

Tender of payment to holder, sec. 87A-3- 
604. 


87A-3-602. Effect of discharge against holder in due course. 


Collateral References 


Bills and Notes€256, 301, 425 et seq. 

10 C.J.S. Bills and Notes § 438 et seq. 

11 Am. Jur. 2d 947, Bills and Notes, 
§ 901 et seq. 


Endorsing payment upon note before 
maturity as releasing surety or endorser. 
37 ALR 477. 

Taking of demand note in renewal as re- 
leasing surety or endorser. 48 ALR 1222. 

Renewal note as discharging original 
obligation of indebtedness. 52 ALR 1416. 

Payment voidable under bankruptcy act 
as discharge of surety, guarantor, or en- 
dorser. 56 ALR 1363. 

Agreement by holder with principal not 
to put paper in course of collection for a 
specified time as releasing endorser. 63 
ALR 1532. 

Failure or delay by holder of note to 
enforce collateral security as releasing 
endorser. 74 ALR 129. 

Mortgagee’s purchase of equity of re- 
demption as releasing endorser on secured 
note. 82 ALR 764. 

Consent of party secondarily liable to 
release of party primarily liable as affect- 
ing release of former. 169 ALR 753. 

Discharge of accommodation maker by 
release of mortgage or other security given 
for note. 2 ALR 2d 260. 


No dis- 


charge of any party provided by this chapter is effective against a subse- 
quent holder in due course unless he has notice thereof when he takes 


the instrument. 


History: En. Sec. 3-602, Ch. 264, L. 
1963. 


Cross-References 

Discharge of parties, sec. 87A-3-601. 

Holder in due course, rights of, sees. 
87A-3-302, 87A-3-305. 

Notice to purchaser, sec. 87A-3-304. 


87A-3-603. Payment or satisfaction. 


Collateral References 


Bills and Notes€=383, 440. 

10 C.J.S. Bills and Notes §§ 438 et seq., 
510. 

11 Am. Jur, 2d 735, Bills and Notes, 
§ 670. 


(1) The liability of any party is 


discharged to the extent of his payment or satisfaction to the holder even 
though it is made with knowledge of a claim of another person to the 
instrument unless prior to such payment or satisfaction the person making 
the claim either supplies indemnity deemed adequate by the party seeking 
the discharge or enjoins payment or satisfaction by order of a court of 
competent jurisdiction in an action in which the adverse claimant and the 
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holder are parties. This subsection does not, however, result in the dis- 


charge of the liability 
(a) 


of a party who in bad faith pays or satisfies a holder who acquired 


the instrument by theft or who (unless having the rights of a 
holder in due course) holds through one who so acquired it; or 


(b) 


of a party (other than an intermediary bank or a payor bank 


which is not a depositary bank) who pays or satisfies the holder 
of an instrument which has been restrictively endorsed in a man- 
ner not consistent with the terms of such restrictive endorsement. 


(2) 


Payment or satisfaction may be made with the consent of the 


holder by any person including a stranger to the instrument. Surrender 
of the instrument to such a person gives him the rights of a transferee 


(section 87A-3-201). 


History: En. Sec. 3-603, Ch. 264, L. 
1963. 


Cross-References 

Discharge of parties, sec. 87A-3-601. 

Impairment of recourse or of collateral, 
sec. 87A-3-606. 

Payment by accommodation party, ef- 
fect, sec. 87A-3-415 (5). 

Reacquisition of instrument by prior 
party, sec. 87A-3-208. 

Restrictive endorsements, see. 87A-3-205. 

Rights of one not holder in due course, 
sec. 87A-3-306 (d). 

Tender of payment, sec. 87A-3-604. 

Transfer, right to endorsement, 
87A-3-201. 


sec. 


Collateral References 

Bills and Notes€—408, 426 et seq. 

10 C.J.S. Bills and Notes §§ 368, 438 et 
seq. 

11 Am. Jur. 2d 1015, Bills and Notes, 
§ 963 et seq. 


Acceptance of renewal note made or 


endorsed by personal representative of 
obligor in original paper as payment or 
novation of that paper. 12 ALR 1546. 

Right to have usurious payments made 
on previous obligation applied as payment 
of principal on renewal. 13 ALR 1244. 

Rights and remedies of accommodation 
party to paper as against accommodated 
party after payment. 36 ALR 553 and 77 
ALR 668. 

Accord and satisfaction by endorsement 
and transfer of commercial paper by agent 
having no authority to compromise. 46 
ALR 1523. 

Renewal note as discharging original 
obligation or indebtedness. 52 ALR 1416. 

Failure or delay by holder of note to 
enforce collateral security as releasing 
endorser, surety, or guarantor. 74 ALR 
129. 

Presumption as to payment or discharge 
of obligation from obligor’s possession of 
paper evidencing it. 156 ALR 777. 

Discharge of accommodation maker by 
release of mortgage or other security given 
for note. 2 ALR 2d 260. 


DECISIONS UNDER FORMER LAW 


Sale and Payment Distinguished 


Where the holder of a promissory note 
endorsed it and delivered it to a bank as 
collateral to secure his note to it, and a 
stranger to the transaction paid the latter 
note, the bank neither endorsing nor 
assigning it to him but simply surrender- 
ing it to him together with the note given 
as collateral, there was no sale of either 
note but the transaction resulted in a 
voluntary payment of the note so paid, 
and the maker was entitled to a return 


87A-3-604. Tender of payment. 


of the collateral. Watterson v. Hill, 84 M 
549, 553, 276 P 948, distinguished in 91 
M 356, 363, 9 P 2d 1075. 


Voluntary Payment by Another 


Payment by one of the debt of another 
with full knowledge of the facts, or with- 
out the latter’s request or promise to re- 
pay, is voluntary; by it the obligation is 
discharged and the volunteer cannot com- 
pel reimbursement. Watterson v. Hill, 
84 M 549, 553, 276 P 948. 


(1) Any party making tender of 


full payment to a holder when or after it is due is discharged to the extent 
of all subsequent liability for interest, costs and attorney’s fees. | 


(2) 


The holder’s refusal of such tender wholly discharges any party 


who has a right of recourse against the party making the tender. 
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(3) Where the maker or acceptor of an instrument payable otherwise 
than on demand is able and ready to pay at every place of payment speci- 
fied in the instrument when it is due, it is equivalent to tender. 
History: En. Sec. 3-604, Ch. 264, L. Collateral References 
1963. Bills and Notes@=385, 394, 429, 437; 
leaee Heferences Costs©—42; Interest@50; TenderG-19. 
10 CJ.S. Bi 5 
Discharge of parties, sec. 87A-3-601. Se ee eee ce 


442, 468; 20 C.J.S. Costs § 76 et one 
Presentment, how made, sec. 87A-3-504. (.J'S. Interest § 52; 86 OFS. Henites ’§ 50 
Presentment, notice of dishonor and pro- : 


et seq. 
test, when necessary or permissible, sec. 11 et Jur. 2d 981. Bills and Notes 
87A-3-501. § 938 : ‘ ’ ) 
Unexcused delay, discharge, sec. 87A- : 
3-502. 


87A-3-605. Cancellation and renunciation. (1) ‘The holder of an in- 
strument may even without consideration discharge any party 


(a) im any manner apparent on the face of the instrument or the 
endorsement, as by intentionally canceling the instrument or the 
party’s signature by destruction or mutilation, or by striking out 
the party’s signature; or 

by renouncing his rights by a writing signed and delivered or by 
surrender of the instrument to the party to be discharged. 


(b) 


(2) Neither cancellation nor renunciation without surrender of the 
instrument affects the title thereto. 


History: En. Sec. 3-605, Ch. 264, L. 
1963. 


Cross-References 

Discharge of parties, sec. 87A-3-601. 

Effect of discharge against holder in 
due course, sec. 87A-3-602. 


Collateral References 


Bills and Notes€—52, 193, 256, 301, 425, 
437 et seq. 


10 C.J.S. Bills and Notes §§ 215, 438, 
468 et seq.; 11 C.J.S. Bills and Notes § 662. 

11 Am. Jur, 2d 999, Bills and Notes, 
§ 948 et seq. 


Scope and effect of provision of Negoti- 
able Instruments Law as to renunciation 
of rights. 65 ALR 2d 593. 


DECISIONS UNDER FORMER LAW 


Rescinded Contract 

Former section 55-904, providing that 
the holder of a promissory note may in 
writing renounce his rights under it, was 


against the maker where the contract 
under which it was given was rescinded 
by mutual consent. Hollingsworth v. Ruck- 
man, 72 M 147, 157, 232 P 180. 


inapplicable to an action by the payee 


87A-3-606. Impairment of recourse or of collateral. (1) The holder 
discharges any party to the instrument to the extent that without such 
party’s consent the holder 
(a) without express reservation of rights releases or agrees not to 
sue any person against whom the party has to the knowledge of 
the holder a right of recourse or agrees to suspend the right to 
enforce against such person the instrument or collateral or other- 
wise discharges such person, except that failure or delay in effect- 
ing any required presentment, protest or notice of dishonor with 
respect to any such person does not discharge any party as to 
whom presentment, protest or notice of dishonor is effective or 
unnecessary ; Or 
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(b) unjustifiably impairs any collateral for the instrument given by 
or on behalf of the party or any person against whom he has a 
right of recourse. : 


(2) By express reservation of rights against a party with a right of 
recourse the holder preserves 
(a) all his rights against such party as of the time when the instru- 
ment was originally due; and 
(b) the right of the party to pay the instrument as of that time; and 
(c) all rights of such party to recourse against others. 


History: En. Sec. 3-606, Ch. 264, L. 10 C.J.S. Bills and Notes §§ 468, 472 et 
1963. seq. 
11 Am. Jur. 2d 981, Bills and Notes, 
Cross-Reference § 939, 
Rights and duties when collateral is in ; . 
secured party’s possession, sec. 87A-9-207. Discharge of accommodation maker or 
: surety by release of mortgage or other 
Collateral References security given for note. 2 ALR 2d 260. 


Bills and Notes€256, 301, 437. 


Part 7 
Advice of International Sight Draft 


87A-3-701. Letter of advice of international sight draft. (1) A 
“letter of advice” is a drawer’s communication to the drawee that a de- 
scribed draft has been drawn. 

(2) Unless otherwise agreed when a bank receives from another bank 
a letter of advice of an international sight draft the drawee bank may 
immediately debit the drawer’s account and stop the running of interest 
pro tanto. Such a debit and any resulting credit to any account covering 
outstanding drafts leaves in the drawer full power to stop payment or 
otherwise dispose of the amount and creates no trust or interest in favor 
of the holder. 

(3) Unless otherwise agreed and except where a draft is drawn under 
a credit issued by the drawee, the drawee of an international sight draft 
owes the drawer no duty to pay an unadvised draft but if it does so and 
the draft is genuine, may appropriately debit the drawer’s account. 


History: En. Sec. 3-701, Ch. 264, L. Collateral References 

1963. Banks and Banking@>137 et seq., 191. 
9 C.J.S. Banks and Banking §§ 174 et 

Cross-Reference seq., 330 et seq. 

Draft not an assignment, see. 87A-3-409 10 Am. Jur. 2d 462, Banks, § 494; 11 Am. 
(1). Jur. 2d 85, Bills and Notes, § 60. 

Part 8 
Miscellaneous 


87A-3-801. Drafts in a set. (1) Where a draft is drawn in a set of 
parts, each of which is numbered and expressed to be an order only if 
no other part has been honored, the whole of the parts constitutes one 
draft but a taker of any part may become a holder in due course of the 
draft. 
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(2) Any person who negotiates, endorses or accepts a single part of 
a draft drawn in a set thereby becomes liable to any holder in due course 
of that part as if it were the whole set, but as between different holders 
in due course to whom different parts have been negotiated the holder 
whose title first accrues has all rights to the draft and its proceeds. 

(3) As against the drawee the first presented part of a draft drawn 
in a set is the part entitled to payment, or if a time draft to acceptance 
and payment. Acceptance of any subsequently presented part renders the 
drawee liable thereon under subsection (2). With respect both to a holder 
and to the drawer payment of a subsequently presented part of a draft 
payable at sight has the same effect as payment of a check notwithstand- 
ing an effective stop order (section 87A-4-407). 

(4) Except as otherwise provided in this section, where any part of 
a draft in a set is discharged by payment or otherwise the whole draft 
is discharged. 


History: En. Sec. 3-801, Ch. 264, L. 
1963. 


Cross-References 


Payor bank’s right to subrogation on 
improper payments, sec. 87A-4-407. 

Statement in draft that order is effective 
only if no other part has been honored 


Collateral References 

Bills and Notes@14, 68, 2338, 
437. 

10 C.J.S. Bills and Notes §§ 6, 38, 174, 
211, 510; 11 C.J.S. Bills and Notes §§ 731, 
736. 

11 Am. Jur. 2d 84, 404, 569, 970, Bills 
and Notes, §§ 59, 378, 505, 925. 


267, 383, 


does not affect negotiability, sec. 87A-3- 
112 (g). 

87A-3-802. Effect of instrument on obligation for which it is given. (1) 
Unless otherwise agreed where an instrument is taken for an underlying 
obligation 

(a) the obligation is pro tanto discharged if a bank is drawer, maker 
or acceptor of the instrument and there is no recourse on the 
instrument against the underlying obligor; and 
in any other case the obligation is suspended pro tanto until the 
instrument is due or if it is payable on demand until its present- 
ment. If the instrument is dishonored action may be maintained 
on either the instrument or the obligation; discharge of the under- 
lying obligor on the instrument also discharges him on the obli- 
gation. 


(b) 


(2) The taking in good faith of a check which is not postdated does 
not of itself so extend the time on the original obligation as to discharge 


a surety. 
History: En. Sec. 3-802, Ch. 264, L. Collateral References 
1963. Banks and Banking@=189; Payment€= 


16 et seq.; Principal and Surety¢=103 et 
Cross-References 


Certification of a check, sec. 87A-3-411. 
Discharge of parties, sec. 87A-3-601. 
Time of presentment, sec. 87A-3-503. 


87A-3-803. Notice to third party. Where a defendant is sued for 
breach of an obligation for which a third person is answerable over under 
this chapter he may give the third person written notice of the litigation, 
and the person notified may then give similar notice to any other person 
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9 C.J.S. Banks and Banking §173; 70 
C.J.S. Payment § 23 et seq.; 72 CJS. 
Principal and Surety §161 et seq. 
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who is answerable over to him under this chapter. If the notice states that 
the person notified may come in and defend and that if the person notified 
does not do so he will in any action against him by the person giving the 
notice be bound by any determination of fact common to the two litiga- 
tions, then unless after seasonable receipt of the notice the person notified 
does come in and defend he is so bound. 


History: En. Sec. 3-803, Ch. 264, L. Collateral References 


1963. Bills and Notes¢=460; Indemnity¢>14; 
Parties€=51 (4), 54. 
Cross-Reference 10 O.J.S. Bills and Notes § 554; 42 O.J.S. 


Notice of claim or litigation to person Indemnity § 32; 67 C.J.S. Parties § 83. 
answerable over, sec. 87A-2-607. 


87A-3-804. Lost, destroyed or stolen instruments. The owner of an in- 
strument which is lost, whether by destruction, theft or otherwise, may 
maintain an action in his own name and recover from any party liable 
thereon upon due proof of his ownership, the facts which prevent his 
production of the instrument and its terms. The court may require security 
indemnifying the defendant against loss by reason of further claims on 
the instrument. 


History: En. Sec. 3-804, Ch. 264, L. Collateral References 


1963. Lost Instruments¢16, 18. 


Cross-Reference 54 C.J.S. Lost Instruments §§ 19, 20. 


Burden of establishing signatures, sec. 
87A-3-307. 


87A-3-805. Instruments not payable to order or to bearer. This chapter 
applies to any instrument whose terms do not preclude transfer and which 
is otherwise negotiable within this chapter but which is not payable to 
order or to bearer, except that there can be no holder in due course of 
such an instrument. 


History: En. Sec. 3-805, Ch. 264, L. Collateral References 


1963. Bills and Notes¢~6, 32, 146. 
(road Detitenes 10 C.J.S. Bills and Notes § 12. 


Form of negotiable instruments, sec. 
87A-3-104, 


CHAPTER 4 
BANK DEPOSITS AND COLLECTIONS 


Part 1. General Provisions and Definitions 


Section 87A-4-101. Short title. 
87A-4-102. Applicability. 
87A-4-103. Variation by agreement—measure of damages—certain action con- 
stituting ordinary care. 
87A-4-104. Definitions and index of definitions. 
87A-4-105. “Depositary bank”’—“intermediary bank”—‘“collecting bank’?— 
“payor bank”——“presenting bank’”—“remitting bank.” 
87A-4-106. Separate office of a bank. 
87A-4-107. Time of receipt of items, 
87A-4-108. Delays. 
- 87A-4-109. Process of posting. 
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Part 2. Collection of Items—Depositary and Collecting Banks 


87A-4-201. 


87A-4-202. 


Presumption and duration of agency status of collecting banks and 
provisional status of credits—applicability of chapter—item en- 
dorsed “pay any bank.” 

Responsibility for collection—when action seasonable. 


87A-4-203. Effect of instructions. 

87A-4-204. Methods of sending and presenting—sending direct to payor bank. 
87A-4-205. Supplying missing endorsement—no notice from prior endorsement. 
87A-4-206. Transfer between banks. 


87A-4-207. 
87A-4-208. 


87A-4-209. 
87A-4-210. 


87A-4-211. 
87A-4-212, 
87A-4-213. 


87A-4-214. 


87A-4-301. 


87A-4-302. 
87A-4-303. 


Warranties of customer and collecting bank on transfer or pre- 
sentment of items—time for claims. 

Security interest of collecting bank in items, accompanying docu- 
ments and proceeds. 

When bank gives value for purposes of holder in due course. 

Presentment by notice of item not payable by, through or at a 
bank—liability of secondary parties. 

Media of remittance—provisional and final settlement in remit- 
tance cases. 

Right of charge-back or refund. 

Final payment of item by payor bank—when provisional debits 
and credits become final—when certain credits become available 
for withdrawal. 

Insolvency and preference. 


Part 3. Collection of Items—Payor Banks 


Deferred posting—recovery of payment by return of items—time 
of dishonor. 

Payor bank’s responsibility for late return of item. 

When items subject to notice, stop order, legal process or setoff— 
order in which items may be charged or certified. 


Part 4. Relationship between Payor Bank and Its Customer 


87A-4-401. 
87A-4-402, 
87A-4-403. 
87A-4-404, 
87A-4-405. 
87A-4-406. 


87A-4-407. 


87A-4-501. 


87A-4-502. 
87A-4-503. 


87A-4-504. 


When bank may charge customer’s account. 

Bank’s liability to customer for wrongful dishonor. 

Customer’s right to stop payment—burden of proof of loss. 

Bank not obligated to pay check more than six months old. 

Death or incompetence of customer. 

Customer’s duty to discover and report unauthorized signature or 
alteration. 

Payor bank’s right to subrogation on improper payment. 


Part 5. Collection of Documentary Drafts 


Handling of documentary drafts—duty to send for presentment and 
to notify customer of dishonor. 

Presentment of “on arrival” drafts. 

Responsibility of presenting bank for documents and goods—report 
of reasons for dishonor—referee in case of need. 

Privilege of presenting bank to deal with goods—security interest 
for expenses. 


Part 1 


General Provisions and Definitions 


87A-4-101. Short title. This chapter shall be known and may be cited 
as Uniform Commercial Code—Bank Deposits and Collections. 


History: En. Sec. 4-101, Ch. 264, L. Collateral References 


1963. Banks and Banking@=119 et seq. 
9 C.J.S. Banks and Banking § 212 et seq. 


87A-4-102. Applicability. (1) To the extent that items within this 
chapter are also within the scope of Chapters 3 and 8, they are subject 
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to the provisions of those chapters. In the event of conflict the provisions 
of this chapter govern those of Chapter 3 but the provisions of Chapter 8 
govern those of this chapter. 

(2) The liability of a bank for action or nonaction with respect to 
any item handled by it for purposes of presentment, payment or collection 
is governed by the law of the place where the bank is located. In the 
ease of action or nonaction by or at a branch or separate office of a bank, 
its liability is governed by the law of the place where the branch or sepa- 


rate office is located. 


History: En. Sec. 4-102, Ch. 264, L. 
1963. 


Cross-References 


Commercial paper, law governing, sec. 
87A-3-103 (2). 

Letter of credit, time allowed for honor 
or rejection, sec. 87A-5-112. 

Notice to purchaser of security of ad- 
verse claim, sec. 87A-8-304. 

Secured transactions, sales of accounts, 
contract rights and chattel paper, secs. 
87A-9-101 to 87A-9-507. 


Territorial application of act, sec. 87A-1- 
105 

Warehouse receipts, bills of lading and 
other documents of title, secs. 87A-7-101 
to 87A-7-603. 

Warranties on presentment and trans- 
fer of securities, sec. 87A-8-306. 


Collateral References 


Banks and Banking@>156. 

9 C.J.S. Banks and Banking § 214. 

10 Am. Jur, 2d 662, 671, Banks, §§ 694, 
700. 


87A-4-103. Variation by agreement—measure of damages—certain ac- 
tion constituting ordinary care. (1) The effect of the provisions of this 
chapter may be varied by agreement except that no agreement can disclaim 
a bank’s responsibility for its own lack of good faith or failure to exercise 
ordinary care or can hmit the measure of damages for such lack or failure; 
but the parties may by agreement determine the standards by which such 
responsibility is to be measured if such standards are not manifestly un- 
reasonable. 

(2) Federal Reserve regulations and operating letters, clearinghouse 
rules, and the like, have the effect of agreements under subsection (1), 
whether or not specifically assented to by all parties interested in items 
handled. 

(3) Action or nonaction approved by this chapter or pursuant to 
Federal Reserve regulations or operating letters constitutes the exercise 
of ordinary care and, in the absence of special instructions, action or 
nonaction consistent with clearinghouse rules and the like or with a general 
banking usage not disapproved by this chapter, prima facie constitutes 
the exercise of ordinary care. 

(4) The specification or approval of certain procedures by this chapter 
does not constitute disapproval of other procedures which may be reason- 
able under the circumstances. 

(5) The measure of damages for failure to exercise ordinary care in 
handling an item is the amount of the item reduced by an amount which 
could not have been realized by the use of ordinary care, and where there 
is bad faith it includes other damages, if any, suffered by the party as 
a proximate consequence. 


History: En. Sec. 4-103, Ch. 264, L. 
1963. 


Cross-References 


Course of dealing and usage of trade, 
see. 87A-1-205. 
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Obligation of good faith, see. 87A-1-203. 

Responsibility of collecting bank, see. 
87A-4-202. 

Rules of construction, variation by 
agreement, sec. 87A-1-102 (3). 


Collateral References 


Banks and Banking@=156 et seq. 

9 C.J.S. Banks and Banking § 216 et seq. 

10 Am. Jur. 2d 536, 674, 702, 806, Banks, 
§§ 567, 702, 737, 838, 839. 


Measure of damages for breach of duty 
by bank in respect of collection of com- 
mercial paper. 19 ALR 555 and 67 ALR 
1511. 

Arrangement or course of dealing be- 
tween forwarding bank and collecting 


87A-4-104. Definitions and index 
unless the context otherwise requires 


87 A-4-104 


bank as affecting relations or rights as 
between depositor of collection item and 
the collecting bank. 118 ALR 363. 

Liability of collecting bank to third 
persons in respect of proceeds of paper 
drawn by another, where bank was 
charged with notice from paper, or other- 
wise, that the transaction was on account 
of former. 125 ALR 1194. 

Admissibility, in action for negligence 
against bank by depositor, of evidence as 
to custom of banks in locality in handling 
and dealing with checks and other items. 
8 ALR 2d 446. 

Effect on bank depositor’s rights and 
those of bank, of printed rules in pass- 
book not expressly accepted. 60 ALR 2d 
708. 


of definitions. 


(1) In this chapter 


(a) 
(b) 


(3) 


(k) 


(2) 


“Account” means any account with a bank and includes a check- 
ing, time, interest or savings account; 

“Afternoon” means the period of a day between noon and mid- 
night ; 

“Banking day” means that part of any day on which a bank is 
open to the public for carrying on substantially all of its banking 
functions ; 

“Clearinghouse” means any association of banks or other payors 
regularly clearing items; 

“Customer” means any person having an account with a bank or 
for whom a bank has agreed to collect items and includes a bank 
carrying an account with another bank; 

“Documentary draft” means any negotiable or nonnegotiable draft 
with accompanying documents, securities or other papers to be 
delivered against honor of the draft; 

“Ttem” means any instrument for the payment of money even 
though it is not negotiable but does not include money ; 
“Midnight deadline” with respect to a bank is midnight on its 
next banking day following the banking day on which it receives 
the relevant item or notice or from which the time for taking 
action commences to run, whichever is later; 

“Properly payable” includes the availability of funds for payment 
at the time of decision to pay or dishonor; 

“Settle” means to pay in cash, by clearinghouse settlement, in a 
charge or credit or by remittance, or otherwise as instructed. A 
settlement may be either provisional or final; 

“Suspends payments” with respect to a bank means that it has 
been closed by order of the supervisory authorities, that a public 
officer has been appointed to take it over or that it ceases or 
refuses to make payments in the ordinary course of business. 


Other definitions applying to this chapter and the sections in 


which they appear are: 
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“Collecting bank.” Section 87A-4-105. 
“Depositary bank.” Section 87A-4-105. 
“Intermediary bank.” Section 87A-4-105. 
“Payor bank.” Section 87A-4-105. 
“Presenting bank.” Section 87A-4-105. 
“Remitting bank.” Section 87A-4-105. 


(3) The following definitions in other chapters apply to this chapter: 


“Acceptance.” Section 87A-3-410. 
“Certificate of deposit.” Section 87A-3-104. 
“Certification.” Section 87A-3-411. 
“Check.” Section 87A-3-104. 

“Draft.” Section 87A-3-104. 

“Holder in due course.” Section 87A-3-3802. 
“Notice of dishonor.” Section 87A-3-508. 
“Presentment.” Section 87A-3-504. 
“Protest.” Section 87A-3-509. 

“Secondary party.” Section 87A-3-102. 


(4) In addition Chapter 1 contains general definitions and principles 
of construction and interpretation applicable throughout this chapter. 
History: En. Sec. 4-104, Ch. 264, L. 9 C.J.S. Banks and Banking §1; 82 
1963. C.J.S. Statutes § 315. 
Collateral References 


Banks and Banking@=—86 et seq.; Stat- 
utesC-179. 


87A-4-105. “Depositary bank’—“intermediary bank’’—“collecting bank” 
—“payor bank”—‘presenting bank’—“remitting bank.’ In this chapter 
unless the context otherwise requires: 
(a) ‘Depositary bank” means the first bank to which an item is trans- 
ferred for collection even though it is also the payor bank; 
(b) “Payor bank” means a bank by which an item is payable as drawn 
or accepted ; 
(c) “Intermediary bank” means any bank to which an item is trans- 
ferred in course of collection except the depositary or payor bank; 
(d) “Collecting bank” means any bank handling the item for collec- 
tion except the payor bank; 
(e) “Presenting bank” means any bank presenting an item except a 
payor bank; 
(f{) “Remitting bank” means any payor or intermediary bank remit- 
ting for an item. 


History: En. Sec. 4-105, Ch. 264, L. Collateral References 
1963. Banks and Banking€-149, 161 et seq.; 
StatutesC-179. 
rope Rererencas 9 C.J.S. Banks and Banking §§1, 212; 


Commercial paper, secs. 87A-3-101 to g9 GJS. Statutes § 315. 
87A-3-805. 

Instruments payable at or through bank, 
secs. 87A-3-120, 87A-3-121. 


87A-4-106. Separate office of a bank. A branch or separate office of 
a bank is a separate bank for the purpose of computing the time within 
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which and determining the place at or to which action may be taken or 

notices or orders shall be given under this chapter and under Chapter 3. 
History: En. Sec. 4-106, Ch. 264, L. Collateral References 

1963. Banks and Banking¢=33, 156 et seq. 
Prneccefercices 9 C.J.S. Banks and Banking §§ 55, 212 


Liability of branch or separate office of i ee Jur, 2d 290, Banks, § 326. 
bank for action or nonaction, law govern- ; : ’ ; 
ing, sec. 87A-4-102 (2). 

Presentment of instrument at bank, 
sec. 87A-3-504 (4). 


87A-4-107. Time of receipt of items. (1) For the purpose of allowing 
time to process items, prove balances and make the necessary entries on 
its books to determine its position for the day, a bank may fix an after- 
noon hour of two P.M. or later as a eut-off hour for the handling of money 
and items and the making of entries on its books. 

(2) Any item or deposit of money received on any day after a cut-off 
hour so fixed or after the close of the banking day may be treated as 
being received at the opening of the next banking day. 

History: En. Sec. 4-107, Ch. 264, L. 
1963. 
Collateral References 


Banks and Banking¢ 121, 158. 
9 C.J.S. Banks and Banking §§ 219, 269. 


Liability of bank in connection with 
night depositor service. 27 ALR 2d 530. 


87A-4-108. Delays. (1) Unless otherwise instructed, a collecting bank 
in a good faith effort to secure payment may, in the case of specific items 
and with or without the approval of any person involved, waive, modify 
or extend time limits imposed or permitted by this act for a period not in 
excess of an additional banking day without discharge of secondary 
parties and without liability to its transferor or any prior party. 

(2) Delay by a collecting bank or payor bank beyond time limits 
prescribed or permitted by this act or by instructions is excused if caused 
by interruption of communication facilities, suspension of payments by 
another bank, war, emergency conditions or other circumstances beyond the 
control of the bank provided it exercises such diligence as the circum- 
stances require. 


History: En. Sec. 4-108, Ch. 264, L. 
1963. 


Cross-References 


Commercial paper, law governing, secs. 
87A-3-103 (2), 87A-4-102 (1). 

Final payment of item by payor bank, 
sec. 87A-4-213. 

Law governing bank deposits and col- 
lections, see. 87A-4-102 (1). 

Payor bank, recovery of payment by 
return of items, sec. 87A-4-301. 

Payor bank’s responsibility for late re- 
turn of item, sec. 87A-4-302. 


Seasonable action by collecting bank, 
sees. 87A-4-202 (2), 87A-4-212. 

Time allowed for acceptance or payment 
of instrument, sec. 87A-3-506. 

Time limits, variation by agreement, 
see. 87A-4-103. 

Time of presentment of instrument, sec. 
87A-3-503. 


Collateral References 

Banks and Banking@161 et seq. 

9 C.J.S. Banks and Banking § 237 et seq. 
10 Am. Jur. 2d 682, Banks, § 711. 


87A-4-109. Process of posting. The “process of posting” means the 
usual procedure followed by a payor bank in determining to pay an item 
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and in recording the payment including one or more of the following or 
other steps as determined by the bank: 


(a) verification of any signature; 

(b) ascertaining that sufficient funds are available; 

(ec) affixing a “paid” or other stamp; 

(d) entering a charge or entry to a customer’s account; 

(e) correcting or reversing an entry or erroneous action with respect 
to the item. 


History: En. Sec. 4-109, Ch. 264, L. 
1963. 


Part 2 
Collection of Items—Depositary and Collecting Banks 


87A-4-201. Presumption and duration of agency status of collecting 
banks and provisional status of credits—applicability of chapter—item 
endorsed “pay any bank.” (1) Unless a contrary intent clearly appears 
and prior to the time that a settlement given by a collecting bank for an 
item is or becomes final (subsection (3) of section 87A-4-211 and sections 
87A-4-212 and 87A-4-213) the bank is an agent or subagent of the owner 
of the item and any settlement given for the item is provisional. This 
provision applies regardless of the form of endorsement or lack of endorse- 
ment and even though eredit given for the item is subject to immediate 
withdrawal as of right or is in fact withdrawn; but the continuance of 
ownership of an item by its owner and any rights of the owner to proceeds 
of the item are subject to rights of a collecting bank such as those result- 
ing from outstanding advances on the item and valid rights of setoff. 
When an item is handled by banks for purposes of presentment, payment 
and collection, the relevant provisions of this chapter apply even though 
action of parties clearly establishes that a particular bank has purchased 
the item and is the owner of it. 

(2) After an item has been endorsed with the words “pay any bank” or 
the like, only a bank may acquire the rights of a holder 


(a) until the item has been returned to the customer initiating col- 


lection ; or 
(b) until the item has been specially endorsed by a bank to a person 


who is not a bank. 


History: En. Sec. 4-201, Ch. 264, L. Restrictive endorsement, effect of, sec. 
1963. 87A-3-206. 
Right of charge-back or refund, sec. 
Cross-References 87A-4-212. 
Final payment of item by payor bank, Transfer of items between banks, sec. 
sec. 87A-4-213. 87A-4-206. 


Insolvency and preference, sec, 87A-4- 
Collateral References 


Measure of damages for failure to exer- Banks and Banking¢—149, 157, 161 et 

cise ordinary care in handling an item,  geq, 

sec, 87A-4-103 (5). eee 9 O.J.S. Banks and Banking §§ 215, 218 
Payor bank’s responsibility for late re- et seq., 358. 

turn of item, sec. 87A-4-302. 10 Am. Jur, 2d 662, Banks, § 694 et seq. 
Reaequisition of instrument by prior 

party, sec. 87A-3-208. Title to commercial paper deposited 
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with bank for collection. 
1046, 

Bank to which paper is sent for collec- 
tion of principal or interest as agent of 
obligor. 55 ALR 1168. 

Correspondent bank’s liability to owner 


11 ALR 1043, 


87A-4-203 


of collection items where credit originally 
extended to forwarding bank is canceled. 
10 ALR 2d 462. 

Authority of officer or agent to bind 
bank as guarantor or surety. 34 ALR 2d 
299. 


87A-4-202. Responsibility for collection—when action seasonable. (1) 
A collecting bank must use ordinary care in 


(a) presenting an item or sending it for presentment; and 


(b) 


sending notice of dishonor or nonpayment or returning an item 


other than a documentary draft to the bank’s transferor or directly 
to the depositary bank under subsection (2) of section 87A-4-212 
after learning that the item has not been paid or accepted, as 


the case may be; and 


(c) settling for an item when the bank receives final settlement; and 


(d) 


making or providing for any necessary protest; and 


(e) notifying its transferor of any loss or delay in transit within a 
reasonable time after discovery thereof. 


(2) 


A collecting bank taking proper action before its midnight dead- 


line following receipt of an item, notice or payment acts seasonably; taking 
proper action within a reasonably longer time may be seasonable but the 
bank has the burden of so establishing. 

(3) Subject to subsection (1)(a), a bank is not liable for the insol- 
vency, neglect, misconduct, mistake or default of another bank or person 
or for loss or destruction of an item in transit or in the possession of others. 


History: En. Sec. 4-202, Ch. 264, L. 
1963. 


Cross-References 


Delays by collecting or payor banks, 
sec. 87A-4-108. 

Obligation of good faith, see. 87A-1-203. 

Payor bank’s responsibility for late re- 
turn of item, sec. 87A-4-302. 

Recovery of payment by return of items, 
sec, 87A-4-301. 

Time of receipt of items, sec. 87A-4-107. 

Variation by agreement, sec. 87A-4-103. 


Collateral References 

Banks and Banking@—149, 161 et seq. 

9 CJ.S. Banks and Banking §§ 218 
et seq., 235 et seq., 358. 

10 Am. Jur. 2d 672, Banks, § 701 et seq. 


Duty of collecting bank as to notices 
of protest or dishonor which it receives 
from its correspondents. 4 ALR 534. 


Liability of collecting bank for loss of 
funds through attachment thereof, 36 
ALR 742. 

Liability of bank taking commercial 
paper for collection for default of cor- 
respondent. 36 ALR 1308; 44 ALR 1430 
and 80 ALR 815. 

Liability of collecting bank for loss of 
paper. 50 ALR 1422, 

Liability of collecting bank which ex- 
tends time of payment or accepts renewal. 
101 ALR 593. 

Negligence action against bank by de- 
positor, admissibility of evidence of cus- 
tom of banks in locality in handling and 
dealing with checks and other items in- 
volved. 8 ALR 2d 446. 

Duties of collecting bank with respect to 
presenting draft or bill of exchange for 
acceptance. 39 ALR 2d 1296. 


87A-4-203. Effect of instructions. Subject to the provisions of Chapter 


3 concerning conversion of instruments (section 87A-3-419) and the pro- 
visions of both Chapter 3 and this chapter concerning restrictive endorse- 
ments only a collecting bank’s transferor can give instructions which 
affect the bank or constitute notice to it and a collecting bank is not liable 
to prior parties for any action taken pursuant to such instructions or in 
accordance with any agreement with its transferor. 
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History: En. Sec. 4-203, Ch. 264, L. Collateral References 
1963. Banks and Banking¢161 et seq. 
9 C.J.S. Banks and Banking § 223 et seq. 


ies gion cae 10 Am. Jur. 24 675, Banks, § 703. 


Conversion of instrument, sec. 87A-3- 


419. Trust or preference in assets of in- 
Payment or satisfaction of instrument, solvent bank in respect of proceeds of col- 

sec. 87A-3-603. lection as affected by notice or instrue- 
Restrictive endorsements, effect, sees. tions with respect to collection. 90 ALR 6. 

87A-3-205, 87A-3-206. What conduct by drawee of check, be- 
Supplying missing endorsement, sec. fore receipt of stop-payment order, renders 

87A-4-205. order ineffectual, 10 ALR 2d 428. 
Variations by agreement, sec. 87A-4-103 

(i): 


87A-4-204. Methods of sending and presenting—sending direct to payor 
bank. (1) A collecting bank must send items by reasonably prompt 
method taking into consideration any relevant instructions, the nature of 
the item, the number of such items on hand, and the cost of collection 
involved and the method generally used by it or others to present such 
items. 

(2) <A collecting bank may send 


(a) any item direct to the payor bank; 

(b) any item to any nonbank payor if authorized by its transferor; 
and 

(c) any item other than documentary drafts to any nonbank payor, 
if authorized by Federal Reserve regulation or operating letter, 
clearinghouse rule or the like. 


(3) Presentment may be made by a presenting bank at a place where 
the payor bank has requested that presentment be made. 


History: En. Sec. 4-204, Ch. 264, L. Collateral References 
1963. Banks and Banking@161 et seq., 171 
(3). 
Cross-References 9 C.J.S. Banks and Banking §§ 242 et 
Documentary drafts, handling of, sees. seq., 247. 
87A-4-501, 87A-4-502. 10 Am. Jur. 2d 680, 689, Banks, §§ 710, 


Presentment, how made, sec. 87A-3-504. 720. 


87A-4-205. Supplying missing endorsement—no notice from prior en- 
dorsement. (1) A depositary bank which has taken an item for col- 
lection may supply any endorsement of the customer which is necessary to 
title unless the item contains the words ‘“payee’s endorsement required” 
or the like. In the absence of such a requirement a statement placed on 
the item by the depositary bank to the effect that the item was deposited 
by a customer or credited to his account is effective as the customer’s 
endorsement. 

(2) An intermediary bank, or payor bank which is not a depositary 
bank, is neither given notice nor otherwise affected by a restrictive en- 
dorsement of any person except the bank’s immediate transferor. 


History: En. Sec. 4-205, Ch. 264, L. Restrictive endorsements, effect, secs. 
1963. 87A-3-205, 87A-3-206, 

Cross-References Collateral References 

Conversion of instrument, see. 87A-3-419, Banks and Banking¢=161 et seq. 

Instructions, effect of, sec. 87A-4-203. 9 C.J.S. Banks and Banking § 235 et seq. 

Payment or satisfaction of instrument, 10 Am. Jur. 2d 671, Banks, § 700. 


see. 87A-3-603. 
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87A-4-206. Transfer between banks. Any agreed method which identi- 
fies the transferor bank is sufficient for the item’s further transfer to 
another bank. 


History: En. Sec. 4-206, Ch. 264, L. Collateral References 
1963. Banks and Banking@161 et seq. 
Girnsa Reference 9 C.J.S. Banks and Banking § 235 et seq. 


10 Am. Jur, 2d 374, 671, Banks 403 
Transfer and negotiation, right to en- 7,9, iu ; ; » §§ 408, 


dorsement, sees. 87A-3-201, 87A-3-202. 


87A-4-207. Warranties of customer and collecting bank on transfer 
or presentment of items—time for claims. (1) Each customer or collect- 
ing bank who obtains payment or acceptance of an item and each prior 
customer and collecting bank warrants to the payor bank or other payor 
who in good faith pays or accepts the item that 


(a) he has a good title to the item or is authorized to obtain payment 
or acceptance on behalf of one who has a good title; and 

(b) he has no knowledge that the signature of the maker or drawer is 
unauthorized, except that this warranty is not given by any 
eustomer or collecting bank that is a holder in due course and 
acts in good faith 


(i) to a maker with respect to the maker’s own signature; or 
(ii) to a drawer with respect to the drawer’s own signature, 
whether or not the drawer is also the drawee; or 
(iii) to an acceptor of an item if the holder in due course took 
the item after the acceptance or obtained the acceptance 
without knowledge that the drawer’s signature was un- 

authorized; and 


(c) the item has not been materiaily altered, except that this warranty 
is not given by any customer or collecting bank that is a holder 
in due course and acts in good faith 


(i) to the maker of a note; or 

(ii) to the drawer of a draft whether or not the drawer is also 
the drawee; or 

(iii) to the acceptor of an item with respect to an alteration 
made prior to the acceptance if the holder in due course 
took the item after the acceptance, even though the ac- 
ceptance provided “payable as originally drawn” or equiva- 
lent terms; or 

(iv) to the acceptor of an item with respect to an alteration 
made after the acceptance. 


(2) Hach customer and collecting bank who transfers an item and 
receives a settlement or other consideration for it warrants to his trans- 
feree and to any subsequent collecting bank who takes the item in good 
faith that 

(a) he has a good title to the item or is authorized to obtain payment 

or acceptance on behalf of one who has a good title and the trans- 
fer is otherwise rightful; and 

(b) all signatures are genuine or authorized; and 
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(c) the item has not been materially altered; and 

(d) no defense of any party is good against him; and 

(e) he has no knowledge of any insolvency proceeding instituted with 
respect to the maker or acceptor or the drawer of an unaccepted 
item. 


In addition each customer and collecting bank so transferring an item and 
recelving a settlement or other consideration engages that upon dishonor 
and any necessary notice of dishonor and protest he will take up the item. 

(3) The warranties and the engagement to honor set forth in the two 
preceding subsections arise notwithstanding the absence of endorsement 
or words of guaranty or warranty in the transfer or presentment and a 
collecting bank remains liable for their breach despite remittance to its 
transferor. Damages for breach of such warranties or engagement to 
honor shall not exceed the consideration received by the customer or 
collecting bank responsible plus finance charges and expenses related to 
the item, if any. 

(4) Unless a claim for breach of warranty under this section is made 
within a reasonable time after the person claiming learns of the breach, 
the person liable is discharged to the extent of any loss caused by the 
delay in making claim. 


History: En. Sec. 4-207, Ch. 264, L. 
1963. 


Cross-References 


Contract of endorser, order of liability, 
see. 87A-3-414. 
Customer’s duty to discover and report 


Transfer between banks, sec, 87A-4-206, 

Transfer, right to endorsement, sec. 
87A-3-201. 

Warranties on presentment and trans- 
fer of commercial paper, sec. 87A-3-417. 

When bank gives value for purpose of 
holder in due course, see. 87A-4-209. 


unauthorized signature or alteration, sec. 
87A-4-406. 

Finality of payment or acceptance, sec. 
87A-3-418. 

Security interest of collecting bank in 
items, accompanying documents and pro- 
ceeds, see. 87A-4-208. 


Collateral References 


Banks and Banking@~149, 172 et seq. 

9 C.J.S. Banks and Banking §§ 254, 358. 

10 Am. Jur, 2d 374, 680, Banks, §§ 403, 
710; 11 Am. Jur. 2d 709, 712, Bills@ead 
Notes, §§ 640, 649. 


87A-4-208. Security interest of collecting bank in items, accompanying 
documents and proceeds. (1) A bank has a security interest in an item 
and any accompanying documents or the proceeds of either 


(a) in case of an item deposited in an account to the extent to which 
credit given for the item has been withdrawn or applied; 

(b) in ease of an item for which it has given credit available for 
withdrawal as of right, to the extent of the credit given whether 
or not the credit is drawn upon and whether or not there is a 
right of charge-back; or 

(c) if it makes an advance on or against the item. 


(2) When credit which has been given for several items received at 
one time or pursuant to a single agreement is withdrawn or applied in 
part the security interest remains upon all the items, any accompanying 
documents or the proceeds of either. For the purpose of this section, credits 
first given are first withdrawn. 

(3) Receipt by a collecting bank of a final settlement for an item is 
a realization on its security interest in the item, accompanying documents 
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and proceeds. To the extent and so long as the bank does not receive 
final settlement for the item or give up possession of the item or accompany- 
ing documents for purposes other than collection, the security interest 


continues and is subject to the provisions of Chapter 9 except that 
(a) no security agreement is necessary to make the security interest 


enforceable (subsection (1)(b) of section 87A-9-203) ; 
no filing is required to perfect the security interest; and 


(b) 


and 


(c) the security interest has priority over conflicting perfected se- 
curity interests in the item, accompanying documents or proceeds. 


History: En. Sec. 4-208, Ch. 264, L. 
1963. 


Cross-References 


Agency status of collecting banks, sec. 
87A-4-201. 

Enforceability of security interest, sec. 
87A-9-203 (1) (b). 

Holder in due course, secs. 87A-3-302, 
87A-4-209. 

Perfection of security interest, when 
filing required, sec. 87A-9-302. 

Taking for value, secs. 87A-3-303, 87A- 
4-209. 


When bank gives value for purpose of 
holder in due course, see. 87A-4-209, 


Collateral References 


Banks and Banking@159, 165. 

9 C.J.S. Banks and Banking § 250. 

11 Am. Jur. 2d 361, Bills and Notes, 
§ 339. 


Lien of bank upon commercial paper 
delivered to it by debtor for collection. 
22 ALR 2d 478. 


87A-4-209. When bank gives value for purposes of holder in due course. 


For purposes of determining its status as a holder in due course, the bank 
has given value to the extent that it has a security interest in an item 
provided that the bank otherwise complies with the requirements of 


section 87A-3-302 on what constitutes a holder in due course. 


History: En. Sec. 4-209, Ch. 264, L. 
1963. 


Cross-References 

Holder in due course, see. 87A-3-302. 

Security interest of collecting bank in 
items, accompanying documents and pro- 
ceeds, sec. 87A-4-208. 

Value, taking for, sees. 87A-1-201 (44), 
87A-3-303. 


Collateral References 


Banks and Banking@=159 et seq.; Bills 
and Notes€=353, 356. 

9 C.J.S. Banks and Banking § 218 et 
seq.; 10 C.J.S. Bills and Notes § 316. 

11 Am. Jur. 2d 360, Bills and Notes, 
§ 337. 


Crediting proceeds of negotiable paper 
to depositor’s account as constituting bank 


a holder in due ecourse. 59 ALR 2d 1173. 


87A-4-210. Presentment by notice of item not payable by, through or 
at a bank—liability of secondary parties. (1) Unless otherwise instructed, 
a collecting bank may present an item not payable by, through or at a 
bank by sending to the party to accept or pay a written notice that the 
bank holds the item for acceptance or payment. The notice must be sent 
in time to be received on or before the day when presentment is due and 
the bank must meet any requirement of the party to accept or pay under 
section 87A-3-505 by the close of the bank’s next banking day after it 
knows of the requirement. 

(2) Where presentment is made by notice and neither honor nor re- 
quest for compliance with a requirement under section 87A-3-505 is re- 
ceived by the close of business on the day after maturity or in the case 
of demand items by the close of business on the third banking day after 
notice was sent, the presenting bank may treat the item as dishonored and 
charge any secondary party by sending him notice of the facts. 
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History: En. Sec. 4-210, Ch. 264, L. Time allowed for acceptance or payment, 
1963. see. 87A-3-506. 


Time of presentment, sec. 87A-3-503. 
Cross-References Unexeused delay, discharge, see. 87A-3- 
Dishonor, notice of, sees. 87A-3-507, 87A- 502. 

3-508, 


Documentary drafts, handling of, sees. Collateral References 

87A-4-501, 87A-4-502. Banks and Banking@—160 et seq. 
Presentment, how made, see. 87A-3-504. 9 C.J.S. Banks and Banking § 235 et 
Presentment, notice of dishonor and _ seq. 

Pees when necessary or permissible, sec. 10 Am. Jur. 2d 680, Banks, § 710. 

87A-3-501. 


Rights of party to whom presentment is 
made, see. 87A-3-505, 


87A-4-211. Media of remittance—provisional and final settlement in 
remittance cases. (1) A collecting bank may take in settlement of an 
item 
(a) a check of the remitting bank or of another bank on any bank 
except the remitting bank; or 
(b) a ashier’s check or similar primary obligation of a remitting bank 
which is a member of or clears through a member of the same 
clearinghouse or group as the collecting bank; or 
(c) appropriate authority to charge an account of the remitting bank 
or of another bank with the collecting bank; or 
(d) if the item is drawn upon or payable by a person other than a 
bank, a ecashier’s check, certified check or other bank check or 
obligation. 


(2) If before its midnight deadline the collecting bank properly dis- 
honors a remittance check or authorization to charge on itself or presents 
or forwards for collection a remittance instrument of or on another bank 
which is of a kind approved by subsection (1) or has not been authorized 
by it, the collecting bank is not liable to prior parties in the event of the 
dishonor of such check, instrument or authorization. 

(3) <A settlement for an item by means of a remittance instrument or 
authorization to charge is or becomes a final settlement as to both the 
person making and the person receiving the settlement 


(a) if the remittance instrument or authorization to charge is of a 
kind approved by subsection (1) or has not been authorized by 
the person receiving the settlement and in either case the person 
receiving the settlement acts seasonably before its midnight dead- 
line in presenting, forwarding for collection or paying the instru- 
ment or authorization,—at the time the remittance instrument or 
authorization is finally paid by the payor by which it is payable; 

(b) if the person receiving the settlement has authorized remittance 
by a nonbank check or obligation or by a eashier’s check or similar 
primary obligation of or a check upon the payor or other remitting 
bank which is not of a kind approved by subsection (1) (b),—at 
the time of the receipt of such remittance check or obligation; or 

(c) if in a case not covered by subparagraphs (a) or (b) the person 
receiving the settlement fails to seasonably present, forward for 
collection, pay or return a remittance instrument or authorization 
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to it to charge before its midnight deadline,—at such midnight 
deadline. 
History: En. Sec. 4-211, Ch. 264, L. Collateral References 
1963. Banks and Banking@=161 (3) et seq. 
Grouse Reference 9 C.J.S. Banks and Banking § 243 et seq. 


. : 10 Am. Jur. 2d 692, Banks, § 724, 
Final payment of item by payor bank, 
see. 87A-4-213. Check on bank as payment of debt held 
by bank for collection. 18 ALR 537 and 
65 ALR 1151. 


87A-4-212. Right of charge-back or refund. (1) If a collecting bank 
has made provisional settlement with its customer for an item and itself 
fails by reason of dishonor, suspension of payments by a bank or other- 
wise to receive a settlement for the item which is or becomes final, the 
bank may revoke the settlement given by it, charge back the amount of 
any credit given for the item to its customer’s account or obtain refund 
from its customer whether or not it is able to return the items if by its 
midnight deadline or within a longer reasonable time after it learns the 
facts it returns the item or sends notification of the facts. These rights 
to revoke, charge-back and obtain refund terminate if and when a settle- 
ment for the item received by the bank is or becomes final (subsection (3) 
of section 87A-4-211 and subsections (2) and (8) of section 87A-4-213). 

(2) Within the time and manner prescribed by this section and section 
87A-4-301, an intermediary or payor bank, as the case may be, may return 
an unpaid item directly to the depositary bank and may send for col- 
lection a draft on the depositary bank and obtain reimbursement. In such 
ease, if the depositary bank has received provisional settlement for the 
item, it must reimburse the bank drawing the draft and any provisional 
eredits for the item between banks shall become and remain final. 

(3) A depositary bank which is also the payor may charge-back the 
amount of an item to its customer’s account or obtain refund in accord- 
ance with the section governing return of an item received by a payor 
bank for credit on its books (section 87A-4-301). 

(4) The right to charge-back is not affected by 


(a) prior use of the credit given for the item; or 
(b) failure by any bank to exercise ordinary care with respect to the 
item but any bank so failing remains liable. 


(5) <A failure to charge-back or claim refund does not affect other 
rights of the bank against the customer or any other party. 

(6) If eredit is given in dollars as the equivalent of the value of an 
item payable in a foreign currency the dollar amount of any charge-back 
or refund shall be calculated on the basis of the buying sight rate for the 
foreign currency prevailing on the day when the person entitled to the 
charge-back or refund learns that it will not receive payment in ordinary 


course. 


History: En. Sec. 4-212, Ch. 264, L. Final settlement in remittance cases, 
1963. sec. 87A-4-211 (3). 
Item payable in foreign currency, sec. 
Cross-References 87A-3-107 (2). 
Bank’s liability to customer for wrong- Obligation of good faith, see. 87A-1-203. 
ful dishonor, sec. 87A-4-402. Variation by agreement, sec. 87A-4-103. 
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When provisional debits and credits be- 
come final, sec. 87A-4-213 (2), (8). 


Collateral References 


Banks and Banking¢158 et seq. 

9 C.J.S. Banks and Banking § 220 et seq. 

10 Am, Jur. 2d 376, 668, Banks, §§ 404, 
699. 


UNIFORM COMMERCIAL CODE 


of a check drawn on itself which is not 
good, or other uneollectible item, to re- 
call payment by deducting the amount in 
next remittance to correspondent. 10 ALR 
2d 349, 

Setoff or counterclaim, in action against 
bank to recover partnership deposit, of 
debt of individual partner. 39 ALR 2d 
301, 


Right of bank which ineludes in its 
remittance to correspondent bank amount 
87A-4-213. Final payment of item by payor bank—when provisional 
debits and credits become final—when certain credits become available for 
withdrawal. (1) An item is finally paid by a payor bank when the bank 
has done any of the following, whichever happens first: 
(a) paid the item in eash; or 
(b) settled for the item without reserving a right to revoke the set- 
tlement and without having such right under statute, clearing- 
house rule or agreement; or 
(ec) eompleted the process of posting the item to the indicated account 
of the drawer, maker or other person to be charged therewith; or 
made a provisional settlement for the item and failed to revoke 
the settlement in the time and manner permitted by statute, clear- 
inghouse rule or agreement. 


Upon a final payment under subparagraphs (b), (c) or (d) the payor bank 
shall be accountable for the amount of the item. 

(2) If provisional settlement for an item between the presenting and 
payor banks is made through a clearinghouse or by debits or credits in an 
account between them, then to the extent that provisional debits or 
eredits for the item are entered in accounts between the presenting and 
payor banks or between the presenting and successive prior collecting 
banks seriatim, they become final upon final payment of the item by the 
payor bank. 

(3) If a collecting bank receives a settlement for an item which is 
or becomes final (subsection (8) of section 87A-4-211, subsection (2) of 
section 87A-4-213) the bank is accountable to its customer for the amount 
of the item and any provisional credit given for the item in an account 
with its customer becomes final. 

(4) Subject to any right of the bank to apply the credit to an obliga- 
tion of the customer, credit given by a bank for an item in an account 
with its customer becomes available for withdrawal as of right 


(d) 


(a) in any case where the bank has received a provisional settlement 
for the item,—when such settlement becomes final and the bank 
has had a reasonable time to learn that the settlement is final; 

(b) in any case where the bank is both a depositary bank and a payor 
bank and the item is finally paid,—at the opening of the bank’s 
second banking day following receipt of the item. 

(5) A deposit of money in a bank is final when made but, subject to 
any right of the bank to apply the deposit to an obligation of the customer, 
the deposit becomes available for withdrawal as of right at the opening 
of the bank’s next banking day following receipt of the deposit. 
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History: En. Sec. 4-213, Ch. 264, L. 
1963. 


Cross-References 


Agency status of collecting banks, see. 
87A-4-201. 

Finality of payment or acceptance, sec. 
87A-3-418. 

Insolvency and preference, sec. 87A-4- 
214, 

Payor banks, collection of items, sees. 
87A-4-301 to 87A-4-303. 


87A-4-214 


Provisional and final settlement in re- 
mittanee eases, sec. 87A-4-211. 
Right of charge-back or 

87A-4-212. 
Time of receipt of items, see. 87A-4-107. 


refund, see. 


Collateral References 

Banks and Banking@=158, 163. 

9 C.J.S. Banks and Banking §§ 220, 245. 
10 Am. Jur. 2d 668, Banks, § 699. 


DECISIONS UNDER FORMER LAW 


Cashier’s Check 


When holder of cashier’s cheek can con- 
veniently present it to paying bank, it is 
his right to demand payment in eash par- 
ticularly where he resides in city where 
bank is located and if he accepts anything 
else he does so at his own risk. Powell 
Bldg. & Loan Assn. v. Larabie Bros. Bank- 
ers, Inc., 100 M 183, 196, 46 P 2d 697, 


87A-4-214. Insolvency and preference. (1) 


Obligation of Trust 


In the absence of fraud or of arrange- 
ments made at time of deposit that bank 
is charged with obligation of a trust, 
money paid to a bank for a _ eashier’s 
cheek is an ordinary banking transaction 
and establishes the relationship between 
bank and depositor of that of debtor and 
ereditor and not trustee and beneficiary. 
Powell Bldg. & Loan Assn. v. Larabie 
Bros. Bankers, Ine., 100 M 183, 196, 46 
Paz. 69%: 


Any item in or coming 


into the possession of a payor or collecting bank which suspends payment 
and which item is not finally paid shall be returned by the receiver, trustee 
or agent in charge of the closed bank to the presenting bank or the 
closed bank’s customer. 

(2) Ifa payor bank finally pays an item and suspends payments with- 
out making a settlement for the item with its customer or the presenting 
bank which settlement is or becomes final, the owner of the item has a 
preferred claim against the payor bank. 

(3) If a payor bank gives or a collecting bank gives or receives a 
provisional settlement for an item and thereafter suspends payments, the 
suspension does not prevent or interfere with the settlement becoming 
final if such finality occurs automatically upon the lapse of certain time 
or the happening of certain events (subsection (3) of section 87A-4-211, 
subsections (1)(d), (2) and (3) of section 87A-4-213). 

(4) If a collecting bank receives from subsequent parties settlement 
for an item which settlement is or becomes final and suspends payments 
without making a settlement for the item with its customer which is or 
becomes final, the owner of the item has a preferred claim against such 


collecting bank. 


History: En. Sec. 4-214, Ch. 264, L. 
1963. 


Cross-References 

Final payment of item by payor bank, 
see. 87A-4-213. 

Final settlement in 
see. 87A-4-211 (3). 

Separability of provisions of act, sec. 
87A-1-108. 


Collateral References 


Banks and Banking@73 et seq., 166, 
167. 

9 C.J.S. Banks and Banking §§ 251-253, 
487 et seq. 

10 Am. Jur. 2d 675, 
§§ 704, 748, 756. 


: 711, 719; Banks, 
remittance cases, 
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Part 3 
Collection of Items—Payor Banks 


87A-4-301. Deferred posting—recovery of payment by return of items— 
time of dishonor. (1) Where an authorized settlement for a demand item 
(other than a documentary draft) received by a payor bank otherwise 
than for immediate payment over the counter has been made before mid- 
night of the banking day of receipt the payor bank may revoke the 
settlement and recover any payment if before it has made final payment 
(subsection (1) of section 87A-4-213) and before its midnight deadline it 


(a) returns the item; or 
(b) sends written notice of dishonor or nonpayment if the item is 
held for protest or is otherwise unavailable for return. 


(2) If a demand item is received by a payor bank for credit on its 
books it may return such item or send notice of dishonor and may revoke 
any eredit given or recover the amount thereof withdrawn by its cus- 
tomer, if it acts within the time limit and in the manner specified in the 
preceding subsection. 

(3) Unless previous notice of dishonor has been sent an item is dis- 
honored at the time when for purposes of dishonor it is returned or notice 
sent in accordance with this section. 

(4) An item is returned: 


(a) as to an item received through a clearinghouse, when it is delivered 
to the presenting or last collecting bank or to the clearinghouse 
or is sent or delivered in accordance with its rules; or 

(b) in all other cases, when it is sent or delivered to the bank’s cus- 
tomer or transferor or pursuant to his instructions. 


History: En. Sec. 4-301, Ch. 264, L. Payor bank’s responsibility for late. re- 
1963. turn of item, sec. 87A-4-302. 
Cross-References Collateral References 
Final payment of item by payor bank, Banks and Banking€—163, 168 et seq. 
see. 87A-4-213, 9 C.J.S. Banks and Banking § 245 et seq. 
Notice of dishonor, sec. 87A-3-508. 10 Am. Jur. 2d 668, 809, Banks, §§ 699, 
841, . 


87A-4-302. Payor bank’s responsibility for late return of item. In the 
absence of a valid defense such as breach of a presentment warranty 
(subsection (1) of section 87A-4-207), settlement effected or the like, if 
an item is presented on and received by a payor bank the bank is account- 
able for the amount of 


(a) a demand item other than a documentary draft whether properly 
payable or not if the bank, in any case where it is not also the 
depositary bank, retains the item beyond midnight of the banking 
day of receipt without settling for it or, regardless of whether 
it is also the depositary bank, does not pay or return the item 
or send notice of dishonor until after its midnight deadline; or 

(b) any other properly payable item unless within the time allowed 
for acceptance or payment of that item the bank either accepts 
or pays the item or returns it and accompanying documents. 
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History: En. Sec. 4-302, Ch. 264, L. 
1963. 
Cross-Reference 


Time within which payor bank must 
take action, sec. 87A-4-301. 


87A-4-401 


Collateral References 


Banks and Banking@137-149, 169 et 
seq. 

9 C.J.S. Banks and Banking §§ 245, 330 
et seq. 

10 Am. Jur. 2d 675, Banks, § 704. 


87A-4-303. When items subject to notice, stop order, legal process or 
setoffi—order in which items may be charged or certified. (1) Any knowl- 
edge, notice or stop order received by, legal process served upon or setoff 
exercised by a payor bank, whether or not effective under other rules of 
law to terminate, suspend or modify the bank’s right or duty to pay an 
item or to charge its customer’s account for the item, comes too late to 
so terminate, suspend or modify such right or duty if the knowledge, 
notice, stop order or legal process is received or served and a reasonable 
time for the bank to act thereon expires or the setoff is exercised after 
the bank has done any of the following: 


(a) accepted or certified the item; 

(b) paid the item in cash; 

(c) settled for the item without reserving a right to revoke the set- 

tlement and without having such right under statute, clearing- 

house rule or agreement; 

completed the process of posting the item to the indicated account 

of the drawer, maker or other person to be charged therewith or 

otherwise has evidenced by examination of such indicated account 

and by action its decision to pay the item; or 

(e) become accountable for the amount of the item under subsection 
(1)(d) of section 87A-4-213 and section 87A-4-302 dealing with 
the payor bank’s responsibility for late return of items. 


(d) 


(2) Subject to the provisions of subsection (1) items may be accepted, 
paid, certified or charged to the indicated account of its customer in any 
order convenient to the bank. 


History: En. Sec. 4-303, Ch. 264, L. 
1963. 


9 C.J.S. Banks and Banking § 344 et seq. 

10 Am. Jur. 2d 462, 516, 612, Banks, 
§§ 494, 542, 641. 

Cross-References 

Certification of a check, see. 87A-3-411. 

Final payment of item by payor bank, 
sec. 87A-4-213 (1). 

Operation of acceptance, sec. 87A-3-410, 

Payor bank’s responsibility for late re- 
turn of item, sec. 87A-4-302. 

Recovery of payment by 
items, see. 87A-4-301. 


Collateral References 
Banks and Banking@139 et seq. 


Stipulation relieving bank from, or lim- 
iting its liability for disregard of, stop- 
payment order. 1 ALR 2d 1155. 

What conduct by drawee of check, be- 
fore receipt of stop-payment order, ren- 
ders order ineffectual. 10 ALR 2d 428. 

Bank’s liability for payment of check 
drawn by one depositor after stop-pay- 
ment order by joint depositor. 55 ALR 
2d 975, 


return of 


Part 4 
Relationship between Payor Bank and Its Customer 


87A-4-401. When bank may charge customer’s account. (1) As 
against its customer, a bank may charge against his account any item 
which is otherwise properly payable from that account even though the 
charge creates an overdraft. 
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(2) A bank which in good faith makes payment to a holder may 
charge the indicated account of its customer according to 


(a) the original tenor of his altered item; or 
(b) the tenor of his completed item, even though the bank knows the 
item has been completed unless the bank has notice that the com- 
pletion was improper. 
History: En. Sec. 4-401, Ch. 264, L. 
1963. 


Cross-References 
Alteration of instrument, see. 87A-3-407. 
Incomplete instruments, sec. 87A-3-115. 


9 C.J.S. Banks and Banking § 352 et seq. 
10 Am. Jur. 2d 462, Banks, § 494. 


Effect on bank depositor’s rights and 
those of bank of printed rules in pass- 
book not expressly accepted. 60 ALR 2d 
708. 

Bank’s liability for paying postdated 
check. 76 ALR 2d 1301. 


Collateral References 
Banks and Banking¢>142. 


87A-4-402. Bank’s liability to customer for wrongful dishonor. A 
payor bank is liable to its customer for damages proximately caused by 
the wrongful dishonor of an item. When the dishonor occurs through 
mistake liability is limited to actual damages proved. If so proximately 
caused and proved damages may include damages for an arrest or prose- 
eution of the customer or other consequential damages. Whether any con- 
sequential damages are proximately caused by the wrongful dishonor is 
a question of fact to be determined in each ease. 


History: En. Sec. 4-402, Ch. 264, L. 
1963. 


Collateral References 


Banks and Banking@>143. 
9 C.J.S. Banks and Banking § 359. 
10 Am. Jur. 2d 545, Banks, §§ 575, 576. 


87A-4-403. Customer’s right to stop payment—burden of proof of loss. 
(1) A customer may by order to his bank stop payment of any item pay- 
able for his account but the order must be received at such time and in 
such manner as to afford the bank a reasonable opportunity to act on it 
prior to any action by the bank with respect to the item described in 
section 87A-4-303. 

(2) An oral order is binding upon the bank only for fourteen calendar 
days unless confirmed in writing within that period. A written order is 
effective for only six months unless renewed in writing. 

(3) The burden of establishing the fact and amount of loss resulting 
from the payment of an item contrary to a binding stop payment order is 
on the customer. 


History: En. Sec. 4-403, Ch. 264, L. 
1963. 


Cross-References 


Certification of a check, see. 87A-3-411. 

Contract of maker, drawer and acceptor, 
sec. 87A-3-413. 

Death or incompetency of customer, sec. 
87A-4-405. 

Finality of payment or acceptance, sec. 
87A-3-418. 

Holder in due course, rights of, sec. 87A- 
3-305. 

Improper payment, payor bank’s right 
to subrogation, sec. 87A-4-407. 


Instrument payable at bank, sec. 87A-3- 
121, 

Payment or satisfaction of instrument, 
sec. 87A-3-603. 

Variation by agreement, sec. 87A-4-103. 

When items subject to notice, stop order, 
legal process or setoff, sec. 87A-4-303. 


Collateral References 

Banks and Banking¢ 139. 

9 C.J.S. Banks and Banking § 344. 

10 Am, Jur. 2d 612, 617, 624, Banks, 
§§ 641, 645, 653. 


Stipulation relieving bank from, or lim- 
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iting its liability for disregard of, stop- Liability of bank for payment of check 
payment order. 1 ALR 2d 1155. drawn by one depositor after stop-pay- 

What conduct by drawee of check be- ment order by joint depositor. 55 ALR 
fore receipt of stop-payment order ren- 2d 975. 


ders order ineffectual. 10 ALR 2d 428. 


87A-4-404,. Bank not obligated to pay check more than six months old. 
A bank is under no obligation to a customer having a checking account to 
pay a check, other than a certified check, which is presented more than 
six months after its date, but it may charge its customer’s account for a 
payment made thereafter in good faith. 
History: En. Sec. 4-404, Ch. 264, L. Collateral References 


1963. Banks and Banking€>138 et seq. 
frneaeferences 9 C.J.S. Banks and Banking § 342 et seq. 


10 Am, Jur. 2d 326, Banks, § 552. 
Certification of a check, sec. 87A-3-411. Ha hee SS an Sa 
Contract of maker, drawer and acceptor, 
sec. 87A-3-413. 


87A-4-405. Death or incompetence of customer. (1) A payor or col- 
lecting bank’s authority to accept, pay or collect an item or to account 
for proceeds of its collection if otherwise effective is not rendered inef- 
fective by incompetence of a customer of either bank existing at the time 
the item is issued or its collection is undertaken if the bank does not know 
of an adjudication of incompetence. Neither death nor incompetence of 
a customer revokes such authority to accept, pay, collect or account until 
the bank knows of the fact of death or of an adjudication of incompetence 
and has reasonable opportunity to act on it. 

(2) Even with knowledge a bank may for ten days after the date of 
death pay or certify checks drawn on or prior to that date unless ordered 
to stop payment by a person claiming an interest in the account. 


History: En. Sec. 4-405, Ch. 264, L. 9 C.J.S. Banks and Banking §§ 217, 344. 
1963. 10 Am. Jur, 2d 529, 620, Banks, §§ 559, 
648. 


Collateral References 
Banks and Banking@=139, 156. 


87A-4-406. Customer’s duty to discover and report unauthorized signa- 
ture or alteration. (1) When a bank sends to its customer a statement 
of account accompanied by items paid in good faith in support of the 
debit entries or holds the statement and items pursuant to a request or 
instructions of its customer or otherwise in a reasonable manner makes 
the statement and items available to the customer, the customer must exer- 
cise reasonable care and promptness to examine the statement and items 
to discover his unauthorized signature or any alteration on an item and 
must notify the bank promptly after discovery thereof. 

(2) If the bank establishes that the customer failed with respect to 
an item to comply with the duties imposed on the customer by subsection 
(1) the customer is precluded from asserting against the bank 

(a) his unauthorized signature or any alteration on the item if the 

bank also establishes that it suffered a loss by reason of such 
failure; and 

(b) an unauthorized signature or alteration by the same wrongdoer on 

any other item paid in good faith by the bank after the first 
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item and statement was available to the customer for a reason- 
able period not exceeding fourteen calendar days and before the 
bank receives notification from the customer of any such unau- 
thorized signature or alteration. 


(3) The preclusion under subsection (2) does not apply if the customer 
establishes lack of ordinary care on the part of the bank in paying es 
item(s). 

(4) Without regard to care or lack of care of either the customer or 
the bank a customer who does not within one year from the time: the 
statement and items are made available to the customer (subsection (1) ) 
discover and report his unauthorized signature or any alteration on the 
face or back of the item or does not within three years from that time 
discover and report any unauthorized endorsement is precluded from 
asserting against the bank such unauthorized signature or endorsement or 
such alteration. 

(5) If under this section a payor bank has a valid defense against a 
claim of a customer upon or resulting from payment of an item and waives 
or fails upon request to assert the defense the bank may not assert against 
any collecting bank or other prior party presenting or transferring the 
item a claim based upon the unauthorized signature or alteration giving 
rise to the customer’s claim. 


History: En. Sec. 4-406, Ch. 264, L. 9 C.J.S. Banks and Banking § 356. 


1963. 


Cross-References 

Impostors, signature in name of payee, 
see. 87A-3-405. . 

Unauthorized signature or alteration, 
sees. 87A-3-404, 87A-3-406, 87A-3-407. 

Warranties on presentment and trans- 


10 Am. Jur, 2d 484-490, Banks, §§ 515- 
519. 


Construction and effect of statutes re- 
lieving bank from its liability to de- 
positor for payment of forged. or raised 
check unless within a specified time after 
the return of a voucher representing pay- 


fer, sees. 87A-3-417, 87A-4-207. 
Collateral References 
Banks and Banking@148 (3). 


ment he notifies the bank as to the forgery. 
or raising. 50 ALR 2d 1115. 


87A-4-407. Payor bank’s right to subrogation on improper payment. 
If a payor bank has paid an item over the stop payment order of the 
drawer or maker or otherwise under circumstances giving a basis for 
objection by the drawer or maker, to prevent unjust enrichment and only 
to the extent necessary to prevent loss to the bank by reason of its payment 
of the item, the payor bank shall be subrogated to the rights 


(a) of any holder in due course on the item against the drawer or 

maker; and 

of the payee or any other holder of the item against the drawer 

or maker either on the item or under the transaction out of which 

the item arose; and 

(c) of the drawer or maker against the payee or any other holder of 
the item with respect to the transaction out of which the item 
arose. 


History: En. Sec. 4-407, Ch. 264, L. 
1963. 


Cross-Reference 


_ Customer’s right to stop payment, sec. 
87A-4-403. 
226 


(b) 


Collateral References 
Subrogation@4. | 

83 C.J.S. Subrogation § 22. 

10 Am, Jur, 2d 624, Banks, § 654. 
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Part 5 
Collection of Documentary Drafts 


87A-4-501. Handling of documentary drafts—duty to send for present- 
ment and to notify customer of dishonor. A bank which takes a docu- 
mentary draft for collection must present or send the draft and accompany- 
ing documents for presentment and upon learning that the draft has not 
been paid or accepted in due course must seasonably notify its customer 
of such fact even though it may have discounted or bought the draft or 
extended credit available for withdrawal as of right. 


History: En. Sec. 4-501, Ch. 264, L. Sending and presenting, sees. 87A-4-204, 
1963. 87A-4-210, 

Cross-References Collateral References 

Agency status of collecting banks, see. Banks and Banking@ 161. 
87A-4-201. 9 C.J.S. Banks and Banking § 241. 


Availability of credit, sees. 87A-5-110 to 10 Am. Jur. 2d 684, Banks, § 713. 
87A-5-1138. 


Instructions to collecting bank, effect Duties of collecting bank with respect 
of, see. 87A-4-203. to presenting draft for acceptance. 39 
Responsibility of collecting bank, see. ALR 2d 1296. 
87 A-4-202. 


87A-4-502. Presentment of “on arrival’ drafts. When a draft or the 
relevant instructions require presentment ‘on arrival,” ‘when goods arrive” 
or the like, the collecting bank need not present until in its judgment a 
reasonable time for arrival of the goods has expired. Refusal to pay or 
accept because the goods have not arrived is not dishonor; the bank must 
notify its transferor of such refusal but need not present the draft again 
until it is instructed to do so or learns of the arrival of the goods. 
History: En. Sec. 4-502, Ch. 264, L. when presented under a credit, sec. 87A-5- 


1963. iby We 
Cross-References Collateral References 
Instructions to collecting bank, effect Banks and Banking¢ 140, 161 et seq. 
of, sec. 87A-4-203. 9 C.J.S. Banks and Banking §§ 241 et 
Responsibility of collecting bank, see.  seq., 342. 
87A-4-202. 10 Am. Jur. 2d 684, Banks, § 713. 


Time allowed for honor or rejection 


87A-4-503. Responsibility of presenting bank for documents and goods 
—report of reasons for dishonor—referee in case of need. Unless otherwise 
instructed and except as provided in Chapter 5 a bank presenting a docu- 
mentary draft 


(a) must deliver the documents to the drawee on acceptance of the 
draft if it is payable more than three days after presentment ; 
otherwise, only on payment; and 

(b) upon dishonor, either in the case of presentment for acceptance 
or presentment for payment, may seek and follow instructions 
from any referee in case of need designated in the draft or if 
the presenting bank does not choose to utilize his services it 
must use diligence and good faith to ascertain the reason for 
dishonor, must notify its transferor of the dishonor and of the 
results of its effort to ascertain the reasons therefor and must 
request instructions. But the presenting bank is under no obliga- 
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tion with respect to goods represented by the documents except 
to follow any reasonable instructions seasonably received; it has 
a right to reimbursement for any expense incurred in following 
instructions and to prepayment of or indemnity for such expenses. 


History: En. Sec. 4-503, Ch. 264, L. 


1963. 


Cross-References 

Availability of eredit, sees. 87A-5-110 to 
87A-5-113. 

Documents deliverable on acceptance or 
payment, sec. 87A-2-514. 

Issuing eredit, obligation of issuer to 
its customer, duty and privilege to honor, 
sees. 87A-5-109, 87A-5-114. 

Letters of credit, sees. 87A-5-101 to 87A- 
5-117. 


Privilege of presenting bank to deal 
with goods, see. 87A-4-504. 


Collateral References 


Banks and Banking©161 et seq.; Bills 
and Notes¢=1, 3, 6. 

9 C.J.S. Banks and Banking § 241 et 
seq.; 10 C.J.S. Bills and Notes §§ 4, 32, 
AB 

10 Am. Jur, 2d 677, 685, Banks, §§ 706, 
VASi 


87A-4-504. Privilege of presenting bank to deal with goods—security 


interest for expenses. (1) 


A presenting bank which, following the dis- 


honor of a documentary draft, has seasonably requested instructions but 
does not receive them within a reasonable time may store, sell, or other- 
wise deal with the goods in any reasonable manner. 

(2) For its reasonable expenses incurred by action under subsection 
(1) the presenting bank has a lien upon the goods or their proceeds, which 


may be foreclosed in the same manner as an unpaid seller’s lien. 


History: En. Sec. 4-504, Ch. 264, L. 


1963. 


Cross-References 


Responsibility of presenting bank for 
documents and goods, sec. 87A-4-503. 
Sale of goods, sec. 87A-2-706. 


Section 87A-5-101. 


Collateral References 


Banks and Banking@-161 et seq. 
9 C.J.S. Banks and Banking § 241 et seq. 
10 Am, Jur. 2d 677, Banks, § 706. 


CHAPTER 5 
LETTERS OF CREDIT 
Short title. 


87A-5-102. Scope. 

87A-5-103. Definitions. 

87A-5-104. Formal requirements—signing. 

87A-5-105. Consideration. 

87A-5-106. Time and effect of establishment of credit. 

87A-5-107. Advice of credit—confirmation—error in statement of terms. 

87A-5-108. “Notation credit”—exhaustion of credit. 

87A-5-109. Issuer’s obligation to its customer. 

87A-5-110. Availability of credit in portions—presenter’s reservation of lien 
or claim. 

87A-5-111. Warranties on transfer and presentment. 

87A-5-112. Time allowed for honor or rejection—withholding honor or rejection 
by consent—“presenter.” 

87A-5-113. Indemnities. 

87A-5-114. Issuer’s duty and privilege to honor—right to reimbursement. 

87A-5-115. Remedy for improper dishonor or anticipatory repudiation. 

87A-5-116. Transfer and assignment. 

87A-5-117. Insolvency of bank holding funds for documentary credit. 

87A-5-101. Short title. This chapter shall be known and may be cited 


as Uniform Commercial Code—Letters of Credit. 
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History: En. Sec. 5-101, Ch. 264, L. Collateral References 


1963. Banks and Banking@=191., 
9 C.J.S. Banks and Banking § 174 et seq. 


87A-5-102. Scope. (1) This chapter applies 


(a) to a credit issued by a bank if the credit requires a documentary 

draft or a documentary demand for payment; and 

(b) to a credit issued by a person other than a bank if the credit 

requires that the draft or demand for payment be accompanied 
by a document of title; and 

(c) to a eredit issued by a bank or other person if the credit is not 

within subparagraphs (a) or (b) but conspicuously states that 
it is a letter of credit or is conspicuously so entitled. 

(2) Unless the engagement meets the requirements of subsection (1), 
this chapter does not apply to engagements to make advances or to honor 
drafts or demands for payment, to authorities to pay or purchase, to guar- 
antees or to general agreements. 

(3) This chapter deals with some but not all of the rules and concepts 
of letters of credit as such rules or concepts have developed prior to this 
act or may hereafter develop. The fact that this chapter states a rule does 
not by itself require, imply or negate application of the same or a con- 
verse rule to a situation not provided for or to a person not specified 
by this chapter. 


History: En. Sec. 5-102, Ch. 264, L. Purposes of act, sec. 87A-1-102. 
1963. 
Collateral References 
Cross-References Banks and Banking@=191. 
Banks may issue letters of credit, see. 9 C.J.S. Banks and Banking § 174 et seq. 
5-1001. 


87A-5-103. Definitions. (1) In this chapter unless the context other- 
wise requires 


(a) “Credit” or “letter of credit” means an engagement by a bank or 
other person made at the request of a customer and of a kind 
within the scope of this chapter (section 87A-5-102) that the 
issuer will honor drafts or other demands for payment upon com- 
pliance with the conditions specified in the credit. A credit may 
be either revocable or irrevocable. The engagement may be either 
an agreement to honor or a statement that the bank or other 
person is authorized to honor. 

(b) A “documentary draft” or a “documentary demand for payment” 
is one honor of which is conditioned upon the presentation of a 
document or documents. “Document” means any paper including 
document of title, security, invoice, certificate, notice of default 
and the like. 

(c) An “issuer” is a bank or other person issuing a credit. 

(d) A “beneficiary” of a credit is a person who is entitled under its 
terms to draw or demand payment. 

(e) An “advising bank” is a bank which gives notification of the issu- 
ance of a credit by another bank. 
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(f) <A “eonfirming bank” is a bank which engages either that it will 
itself honor a credit already issued by another bank or that such 
a credit will be honored by the issuer or a third bank. 


(g) 


issue a credit. 


A “customer” is a buyer or other person who causes an issuer to 
The term also includes a bank which procures 


issuance or confirmation on behalf of that bank’s customer. 


(2) Other definitions applying to this chapter and the sections in 


which they appear are: 


“Notation of credit.” Section 87A-5-108. 
“Presenter.” Section 87A-5-112 (3). 


(3) Definitions in other chapters applying to this chapter and the 


sections in which they appear are: 


“Accept” or “acceptance.” Section 87A-3-410. 
“Contract for sale.” Section 87A-2-106. 


“Draft.” Section 87A-3-104. 


“Holder in due course.” Section 87A-3-302. 
“Midnight deadline.” Section 87A-4-104. 


“Security.” Section 87A-8-102. 


(4) In addition, Chapter 1 contains general definitions and principles 
of construction and interpretation applicable throughout this chapter. 


History: En. Sec. 5-103, Ch. 264, L. 


1963. 


Cross-References 


Advice of credit, sec. 87A-5-107. 

Commercial paper, sees. 87A-3-101 to 
87A-3-805. 

Contract for sale, letter of credit, effect, 
sec. 87A-2-325. 

Course of dealing and usage of trade, 
sec. 87A-1-205. 

“Document” defined, sec. 87A-9-105 (1) 
e). 
“Document of title’ defined, sec. 87A-1- 
201 (15). 

Investment securities, secs. 87A-8-101 to 
87A-8-406. 

Issuer of credit, obligation to customer, 
sec. 87A-5-109. 

Scope of chapter, sec. 87A-5-102. 


87A-5-104. Formal requirements—signing. (1) 


Secured transactions, sales of accounts, 
contract rights and chattel paper, sees. 
87A-9-101 to 87A-9-507. 

Supplementary general principles of law 
applicable, sec. 87A-1-103. 

Time and effect of establishment of 
credit, sec. 87A-5-106. 

Warehouse receipts, bills of lading and 
other documents of title, secs. 87A-7-101 
to 87A-7-603. 


Collateral References 


Banks and Banking@-191; GuarantyC= 
1, 27, 38 (1-3); Statutes¢-179. 

9 C.J.S. Banks and Banking §§ 174-183; 
38 C.J.S. Guaranty §§1, 7, 38; 82 CJS. 
Statutes § 315. 


What constitutes letter of credit. 30 
ALREL310. 


Except as otherwise 


required in subsection (1)(c) of section 87A-5-102 on scope, no particular 
form of phrasing is required for a credit. A credit must be in writing and 
signed by the issuer and a confirmation must be in writing and signed 
by the confirming bank. A modification of the terms of a credit or con- 
firmation must be signed by the issuer or confirming bank. 

(2) <A telegram may be a sufficient signed writing if it identifies its 
sender by an authorized authentication. The authentication may be in 
code and the authorized naming of the issuer in an advice of credit is a 
sufficient signing. 


History: En. Sec. 5-104, Ch. 264, L. 
1963. 


Cross-References 


Modification, rescission and waiver, sees. 
87A-2-209, 87A-5-106. 
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Scope of chapter, sec. 87A-5-102. Collateral References 
“Signed” defined, sec. 87A-1-201 (39). Banks and Banking@~191. 
Supplementary general principles of law 9 C.J.S. Banks and Banking § 174 et seq. 


applicable, see, 87A-1-103. 
87A-5-105. Consideration. No consideration is necessary to establish 
a credit or to enlarge or otherwise modify its terms. 
History: En. Sec. 5-105, Ch. 264, L. Collateral References 


1963. Banks and Banking¢@>191. 
9 C.J.S. Banks and Banking § 174 et seq. 


87A-5-106. Time and effect of establishment of credit. (1) Unless 
otherwise agreed a credit is established 


(a) as regards the customer as soon as a letter of credit is sent to 
him or the letter of credit or an authorized written advice of its 
issuance is sent to the beneficiary; and 

(b) as regards the beneficiary when he receives a letter of credit 
or an authorized written advice of its issuance. 


(2) Unless otherwise agreed once an irrevocable credit is established 
as regards the customer it can be modified or revoked only with the con- 
sent of the customer and once it is established as regards the beneficiary 
it can be modified or revoked only with his consent. 

(3) Unless otherwise agreed after a revocable credit is established it 
may be modified or revoked by the issuer without notice to or consent 
from the customer or beneficiary. 

(4) Notwithstanding any modification or revocation of a revocable 
eredit any person authorized to honor or negotiate under the terms of the 
original credit is entitled to reimbursement for or honor of any draft or 
demand for payment duly honored or negotiated before receipt of notice 
of the modification or revocation and the issuer in turn is entitled to reim- 
bursement from its customer. 


History: En. Sec. 5-106, Ch. 264, L. Issuance of eredit, duty and privilege 
1963. of issuer to honor draft, sec. 87A-5-114. 

Cross-References Collateral References 

Advice of credit, see. 87A-5-107. Banks and Banking@-191. 

Contract for sale, letter of credit, effect, 9 C.J.S. Banks and Banking § 178 et seq. 


sec. 87A-2-325. 


87A-5-107. Advice of credit—confirmation—error in statement of terms. 
(1) Unless otherwise specified an advising bank by advising a eredit 
issued by another bank does not assume any obligation to honor drafts 
drawn or demands for payment made under the credit but it does assume 
obligation for the accuracy of its own statement. 

(2) <A confirming bank by confirming a credit becomes directly obli- 
gated on the credit to the extent of its confirmation as though it were 
its issuer and acquires the rights of an issuer. 

(3) Even though an advising bank incorrectly advises the terms of a 
eredit it has been authorized to advise the credit is established as against 
the issuer to the extent of its original terms. 

(4) Unless otherwise specified the customer bears as against the issuer 
all risks of transmission and reasonable translation or interpretation of 
any message relating to a credit. 
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History: En. Sec. 5-107, Ch. 264, L. Issuer of credit, obligation to its cus- 
1963. tomer, sec. 87A-5-109. 

Cross-References Collateral References 

“Advising bank” defined, sec. 87A-5-103 Banks and Banking@>191. 
(1) (e). 9 C.J.S. Banks and Banking § 174 et seq. 


87A-5-108. ‘Notation credit’—exhaustion of credit. (1) <A credit 
which specifies that any person purchasing or paying drafts drawn or 
demands for payment made under it must note the amount of the draft 
or demand on the letter or advice of credit is a “notation [of] credit.” 

(2) Under a notation credit 


(a) a person paying the beneficiary or purchasing a draft or demand 
for payment from him acquires a right to honor only if the appro- 
priate notation is made and by transferring or forwarding for 
honor the documents under the credit such a person warrants to 
the issuer that the notation has been made; and 

(b) unless the credit or a signed statement that an appropriate nota- 
tion has been made accompanies the draft or demand for payment 
the issuer may delay honor until evidence of notation has been 
procured which is satisfactory to it but its obligation and that 
of its customer continue for a reasonable time not exceeding 
thirty days to obtain such evidence. 


(3) If the credit is not a notation credit 


(a) the issuer may honor complying drafts or demands for payment 
presented to it in the order in which they are presented and is 
discharged pro tanto by honor of any such draft or demand; 

(b) as between competing good faith purchasers of complying drafts 
or demands the person first purchasing has priority over a sub- 
sequent purchaser even though the later purchased draft or 
demand has been first honored. 


History: En. Sec. 5-108, Ch. 264, L. Cross-References 


1963. Availability of eredit in portions, see. 
87A-5-110. 


Compiler's Note Drafts in a set, sec. 87A-3-801. 


The compiler has enclosed in brackets a 
superfluous word near the end of sub- Collateral References 


section (1). Banks and Banking@=191. 
9 C.J.S. Banks and Banking § 174 et seq. 


87A-5-109. Issuer’s obligation to its customer. (1) An issuer’s obli- 
gation to its customer includes good faith and observance of any general 
banking usage but unless otherwise agreed does not include liability or 
responsibility 


(a) for performance of the underlying contract for sale or other 
transaction between the customer and the beneficiary; or 

(b) for any act or omission of any person other than itself or its 
own branch or for loss or destruction of a draft, demand or docu- 
ment in transit or in the possession of others; or 

(c) based on knowledge or lack of knowledge of any usage of any 
particular trade. 


232 


LETTERS OF CREDIT 87A-5-111 


(2) An issuer must examine documents with care so as to ascertain 
that on their face they appear to comply with the terms of the credit but 
unless otherwise agreed assumes no liability or responsibility for the 
genuineness, falsification or effect of any document which appears on such 
examination to be regular on its face. 

(3) A nonbank issuer is not bound by any banking usage of which it 
has no knowledge. 


History: En. Sec. 5-109, Ch. 264, L. Obligation of good faith, see. 87A-1-203. 
1963. Purposes of act, see. 87A-1-102. 
Cross-References Collateral References 
Advice of credit, sec. 87A-5-107. Banks and Banking@=191. 
“Agreement” defined, sec. 87A-1-201 (3). 9 C.J.S. Banks and Banking § 179. 
Course of dealing and usage of trade, ‘ 
see. 87A-1-205. Construction of provision for letter of 


Issuance of credit, duty and privilege credit in contract of sale. 38 ALR 608. 
of issuer to honor draft, see. 87A-5-114. 


87A-5-110. Availability of credit in portions—presenter’s reservation 
of lien or claim. (1) Unless otherwise specified a credit may be used in 
portions in the discretion of the beneficiary. 

(2) Unless otherwise specified a person by presenting a documentary 
draft or demand for payment under a eredit relinquishes upon its honor 
all claims to the documents and a person by transferring such draft or 
demand or causing such presentment authorizes such relinquishment. An 
explicit reservation of claim makes the draft or demand noncomplying. 

History: En. Sec. 5-110, Ch. 264, L. Issuance of credit, issuer’s duty and 


1963. privilege to honor draft, see. 87A-5-114. 


Notation credit, sec. 87A-5-108. 
Cross-References 


Contract for sale, letter of credit, effect, Collateral References 
sec. 87A-2-325. Banks and Banking@=191. 
Exhaustion of credit, see. 87A-5-108. 9 C.J.S. Banks and Banking § 178 et seq. 


87A-5-111. Warranties on transfer and presentment. (1) Unless 
otherwise agreed the beneficiary by transferring or presenting a documen- 
tary draft or demand for payment warrants to all interested parties 
that the necessary conditions of the credit have been complied with. This 
is in addition to any warranties arising under Chapters 38, 4, 7 and 8. 

(2) Unless otherwise agreed a negotiating, advising, confirming, col- 
lecting or issuing bank presenting or transferring a draft or demand for 
payment under a credit warrants only the matters warranted by a col- 
lecting bank under Chapter 4 and any such bank transferring a document 
warrants only the matters warranted by an intermediary under Chapters 
7 and 8. 


History: En. Sec. 5-111, Ch. 264, L. Documents of title, warranties of col- 
1963. lecting bank, see. 87A-7-508. 
Investment securities, warranties on pre- 
Cross-References sentment and transfer, see. 87A-8-306. 
Bills of lading, warranties on negotia- Warehouse receipts, warranties on ne- 
tion and transfer, see. 87A-7-507. gotiation or transfer, see. 87A-7-507. 


Commercial paper, warranties on pre- 
sentment and transfer, sec. 87A-3-417. Collateral References 

Customer and collecting bank, warran- Banks and Banking@=191. 
ties on transfer or presentment of items, 9 C.J.S. Banks and Banking § 178 et seq. 


see, 87A-4-207. 
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87A-5-112. Time allowed for honor or rejection—withholding honor or 
rejection by consent—“presenter.” (1) A bank to which a documentary 
draft or demand for payment is presented under a eredit may without 
dishonor of the draft, demand or credit 


(a) defer honor until the close of the third banking day following 
receipt of the documents; and 

(b) further defer honor if the presenter has expressly or impliedly 
consented thereto. 


Failure to honor within the time here specified constitutes dishonor of the 
draft or demand and of the credit. 

(2) Upon dishonor the bank may unless otherwise instructed fulfill 
its duty to return the draft or demand and the documents by holding 
them at the disposal of the presenter and sending him an advice to that 
effect. 

(3) “Presenter” means any person presenting a draft or demand for 
payment for honor under a credit even though that person is a con- 
firming bank or other correspondent which is acting under an issuer’s 
authorization. | 


History: En. Sec. 5-112, Ch. 264, L. Payor bank’s responsibility for late re- 


1963. turn of item, sec. 87A-4-302. 

, Privilege of. presenting bank to deal 

Cross-References with goods, see. 87A-4-504. 

Bank deposits and collections, secs. 87A- Responsibility of collecting bank, see. 
4-101 to 87A-4-504. 87A-4-202. 

Commercial paper, time allowed for ae- Responsibility of presenting bank for 
ceptance or payment, sec. 87A-3-506. documents and goods, sec. 87A-4-503. 

i ' reial r . 87A- 

Fen of commercial paper, sec. 87 Colletoral Reterenden 

Issuance of credit, duties of issuer, sees. Banks and Banking@~191. 
87A-5-109, 87A-5-114, 87A-5-115. 9 C.J.S. Banks and Banking § 178 et seq. 


87A-5-113. Indemnities. (1) A bank seeking to obtain (whether for 
itself or another) honor, negotiation or reimbursement under a credit may 
give an indemnity to induce such honor, negotiation or reimbursement. 

(2) An indemnity agreement inducing honor, negotiation or reim- 
bursement 


(a) unless otherwise explicitly agreed applies to defects in the docu- 

| ments but not in the goods; and 

(b) unless a longer time is explicitly agreed expires at the end of 
ten business days following receipt of the documents by the ulti- 
mate customer unless notice of objection is sent before such expira- 
tion date. The ultimate customer may send notice of objection to 
the person from whom he received the documents and any bank 
receiving such notice is under a duty to send notice to its trans- 
feror before its midnight deadline. 


History: En. Sec. 5-113, Ch. 264, L. Payment against documents without res- 
1963. ervation of rights precludes recovery for 
defects on face of documents, sec. 87A-2- 
Cross-References 605 (2). 
Cours f deali nd usage of trade 
DC Te aad 4 f Collateral References 
Issuance of credit, issuer’s obligation to Indemnity@1 et seq. 
its customer, sec. 87A-5-109, 42 C.J.S. Indemnity § 1 et seq. 
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87A-5-114. Issuer’s duty and privilege to honor—right to reimburse- 
ment. (1) An issuer must honor a draft or demand for payment which 
complies with the terms of the relevant credit regardless of whether the 
goods or documents conform to the underlying contract for sale or other 
contract between the customer and the beneficiary. The issuer is not excused 
from honor of such a draft or demand by reason of an additional general 
term that all documents must be satisfactory to the issuer, but an issuer 
may require that specified documents must be satisfactory to it. 

(2) Unless otherwise agreed when documents appear on their face to 
comply with the terms of a credit but a required document does not in 
fact conform to the warranties made on negotiation or transfer of a 
document of title (section 87A-7-507) or of a security (section 87A-8-306) 
or is forged or fraudulent or there is fraud in the transaction 


(a) the issuer must honor the draft or demand for payment if honor 
is demanded by a negotiating bank or other holder of the draft 
or demand which has taken the draft or demand under the eredit 
and under circumstances which would make it a holder in due 
course (section 87A-8-302) and in an appropriate case would make 
it a person to whom a document of title has been duly negotiated 
(section 87A-7-502) or a bona fide purchaser of a security (sec- 
tion 87A-8-3802) ; and 

in all other cases as against its customer, an issuer acting in 
good faith may honor the draft or demand for payment despite 
notification from the customer of fraud, forgery or other defect 
not apparent on the face of the documents but a court of appro- 
priate jurisdiction may enjoin such honor. 

(3) Unless otherwise agreed an issuer which has duly honored a draft 
or demand for payment is entitled to immediate reimbursement of any 
payment made under the credit and to be put in effectively available funds 
not later than the day before maturity of any acceptance made under the 
credit. 


(b) 


History: En. Sec. 5-114, Ch. 264, L. 
1963. 


Cross-References 

Commercial paper, 
87A-3-805. 

Investment securities, sees. 87A-8-101 to 
87A-8-406. 

Issuance of credit, issuer’s obligation to 
its customer, sec. 87A-5-109. 


sees. 87A-3-101 to 


Warehouse receipts, bills of lading and 
other documents of title, sees. 87A-7-101 to 
87A-7-603. 

Warranties of beneficiary of credit on 
transfer and presentment of draft, see. 
87A-5-111. 


Collateral References 


Banks and Banking¢-191. 
9 C.J.S. Banks and Banking § 178 et seq. 


Time and effect of establishing credit, 
sec. 87A-5-106. 


- 87A-5-115. Remedy for improper dishonor or anticipatory repudiation. 
(1) When an issuer wrongfully dishonors a draft or demand for pay- 
ment presented under a credit the person entitled to honor has with respect 
to any documents the rights of a person in the position of a seller (section 
87A-2-707) and may recover from the issuer the face amount of the draft 
or demand together with incidental damages under section 87A-2-710 on 
seller’s incidental damages and interest but less any amount realized by 
resale or other use or disposition of the subject matter of the transaction. 
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In the event no resale or other utilization is made the documents, goods 
or other subject matter involved in the transaction must be turned over 
to the issuer on payment of judgment. 

(2) When an issuer wrongfully cancels or otherwise repudiates a 
eredit before presentment of a draft or demand for payment drawn under 
it the beneficiary has the rights of a seller after anticipatory repudiation 
by the buyer under section 87A-2-610 if he learns of the repudiation in 
time reasonably to avoid procurement of the required documents. Other- 
wise the beneficiary has an immediate right of action for wrongful dis- 
honor. 


History: En. Sec. 5-115, Ch. 264, L. Time and effect of establishment of 
1963. credit, sec. 87A-5-106. 
Transfer and assignment of credit, sec. 
Cross-References 87A-5-116. 
Contract for sale, anticipatory repudia- 
tion, secs. 87A-2-610, 87A-2-611. Collateral References 
Issuance of credit, duty and privilege Banks and Banking¢=191. 
of issuer to honor draft, sec. 87A-5-114. 9 C.J.S. Banks and Banking § 178 et seq. 
Remedies of seller of goods for breach : § 
of contract, sees. 87A-2-703 to 87A-2-707, Dishonor of draft issued under letter 
87A-2-710. of credit, rights and remedies of holder, 


Time allowed for honor or rejection of 38 ALR 57. 
draft presented under credit, sec. 87A-5- 
112. 


87A-5-116. Transfer and assignment. (1) The right to draw under a 
credit can be transferred or assigned only when the credit is expressly 
designated as transferable or assignable. 

(2) Even though the credit specifically states that it is nontransfer- 
able or nonassignable the beneficiary may before performance of the condi- 
tions of the credit assign his right to proceeds. Such an assignment is an 
assignment of a contract right under Chapter 9 on Secured Transactions 
and is governed by that chapter except that 


(a) the assignment is ineffective until the letter of credit or advice 
of credit is delivered to the assignee which delivery constitutes 
perfection of the security interest under Chapter 9; and 

(b) the issuer may honor drafts or demands for payment drawn under 
the credit until it receives a notification of the assignment signed 
by the beneficiary which reasonably identifies the credit involved 
in the assignment and contains a request to pay the assignee; and 

(c) after what reasonably appears to be such a notification has been 
received the issuer may without dishonor refuse to accept or pay 
even to a person otherwise entitled to honor until the letter of 
eredit or advice of credit is exhibited to the issuer. 

(3) Except where the beneficiary has effectively assigned his right to 

draw or his right to proceeds, nothing in this section limits his right to 
transfer or negotiate drafts or demands drawn under the credit. 


History: En. Sec. 5-116, Ch. 264, L. Sales of accounts, defenses against as- 
1963. signee, sec, 87A-9-318. 

Secured transactions, sales of accounts, 

Cross-References contract rights and chattel paper, sees. 


Assignment of contract or rights under 87A-9-101 to 87A-9-507. 
sales contract, sec. 87A-2-210. 
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Collateral References 6 C.J.S. Assignments § 1 et seq.; 9 C.J.S. 


Assignments€=1 et seq.; Banks and Banks and Banking § 174 et seq. 
Banking@-191. 


87A-5-117. Insolvency of bank holding funds for documentary credit. 
(1) Where an issuer or an advising or confirming bank or a bank which 
has for a customer procured issuance of a credit by another bank becomes 
insolvent before final payment under the credit and the credit is one to 
which this chapter is made applicable by paragraphs (a) or (b) of section 
87A-5-102 (1) on scope, the receipt or allocation of funds or collateral to 
secure or meet obligations under the credit shall have the following results: 


(a) to the extent of any funds or collateral turned over after or before 
the insolvency as indemnity against or specifically for the purpose 
of payment of drafts or demands for payment drawn under the 
designated credit, the drafts or demands are entitled to payment 
in preference over depositors or other general creditors of the 
issuer or bank; and 

(b) on expiration of the credit or surrender of the beneficiary’s rights 
under it unused any person who has given such funds or collateral 
is similarly entitled to return thereof; and 

(ec) a charge to a general or current account with a bank if specifically 
consented to for the purpose of indemnity against or payment 
of drafts or demands for payment drawn under the designated 
eredit falls under the same rules as if the funds had been drawn 
out in cash and then turned over with specific instructions. 


(2) After honor or reimbursement under this section the customer or 
other person for whose account the insolvent bank has acted is entitled 
to receive the documents involved. 


History: En. Sec. 5-117, Ch. 264, L. Collateral References 

1963. Banks and Banking¢73 et seq., 191. 
Aenea Raference she ah ant and Banking §§ 178-183, 
Bank deposits and collections, insol- 

vency and preference, sec. 87A-4-214. Insolveney of bank issuing letter before 


payment of draft, rights and remedies of 
parties to letter of credit or draft issued 
thereunder. 80 ALR 803. 


CHAPTER 6 
BULK TRANSFERS 


Section 87A-6-101. Short title. 

87A-6-102. “Bulk transfer’—transfers of equipment—enterprises subject to 
this chapter—bulk transfers subject to this chapter. 

87A-6-103. Transfers excepted from this chapter. 

87A-6-104. Schedule of property, list of creditors. 

87A-6-105. Notice to creditors. 

87A-6-106. Application of the proceeds. 

87A-6-107. The notice. 

87A-6-108. Auction sales—“auctioneer.” 

87A-6-109. What creditors protected—credit for payment to particular 
creditors. 

87A-6-110. Subsequent transfers. 

87A-6-111. Limitation of actions and levies. 
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87A-6-101. Short title. This chapter shall be known and may be cited 
as Uniform Commercial Code—Bulk Transfers. 


History: En. Sec. 6-101, Ch. 264, L. Notice to creditors, secs. 87A-6-105, 87A- 
1963. 6-107. | 

: Transfers excepted from chapter, sec. 

Cross-References 87A-6-103. : 


Auction sales, see. 87A-6-108. 

“Bulk transfer” defined, sec. 87A-6-102. 
Creditors, protection of, sec. 87A-6-109. 
Sahel conveyances, secs. 29-101 to 
thee of creditors and schedule of prop- 

erty, see. 87A-6-104. 

87A-6-102. “Bulk transfer’’—transfers of equipment—enterprises sub- 
ject to this chapter—bulk transfers subject to this chapter. (1) A “bulk 
transfer” is any transfer in bulk and not in the ordinary course of the 
transferor’s business of a major part of the materials, supplies, merchan- 
dise or other inventory (section 87A-9-109) of an enterprise subject to 
this chapter. 

(2) A .transfer of a substantial part of the equipment (section 87A- 
9-109) of such an enterprise is a bulk transfer if it is made in connection 
with a bulk transfer of inventory, but not otherwise. 

(3) The enterprises subject to this chapter are all those whose prin- 
cipal business is the sale of merchandise from stock, including those who 


Collateral References 


Fraudulent ConveyancesG=2 et seq. 
37 C.J.S. Fraudulent Conveyances § 471 
et seq. 


manufacture what they sell. 


(4) 


Except as limited by the following section all bulk transfers of 


goods located within this state are subject to this chapter. 


History: 
1963. 


Cross-References 


Bank deposits and collections, sees. 87A- 
4-101 to 87A-4-504. 

Commercial paper, transfer and nego- 
tiation, secs. 87A-3-201 to 87A-3-208. 

Investment securities, transfer, 
87A-8-101 to 87A-8-406. 

Secured transactions, sales of accounts, 
contract rights and chattel paper, secs. 
87A-9-101 to 87A-9-507. 

Transfers excepted from chapter, sec. 
87A-6-103. 


Collateral References 


Fraudulent Conveyances¢47. 

37 C.J.S. Fraudulent Conveyances § 482. 

24 Am. Jur. 350, Fraudulent Convey- 
ances, § 237 et seq. 


En. Sec. 6-102, Ch. 264, L. 


secs. 


Parties to sale in violation of Bulk 
Sales Law, rights between. 5 ALR 1517. 

Necessity of participation by the gran- 
tee or transferee in the fraud of the 
grantor or transferor in order to avoid 
a voluntary conveyance or transfer as 
against creditors. 17 ALR 728. 

Branch or department of business, sale 
of entire stock of as within Bulk Sales 
Law. 33 ALR 62. 

Interest in property, sale to one already 
having, as within Bulk Sales Law. 51 
ALR 403. 


Presumption of fraud under Bulk Sales 
Law as prima facie or conelusive. 75 ALR 
674. 

Corporation or partnership organized to 
take over a business, applicability of Bulk 
Sales Law to transfer to. 96 ALR 1213. 

Transfer of property contrary to Bulk 
Sales Law as affecting status of trans- 
feree or person whom he represents, as a 
creditor, or his rights to preference as 
such. 102 ALR 686. 

Fixtures as within contemplation of 
Bulk Sales Law or Bulk Mortgage Act. 
118 ALR 847. 

Garnishment as remedy in case of vio- 
lation of Bulk Sales Law. 155 ALR 1061. 

Business or sellers subject to bulk sales 
statute. 168 ALR 735. 

Defenses to attack on sale in bulk on 
ground of violation of Bulk Sales Law. 15 
ALR 2d 937. 

Right of purchaser to decline perform- 
ance of contract for sale of business or 
goods because of seller’s failure to comply 
with Bulk Sales Law. 24 ALR 2d 1030. 

Sales of “off season” or “obsolete” mer- 
chandise as within scope of Bulk Sales 
Law. 36 ALR 2d 1141. 

Return of merchandise to original seller 
in satisfaction of purchase price as trans- 
fer violating Bulk Sales Law. 59 ALR 2d 
1115. 
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87A-6-103 


DECISIONS UNDER FORMER LAW 


Constitutionality 


The Bulk Sales Law (former sections 
18-201 to 18-205), is within the state’s 
police power and is constitutional; it does 
not deprive a merchant of his property 
without due process of law, nor of the 
equal protection of the laws. Wheeler & 
Motter Mercantile Co. v. Moon, 49 M 307, 
311, 141 P 665. 


Inapplicable to Claim Arising Ex Delicto 
The Bulk Sales Law (former sections 18- 
201 to 18-205), applies only to claims aris- 
ing ex contractu, and not to unliquidated 
claims ex delicto, such as a claim for 


87A-6-103. Transfers excepted from this chapter. 
fers are not subject to this chapter: 


damages for a personal injury. Harrison v. 
Riddell, 64 M 466, 472 et seq., 210 P 460. 


Purpose of Law 


The Bulk Sales Law was enacted to reg- 
ulate transfers by merchants of their 
stocks of goods, kept for sale in the ordi- 
nary course of business. Ferrat v. Adam- 
son, 53 M 172, 179, 163 P 112. 

The Bulk Sales Law has but one aim, 
viz., to prevent a sale of goods in bulk 
until the creditors of the seller have been 
paid in full. Harrison v. Riddell, 64 M 
466, 472 et seq., 210 P 460. 


The following trans- 


(1) Those made to give security for the performance of an obligation; 
(2) General assignments for the benefit of all the creditors of the 
transferor, and subsequent transfers by the assignee thereunder ; 


(3) 


interests ; 


Transfers in settlement or realization of a lien or other security 


(4) Sales by executors, administrators, receivers, trustees in bank- 
ruptcy, or any public officer under judicial process ; 
(5) Sales made in the course of judicial or administrative proceedings 


for the dissolution or reorganization of a corporation and of which notice 
is sent to the creditors of the corporation pursuant to order of the court 
or administrative agency; 

(6) Transfers to a person maintaming a known place of business in 
this state who becomes bound to pay the debts of the transferor in full 
and gives public notice of that fact, and who is solvent after becoming 
so bound; 

(7) <A transfer to a new business enterprise organized to take over 
and continue the business, if public notice of the transaction is given and 
the new enterprise assumes the debts of the transferor and he receives 
nothing from the transaction except an interest in the new enterprise 
junior to the claims of creditors; 

(8) Transfers of property which is exempt from execution. 


Public notice under subsection (6) or subsection (7) may be given by 
publishing once a week for two consecutive weeks in a newspaper of general 
circulation where the transferor had its principal place of business in this 
state an advertisement including the names and addresses of the transferor 
and transferee and the effective date of the transfer. 


History: En. Sec. 6-103, Ch. 264, L. Notice to creditors, sees. 87A-6-105, 87A- 
1963. 6-107. 

Secured transactions, sales of accounts, 
eontract rights and chattel paper, sees. 
87A-9-101 to 87A-9-507. 


Cross-References 


Auction sales, see. 87A-6-108. 

“Bulk transfer” defined, secs. 87A-6-102, 
87A-9-111, 

Creditors, protection of, sec, 87A-6-109. 

List of creditors, schedule of property, 
sec. 87A-6-104. 


Collateral References 


Fraudulent Conveyances©=23 et seq., 47. 
37 C.J.S. Fraudulent Conveyances § 481. 
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87A-6-104. Schedule of property, list of creditors. (1) Except as 
provided with respect to auction sales (section 87A-6-108), a bulk transfer 
subject to this chapter is ineffective against any creditor of the transferor 
unless : 


(a) the transferee requires the transferor to furnish a list of his exist- 
ing ereditors prepared as stated in this section; and 

(b) the parties prepare a schedule of the property transferred suffi- 
cient to identify it; and 

(ec) the transferee preserves the list and schedule for six months next 
following the transfer and permits inspection of either or both 
and copying therefrom at all reasonable hours by any creditor 
of the transferor, or files the list and schedule in the office of the 
county clerk and recorder of the county of residence of the trans- 
feror, and also in the office of the county clerk and recorder of 
the county in which the property transferred is located at the time 
of transfer. 


(2) The list of creditors must be signed and sworn to or affirmed by 
the transferor or his agent. It must contain the names and business 
addresses of all creditors of the transferor, with the amounts when 
known, and also the names of all persons who are known to the transferor 
to assert claims against him even though such claims are disputed. If 
the transferor is the obligor of an outstanding issue of bonds, debentures 
or the like as to which there is an indenture trustee, the list of creditors 
need include only the name and address of the indenture trustee and the 
aggregate outstanding principal amount of the issue. 

(3) Responsibility for the completeness and accuracy of the list of 
creditors rests on the transferor, and the transfer is not rendered ineffec- 
tive by errors or omissions therein unless the transferee is shown to have 
had knowledge. 


History: En. Sec. 6-104, Ch. 264, L. 24 Am. Jur. 350-366, Fraudulent Convey- 
1963. ances, §§ 237-263. 

Cross-References Omission of name of creditor from list 

Auction sales, sec. 87A-6-108. of creditors which seller is required by 

Creditors, protection of, see. 87A-6-109. Bulk Sales Law to furnish to purchaser, 

Notice to creditors, secs. 87A-6-105, 87A- as affecting rights and remedies under that 
6-107. law. 83 ALR 1140. 

Subsequent transfers, see. 87A-6-110. Character or class of creditors within 

contemplation of Bulk Sales Law. 84 ALR 

Collateral References 1406 and 85 ALR 2d 1211. 

Fraudulent Conveyances¢47. Stockholders of corporation which trans- 

37 C.J.S. Fraudulent Conveyances §471 fers its assets as creditors within Bulk 
et seq. Sales Law. 16 ALR 2d 1315. 


87A-6-105. Notice to creditors. In addition to the requirements of 
the preceding section, any bulk transfer subject to this chapter except 
one made by auction sale (section 87A-6-108) is ineffective against any 
ereditor of the transferor unless at least ten days before he takes posses- 
sion of the goods or pays for them, whichever happens first, the transferee 
gives notice of the transfer in the manner and to the persons hereafter 
provided (section 87A-6-107). 

History: En. Sec. 6-105, Ch. 264, L. Cross-References 

1963. Creditors, protection of, sec. 87A-6-109. 
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Form of notice to creditors, see. 87A- Collateral References 
6-107 e : 
a f Fraudulent Conveyances@>47. 
List of creditors, schedule of property, 37 G.J.S. Fraudulent Conveyances § 471 
see, 87A-6-104, et seq. 


87A-6-106. Application of the proceeds. In addition to the require- 
ments of the two preceding sections: 

(1) Upon every bulk transfer subject to this chapter for which new 
consideration becomes payable except those made by sale at auction it is 
the duty of the transferee to assure that such consideration is applied 
so far as necessary to pay those debts of the transferor which are either 
shown on the list furnished by the transferor (section 87A-6-104) or filed 
in writing in the place stated in the notice (section 87A-6-107) within 
thirty days after the mailing of such notice. This duty of the transferee 
runs to all the holders of such debts, and may be enforced by any of them 
for the benefit of all. 

(2) If any of said debts are in dispute the necessary sum may be 
withheld from distribution until the dispute is settled or adjudicated. 

(3) If the consideration payable is not enough to pay all of the said 
debts in full distribution shall be made pro rata. 

(4) The transferee may within ten days after he takes possession of 
the goods pay the consideration into the district court in the county 
where the transferor had its principal place of business in this state and 
thereafter may discharge his duty under this section by giving notice 
by registered or certified mail to all the persons to whom the duty runs 
that the consideration has been paid into that court and that they should 
file their claims there. On motion of any interested party, the court may 
order the distribution of the consideration to the persons entitled to it. 


History: En. Sec. 6-106, Ch. 264, L. Transfers excepted from chapter, sec. 
1963. 87A-6-103 (6), (7). 
Cross-References Collateral References 
Auction sales, sec. 87A-6-108. Fraudulent Conveyances@47, 
Creditors, protection of, sec. 87A-6-109. 37 C.J.S. Fraudulent Conveyances § 471 
et seq. 


87A-6-107. The notice. (1) The notice to creditors (section 87A- 
6-105) shall state: 


(a) that a bulk transfer is about to be made; and 

(b) the names and business addresses of the transferor and trans- 
feree, and all other business names and addresses used by the 
transferor within three years last past so far as known to the 
transferee; and 

(c) whether or not all the debts of the transferor are to be paid in 

full as they fall due as a result of the transaction, and if so, 
the address to which creditors should send their bills. 

(2) If the debts of the transferor are not to be paid in full as they 
fall due or if the transferee is in doubt on that point then the notice 
shall state further: 

(a) the location and general description of the property to be trans- 

ferred and the estimated total of the transferor’s debts; 
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(b) the address where the schedule of property and list of creditors 
(section 87A-6-104) may be inspected; 

(ce) whether the transfer is to pay existing debts and if so the amount 

of such debts and to whom owing; 

(d) whether the transfer is for new consideration and if so the amount 

of such consideration and the time and place of payment; and 

(e) if for new consideration the time and place where creditors of 

the transferor are to file their claims. 

(3) The notice in any ease shall be delivered personally or sent by 
registered or certified mail to all the persons shown on the list of creditors 
furnished by the transferor (section 87A-6-104) and to all other persons 
who are known to the transferee to hold or assert claims against the trans- 
feror. 


History: En. Sec. 6-107, Ch. 264, L. Collateral References 
1963. Fraudulent Conveyances¢47. 
OrodeReféronced Lae Fraudulent Conveyances § 471 


Creditors, protection of, sec. 87A-6-109. 
Notice to ereditors, sec. 87A-6-105. 

87A-6-108. Auction sales—‘‘auctioneer.” (1) <A bulk transfer is sub- 
ject to this chapter even though it is by sale at auction, but only 1 in the 
manner and with the results stated in this section. 

(2) The transferor shall furnish a list of his creditors and assist in 
the preparation of a schedule of the property to be sold, both prepared 
as before stated (section 87A-6-104). 

(3) The person or persons other than the transferor who direct, control 
or are responsible for the auction are collectively called the “auctioneer.” 
The auctioneer shall: } 

(a) receive and retain the list of creditors and prepare and retain 
the schedule of property for the period stated in this chapter 
(section 87A-6-104) ; 

(b) give notice of the auction personally or by registered or certified 
mail at least ten days before it occurs to all persons shown on 
the list of ereditors and to all other persons who are known to 
him to hold or assert claims against the transferor; and 

(c) assure that the net proceeds of the auction are applied as pro- 
vided in this chapter (section 87A-6-106). 


(4) Failure of the auctioneer to perform any of these duties does not 
affect the validity of the sale or the title of the purchasers, but if the 
auctioneer knows that the auction constitutes a bulk transfer such failure 
renders the auctioneer liable to the creditors of the transferor as a class 
for the sums owing to them from the transferor up to but not exceeding 
the net proceeds of the auction. If the auctioneer consists of several persons 
their liability is joint and several. 


History: En. Sec. 6-108, Ch. 264, L. Notice to creditors, sees. 87A-6-105, 87A- 
1963. - 


Cross-References Collateral References 
List of creditors, schedule of property, Fraudulent Conveyances¢~24 et seq., 47. 
see, 87A-6-104. 37 C.J.S. Fraudulent Conveyances §§ 471 
et seq., 481. 
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87A-6-109. What creditors protected—credit for payment to particular 
creditors. (1) The creditors of the transferor mentioned in this chapter 
are those holding claims based on transactions or events occurring before 
the bulk transfer, but creditors who become such after notice to creditors 
is given (sections 87A-6-105 and 87A-6-107) are not entitled to notice. 

(2) Against the aggregate obligation imposed by the provisions of this 
chapter concerning the application of the proceeds (section 87A-6-106 and 
subsection (3)(c) of 87A-6-108) the transferee or auctioneer is entitled to 
credit for sums paid to particular creditors of the transferor, not exceed- 
ing the sums believed in good faith at the time of the payment to be prop- 


erly payable to such creditors. 


History: En. Sec. 6-109, Ch. 264, L. 
1963. 


Cross-References 

Auction sales, sec. 87A-6-108. 

List of creditors, schedule of property, 
sec. 87A-6-104. 

Notice to creditors, sees. 87A-6-105, 87A- 
6-107. 


Collateral References 


Fraudulent Conveyances@—47, 205 et 
seq. 


37 C.J.S. Fraudulent Conveyances § 483 
et seq. 


Judgment for value of goods against 
transferee in violation of Bulk Sales Law, 
right of creditor to. 41 ALR 1478 and 61 
ALR 364. 

Subrogation of purchaser at sale con- 
trary to Bulk Sales Law to rights of 
creditors. 80 ALR 712, 


DECISIONS UNDER FORMER LAW 


Compliance with Law Essential 


Where a merchant has transferred his 
stock without complying with the Bulk 
Sales Law, and a judgment creditor of the 
merchant takes out an execution, the 
service of a copy of the execution upon 
the transferee, together with a notice that 
any personal property in his possession or 
under his control belonging to the mer- 
chant is attached in pursuance of such 
writ, operates to fasten upon such prop- 
erty a specific lien in favor of the plaintiff 
sufficient to enable him to prosecute a 
ereditor’s bill against such transferee or 


87A-6-110. Subsequent transfers. 


garnishee. Wheeler & Motter Mercantile 
Co. v. Moon, 49 M 307, 316, 141 P 665. 


The failure of a buyer of a stock of 
merchandise in bulk to comply with the 
provisions of the Bulk Sales Law converts 
him into a trustee of the property bought, 
to the extent of the creditor’s claim 
against the seller, and in ease the pur- 
chased goods have been mingled with those 
of the buyer so as to destroy their iden- 
tity, or converted into cash, equity will 
hold him for their value. Wheeler & Mot- 
ter Mereantile Co. v. Moon, 49 M 307, 316, 
141 P 665. 


When the title of a transferee to 


property is subject to a defect by reason of his noncompliance with the 


requirements of this chapter, then: 


(1) a purchaser of any of such property from such transferee who 
pays no value or who takes with notice of such noncompliance takes 


subject to such defect, but 


(2) a purchaser for value in good faith and without such notice takes 


free of such defect. 


History: En. Sec. 6-110, Ch. 264, L. 
1963. 


Cross-References 


“Bulk transfer” defined, sec. 87A-6-102. 
Transfers excepted from chapter, sec. 
87A-6-103. 


87A-6-111. Limitation of actions and levies. 


Collateral References 


Fraudulent Conveyances€47, 193 et 
seq. 
37 C.J.S. Fraudulent Conveyances § 486. 


No action under this 


chapter shall be brought nor levy made more than six months after the 
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date on which the transferee took possession of the goods unless the transfer 
has been concealed. If the transfer has been concealed, actions may be 
brought or levies made within six months after its discovery. 


History: 


Collateral References 


Fraudulent Conveyances©—47, 248; Lim- 
itation of Actions©104. 


Section 87A-7-101. 
87A-7-102. 
87A-7-103. 
87A-7-104. 


87A-7-105. 


En. Sec. 6-111, Ch. 264, L. 


37 C.J.S. Fraudulent Conveyances § 496; 
54 C.J.S. Limitations of Actions § 206. 


What statute of limitations governs 


creditor’s action against purchaser under 
Bulk Sales Law. 61 ALR 2d 935. 


CHAPTER 7 


WAREHOUSE RECEIPTS, BILLS OF LADING AND OTHER DOCUMENTS 


OF TITLE 


Part 1. General 


Short title. 

Definitions and index of definitions. 

Relation of chapter to treaty, statute, tariff, classification or regu- 
lation. 

Negotiable and nonnegotiable warehouse receipt, bill of lading or 
other document of title. 

Construction against negative implication. 


Part 2. Warehouse Receipts—Special Provisions 


87A-7-201. Who may issue a warehouse receipt—storage under government 
bond. 
87A-7-202. Form of warehouse receipt—essential terms—optional terms. 
87A-7-203. Liability for nonreceipt or misdescription. 
87A-7-204. Duty of care—contractual limitation of warehouseman’s liability. 
87A-7-205. Title under warehouse receipt defeated in certain cases. 
87A-7-206. Termination of storage at warehouseman’s option. 
87A-7-207. Goods must be kept separate—fungible goods. 
87A-7-208. Altered warehouse receipts. 
87A-7-209. Lien of warehouseman. 
87A-7-210. Enforcement of warehouseman’s lien. 
Part 3. Bills of Lading—Special Provisions 
87A-7-301. Liability for nonreceipt or misdescription — “said to contain” — 
“shipper’s load and count”—improper handling. 
87A-7-302. Through bills of lading and similar documents. 
87A-7-303. Diversion—reconsignment—change of instructions. 
87A-7-304. Bills of lading in a set. 
87A-7-305. Destination bills. 
87A-7-306. Altered bills of lading. 
87A-7-307. Lien of carrier. 
87A-7-308. Enforcement of carrier’s lien. 
87A-7-309. Duty of care—contractual limitation of carrier’s liability. 


Part 4. Warehouse Receipts and Bills of Lading—General Obligations 


87A-7-401. Irregularities in issue of receipt or bill or conduct of issuer. 
87A-7-402. Duplicate receipt or bill—overissue. 

87A-7-403. Obligation of warehouseman or carrier to deliver—excuse. 
87A-7-404. No liability for good faith delivery pursuant to receipt or bill. 


Part 5. Warehouse Receipts and Bills of Lading—Negotiation and Transfer 


87A-7-501. 
87A-7-502. 
87A-7-503. 
87A-7-504. 


Form of negotiation and requirements of “due negotiation.” 

Rights acquired by due negotiation. 

Document of title to goods defeated in certain cases. 

Rights acquired in the absence of due negotiation—effect of diver- 
sion—-seller’s stoppage of delivery. 
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87A-7-505. Endorser not a guarantor for other parties. 
87A-7-506. Delivery without endorsement—right to compel endorsement. 
87A-7-507. Warranties on negotiation or transfer of receipt or bill. 
87A-7-508. Warranties of collecting bank as to documents. 
87A-7-509. a or bill—when adequate compliance with commercial con- 
ract. 
Part 6. Warehouse Receipts and Bills of Lading—Miscellaneous Provisions 


87A-7-601. Lost and missing documents. 
87A-7-602. Attachment of goods covered by a negotiable document. 
87A-7-603. Conflicting claims—interpleader. 


Part 1 
General 


87A-7-101. Short title. This chapter shall be known and may be cited 
as Uniform Commercial Code—Documents of Title. 


History: En. Sec. 7-101, Ch. 264, L. 13 C.J.S. Carriers § 128; 80 C.J.S. Ship- 
1963. ping §§111-114; 93 C.J.S. Warehousemen 


ag D 2 . 
Collateral References and Safe Depositaries §§ 3, 4. 


Carriers€54-59; Shipping@106; Ware- 
housemen€=2, 


87A-7-102. Definitions and index of definitions. (1) In this chapter, 
unless the context otherwise requires: 


(a) “Bailee” means the person who by a warehouse receipt, bill of 


lading or other document of title acknowledges possession of 
goods and contracts to deliver them. 

(b) “Consignee” means the person named in a bill to whom or to 
whose order the bill promises delivery. 

(c) “Consignor” means the person named in a bill as the person from 
whom the goods have been received for shipment. 

(d) “Delivery order” means a written order to deliver goods directed 
to a warehouseman, carrier or other person who in the ordinary 
course of business issues warehouse receipts or bills of lading. 

(e) “Document” means document of title as defined in the general 
definition in Chapter 1 (section 87A-1-201). 

(f) “Goods” means all things which are treated as movable for the 
purposes of a contract of storage or transportation. 

(2) “Issuer” means a bailee who issues a document except that in 
relation to an unaccepted delivery order it means the person who 
orders the possessor of goods to deliver. Issuer includes any 
person for whom an agent or employee purports to act in issuing 
a document if the agent or employee has real or apparent author- 
ity to issue documents, notwithstanding that the issuer received 
no goods or that the goods were misdescribed or that in any 
other respect the agent or employee violated his instructions. 

(h) ‘‘Warehouseman” is a person engaged in the business of storing 
goods for hire. 


(2) Other definitions applying to this chapter or to specified parts 
thereof, and the sections in which they appear are: 
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“Duly negotiate.” Section 87A-7-501. 
“Person entitled under the document.” Section 87A-7-403 (4). 


(3) Definitions in other chapters applying to this chapter and the 
sections in which they appear are: 
“Contract for sale.” Section 87A-2-106. 
“Overseas.” Section 87A-2-323. 
“Receipt” of goods. Section 87A-2-103. 


(4) In addition Chapter 1 contains general definitions and principles 
of construction and interpretation applicable throughout this chapter. 


History: En. Sec. 7-102, Ch. 264, L. Collateral References 
1963. Carriers©54-59; Shipping@-106; Stat- 
utes€-179; Warehousemen¢€=2, 11 et seq. 
Cross-References 13 C.J.S. Carriers § 128; 80 C.J.S. Ship- 


Liability of bailee in case of non- ping §§ 111-114; 82 C.J.S. Statutes § 315; 
receipt of goods, sees. 87A-7-203, 87A-7-301. 93 C.J.S. Warehousemen and Safe De- 
“Warehouse receipt” defined, sec. 87A-l- _positaries §§ 1, 16 et seq. 
201 (45). 9 Am. Jur. 662, Carriers, § 387. 


87A-7-103. Relation of chapter to treaty, statute, tariff, classification 
or regulation. T’o the extent that any treaty or statute of the United 
States, regulatory statute of this state or tariff, classification or regulation 
filed or issued pursuant thereto is applicable, the provisions of this chapter 
are subject thereto. 


History: En. Sec. 7-103, Ch. 264, L. Warehouseman’s liability, sees. 87A-7- 

1963. 204, 87A-7-401, 87A-7-403. 
Warehouse receipt, who may issue, see. 

Cross-References 87A-7-201. 

Bill of lading, carrier’s liability, sees. 
87A-7-309, 87A-7-401, 87A-7-403. Collateral References 

Form of warehouse receipt, see. 87A-7- States€—4, 14; Treaties€11. 
202. 81 C.J.S. States §7; 87 C.J.S. Treaties 


Termination of storage at option of §19. 
warehouseman, see. 87A-7-206. 
87A-7-104. Negotiable and nonnegotiable warehouse receipt, bill of 
lading or other document of title. (1) <A warehouse receipt, bill of lading 
or other document of title is negotiable 


(a) if by its terms the goods are to be delivered to bearer or to the 
order of a named person; or 

(b) where recognized in overseas trade, if it runs to a named person 
or assigns. 


(2) <Any other document is nonnegotiable. A bill of lading in which 
it is stated that the goods are consigned to a named person is not made 
negotiable by a provision that the goods are to be delivered only against 
a written order signed by the same or another named person. 


History: En. Sec. 7-104, Ch. 264, L. Collateral References 
1963. Carriers€54-59; ShippingC106; Ware- 
housemen€15. 

HES OSS ge 13 C.J.S. Carriers § 128; 80 C.J.S. Ship- 

Rights acquired by due negotiation of ping gg 111-114; 93 C.J.S. Warehousemen 
document of title, sec. 87A-7-502. and Safe Depositaries § 25 et seq. 


9 Am, Jur, 662, Carriers, § 388. 


87A-7-105. Construction against negative implication. The omission 
from either Part 2 or Part 3 of this chapter of a provision corresponding 
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to a provision made in the other part does not imply that a corresponding 
rule of law is not applicable. 

History: En. Sec. 7-105, Ch. 264, L. 
1963. 


Cross-References 


Bills of lading, special provisions, sees. 
87A-7-301 to 87A-7-309. 


Warehouse receipts, special provisions, 
sees. 87A-7-201 to 87A-7-210. 
Collateral References 


Statutes€—225, 231. 
82 C.J.S. Statutes §§ 366, 385. 


Part 2 
Warehouse Receipts—Special Provisions 


87A-7-201. Who may issue a warehouse receipt—storage under govern- 
ment bond. (1) A warehouse receipt may be issued by any warehouseman. 

(2) Where goods including distilled spirits and agricultural com- 
modities are stored under a statute requiring a bond against withdrawal or 
a license for the issuance of receipts in the nature of warehouse receipts, 
a receipt issued for the goods has like effect as a warehouse receipt even 
though issued by a person who is the owner of the goods and is not a 


warehouseman. 


History: En. Sec. 7-201, Ch. 264, L. 
1963. 


Cross-References 


Fictitious receipts, penalty for issuance, 
sec. 94-35-111. 

Irregularities in issue of receipt or con- 
duct of issuer, sec. 87A-7-401. 

Relation of chapter to treaty, statute, 
tariff, classification or regulation, sec. 87A- 
7-103. 


Collateral References 

Warehousemen¢13 et seq. 

93 C.J.S. Warehousemen and Safe De- 
positaries §§ 15, 17 et seq. 

56 Am. Jur. 335, Warehouses, § 30. 


Relationship of bailor and bailee as be- 
tween owner of goods in bonded warehouse 
and proprietor of warehouse. 77 ALR 
1502. 

Legal effect of transaction by which 
grain or other commodity is received for 
storage by one who has not complied with 
statutory conditions necessary to become 
a public warehouseman. 108 ALR 928. 

Statutory warehousing as determined 
by character of property stored. 132 ALR 
532. 

Validity as against third persons of sale 
or pledge of goods, or receipts issued for 
goods, retained in warehouse on premises 
of seller or pledgor (field warehousing). 
133 ALR 209. 


87A-7-202. Form of warehouse receipt—essential terms—optional terms. 
(1) A warehouse receipt need not be in any particular form. 

(2) Unless a warehouse receipt embodies within its written or printed 
terms each of the following, the warehouseman is lable for damages 
caused by the omission to a person injured thereby: 


(a) 
(b) 


the location of the warehouse where the goods are stored; 
the date of issue of the receipt ; 


(c) the consecutive number of the receipt; 


(d) 


a statement whether the goods received will be delivered to the 


bearer, to a specified person, or to a specified person or his order; 
(e) the rate of storage and handling charges, except that where goods 
are stored under a field warehousing arrangement a statement 
of that fact is sufficient on a nonnegotiable receipt; 
(f) a description of the goods or of the packages containing them; 


(g) 


authorized agent; 


the signature of the warehouseman, which may be made by his 


247 


87A-7-203 UNIFORM COMMERCIAL CODE 


(h) if the receipt is issued for goods of which the warehouseman is 

owner, either solely or jointly or in common with others, the fact 

of such ownership; and 

(1) a statement of the amount of advances made and of liabilities 
incurred for which the warehouseman claims a lien or security 
interest (section 87A-7-209). If the precise amount of such ad- 
vances made or of such liabilities incurred is, at the time of the 
issue of the receipt, unknown to the warehouseman or to his 
agent who issues it, a statement of the fact that advances have 
been made or liabilities incurred and the purpose thereof is 
sufficient. 


(3) A warehouseman may insert in his receipt any other terms which 
are not contrary to the provisions of this act and do not impair his obli- 
gation of delivery (section 87A-7-403) or his duty of eare (section 87A- 
7-204). Any contrary provisions shall be ineffective. 

History: En. Sec. 7-202, Ch. 264, L. 56 Am. Jur. 336, Warehouses, § 32 et 


1963. 


Cross-Reference 

Relation of chapter to treaty, statute, 
tariff, classification or regulation, sec. 87A- 
7-103, 


Collateral References 

Warehousemen@~11-14, 

93 C.J.S. Warehousemen and Safe De- 
positaries §§ 20-22, 24. 


seq. 


“Warehouse purchase receipt” as_ bail- 
ment or contract of sale. 91 ALR 907. 

Provision in warehouseman’s receipt lim- 
iting liability as applicable where ware- 
houseman converts property. 99 ALR 266. 

Validity and appleability of stipulation 
in warehouseman’s receipt fixing valua- 
tion of property as basis of responsibility. 
142 ALR 776. 


87A-7-203. Liability for nonreceipt or misdescription. A party to or 
purchaser for value in good faith of a document of title other than a bill 
of lading relying in either case upon the description therein of the goods 
may recover from the issuer damages caused by the nonreceipt or misde- 
seription of the goods, except to the extent that the document conspicuously 
indicates that the issuer does not know whether any part or all of the 
goods in fact were received or conform to the description, as where the 
description is in terms of marks or labels or kind, quantity or condition, 
or the receipt or description is qualified by “contents, condition and quality 
unknown,” “said to contain” or the like, if such indication be true, or 
the party or purchaser otherwise has notice. 

History: En. Sec. 7-203, Ch. 264, L. Collateral References 


1963. Bailment@=21; Warehousemen¢16, 17 
et seq. 

8 C.J.S. Bailments § 40; 93 C.J.S. Ware- 
housemen and Safe Depositaries § 27 et 
seq. 

56 Am. Jur. 337, Warehouses, § 34. 


Cross-References 


Bill of lading, liability of earrier for 
nonreceipt or misdescription of goods, sec. 
87A-7-301. 

Fictitious receipts, penalty for issuance, 
see. 94-35-111. 


87A-7-204. Duty of care—contractual limitation of warehouseman’s 
liability. (1) A warehouseman is liable for damages for loss of or injury 
to the goods caused by his failure to exercise such care in regard to them 
as a reasonably careful man would exercise under like circumstances but 
unless otherwise agreed he is not liable for damages which could not have 
been avoided by the exercise of such care. 


248 


DOCUMENTS OF TITLE 87A-7-205 

(2) Damages may be limited by a term in the warehouse receipt or 
storage agreement limiting the amount of liability in case of loss or dam- 
age, and setting forth a specific liability per article or item, or value per 
unit of weight, beyond which the warehouseman shall not be liable; pro- 
vided, however, that such liability may on written request of the bailor at 
the time of signing such storage agreement or within a reasonable time 
after receipt of the warehouse receipt be increased on part or all of the 
goods thereunder, in which event increased rates may be charged based on 
such increased valuation, but that no such increase shall be permitted con- 
trary to a lawful limitation of liability contained in the warehouseman’s 
tariff, if any. No such limitation is effective with respect to the ware- 


houseman’s liability for conversion to his own use. 
(3) Reasonable provisions as to the time and manner of presenting 
claims and instituting actions based on the bailment may be included in 


the warehouse receipt or tariff. 


History: En. Sec. 7-204, Ch. 264, L. 
1963. 


Cross-Reference 


Relation of chapter to treaty, statute, 
tariff, classification or regulation, sec. 87A- 
7-103. 


Collateral References 

Warehousemen¢=24. 

93 C.J.S. Warehousemen 
positaries § 29 et seq. 

56 Am. Jur. 378, Warehouses, $126 et 
seq. 


and Safe De- 


Liability of bailee for loss of or injury 
to goods kept at a place other than that 
originally intended. 12 ALR 1322 and 
17 ALR 979. 

Liability of warehouseman for damage 
to, or destruction of, property by fire. 16 
ALR 280. 

Liability of warehouseman for theft 
of property in his care. 26 ALR 223 and 
48 ALR 378. 

Liability of warehouseman for deteriora- 
tion of goods due to improper temperature, 
55 ALR 1103 and 92 ALR 2d 1310. 

Warehouseman’s bond as covering ware- 


house receipts issued by warehouse to it- 
self or for its own property. 61 ALR 331. 

Insurance policy taken out by ware- 
houseman, right of owner to sue on. 61 
ALR 720. 

Interest on damages for warehouseman’s 
refusal to deliver property, or for injury 
to, or loss of, property. 96 ALR 18 and 
36 ALR 2d 337. 

Provision in warehouseman’s receipt lim- 
iting liability as applicable where ware- 
houseman converts property. 99 ALR 266. 

Validity and applicability of stipula- 
tion in warehouseman’s receipt fixing val- 
uation of property as basis of responsi- 
bility. 142 ALR 776. 

Necessity of bringing to bailor’s atten- 
tion provision in warehouse receipt limit- 


ing liability of warehouseman. 160 ALR 
L112; 
Tort liability of warehouseman for 


theft by servant. 15 ALR 2d 847. 

Storage charges collectible by ware- 
houseman guilty of negligence causing in- 
jury to, or destruction of, goods of a 
perishable nature. 32 ALR 2d 918. 

Liability of warehouseman for injury to, 
or destruction of, stored goods from floods, 
heavy rains, or the like. 60 ALR 2d 1097. 


87A-7-205. Title under warehouse receipt defeated in certain cases. A 
buyer in the ordinary course of business of fungible goods sold and de- 
livered by a warehouseman who is also in the business of buying and selling 
such goods takes free of any claim under a warehouse receipt even though 
it has been duly negotiated. 


En. Sec. 7-205, Ch. 264, L. Collateral References 


Confusion of Goods€=1 et seq.; Ware- 
housemen@~16, 17, 20. 

15 C.J.S. Confusion of Goods §1 et seq.; 
93 C.J.S. Warehousemen and Safe Deposi- 
taries §§ 14, 39. 


History: 
1963. 
Cross-References 


Purchaser of goods, power to transfer, 
sec. 87A-2-403. 

Secured transactions, protection of buy- 
ers of goods, sec. 87A-9-307. 
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87A-7-206. Termination of storage at warehouseman’s option. (1) A 
warehouseman may on notifying the person on whose account the goods 
are held and any other person known to claim an interest in the goods 
require payment of any charges and removal of the goods from the ware- 
house at the termination of the period of storage fixed by the document, or, 
if no period is fixed, within a stated period not less than thirty days after 
the notification. If the goods are not removed before the date specified 
in the notification, the warehouseman may sell them in accordance with 
the provisions of the section on enforcement of a warehouseman’s lien 
(section 87A-7-210). 

(2) If a warehouseman in good faith believes that the goods are about 
to deteriorate or decline in value to less than the amount of his lien 
within the time prescribed in subsection (1) for notification, advertise- 
ment and sale, the warehouseman may specify in the notification any reason- 
able shorter time for removal of the goods and in ease the goods are not 
removed, may sell them at public sale held not less than one week after a 
single advertisement or posting. 

(3) If as a result of a quality or condition of the goods of which the 
warehouseman had no notice at the time of deposit the goods are a hazard 
to other property or to the warehouse or to persons, the warehouseman may 
sell the goods at public or private sale without advertisement on reasonable 
notification to all persons known to claim an interest in the goods. If the 
warehouseman after a reasonable effort is unable to sell the goods he may 
dispose of them in any lawful manner and shall ineur no liability by reason 
of such disposition. 

(4) The warehouseman must deliver the goods to any person entitled 
to them under this chapter upon due demand made at any time prior to 
sale or other disposition under this section. 

(5) The warehouseman may satisfy his lien from the proceeds of any 
sale or disposition under this section but must hold the balance for delivery 
on the demand of any person to whom he would have been bound to deliver 
the goods. 


History: En. Sec. 7-206, Ch. 264, L. tariff, classification or regulation, sec. 87A- 
1963. c 


Cross-References Collateral References 
Obligation of warehouseman or Carrier Warehousemen©10, 25, 
to deliver, see. 87A-7-403. 93 C.J.S. Warehousemen and Safe De- 


Relation of chapter to treaty, statute, positaries §§ 12, 47 et seq. 


87A-7-207. Goods must be kept separate—fungible goods. (1) Unless 
the warehouse receipt otherwise provides, a warehouseman must keep sepa- 
rate the goods covered by each receipt so as to permit at all times identifi- 
eation and delivery of those goods except that different lots of fungible 
goods may be commingled. 

(2) Fungible goods so commingled are owned in common by the per- 
sons entitled thereto and the warehouseman is severally liable to each owner 
for that owner’s share. Where because of overissue a mass of fungible 
goods is insufficient to meet all the receipts which the warehouseman has 
issued against it, the persons entitled include all holders to whom overissued 
receipts have been duly negotiated. 
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History: En. Sec. 7-207, Ch. 264, L. Deposit of grain without obligation to 
1963. return identical grain as a bailment or a 
sale. 54 ALR 1166. 


Collateral References Statutory warehousing as determined by 


Warehousemen¢—19, 20. character of property, stored. 132 ALR 
93 C.J.S. Warehousemen and Safe De- 532%: >} 27959,3 3 9% 20% 4% 
positaries §§ 13, 14. Se ee ee ee rer 
56 Am. Jur. 396, Warehouses, § 164 et eo eae? 74 Re Bar 
seq. n20 s % or ' : “ 2 39! ¢ ate 33 vo 


87A-7-208. Altered warehouse receipts. Where a blank in a negotiable 
warehouse receipt has been filled in without authority, a purchaser for 
value and without notice of the want of authority may treat the insertion 
as authorized. Any other unauthorized alteration leaves any receipt enforce- 
able against the issuer according to its original tenor. 


History: En. Sec. 7-208, Ch. 264, L. et seq.; 93 C.J.S. Warehousemen and Safe 
1963. Depositaries §§ 25, 27. 


56 Am. Jur. 338, Warehouses, § 36. 
Collateral References OVS. 3 OE , Warehouses, § 


Alteration of Instruments€-1 et seq.; Rights of purchaser of forged or alter- 
Warehousemen@~15-17. ed receipt as against warehouseman. 38 
3 C.J.S. Alteration of Instruments §1 ALR 1206. 


87A-7-209. Lien of warehouseman. (1) A warehouseman has a lien 
against the bailor on the goods covered by a warehouse receipt or on the 
proceeds thereof in his possession for charges for storage or transportation 
(including demurrage and terminal charges), insurance, labor, or charges 
present or future in relation to the goods, and for expenses necessary for 
preservation of the goods or reasonably incurred in their sale pursuant 
to law. If the person on whose account the goods are held is liable for 
like charges or expenses in relation to other goods whenever deposited 
and it is stated in the receipt that a lien is claimed for charges and ex- 
penses in relation to other goods, the warehouseman also has a lien against 
him for such charges and expenses whether or not the other goods have 
been delivered by the warehouseman. But against a person to whom a 
negotiable warehouse receipt is duly negotiated a warehouseman’s lien 
is limited to charges in an amount or at a rate specified on the receipt 
or if no charges are so specified then to a reasonable charge for storage 
of the goods covered by the receipt subsequent to the date of the receipt. 

(2) The warehouseman may also reserve a security interest against 
the bailor for a maximum amount specified on the receipt for charges other 
than those specified in subsection (1), such as for money advanced and 
interest. Such a security interest is governed by the Chapter on Secured 
Transactions (Chapter 9). 

(3) A warehouseman’s lien for charges and expenses under subsection 
(1) or a security interest under subsection (2) is also effective against any 
person who so entrusted the bailor with possession of the goods that a 
pledge of them by him to a good faith purchaser for value would have 
been valid but is not effective against a person as to whom the document 
confers no right in the goods covered by it under section 87A-7-503. 

(4) A warehouseman loses his lien on any goods which he voluntarily 
delivers or which he unjustifiably refuses to deliver. 


History: En. Sec. 7-209, Ch. 264, L. 
1963. 


251 


87A-7-210 UNIFORM COMMERCIAL CODE 


Cross-References Waiver of warehouseman’s lien by filing 
Doeument of title to goods, when de- Claim against decedent’s estate as an un- 
feated, sec. 87A-7-503. secured one. 2 ALR 1132. 
Obligation of warehouseman or Carrier Right of purchaser of warehouse re- 
to deliver, sec. 87A:7-402. ceipt against warehouseman. 38 ALR 
Priorities ambuig: éondecting security in- 1205. { 
terests in the same vollatcral, -sec. STA-9- Uniform Warehouse Receipts Act as 
312. affecting liens on the property repre- 
Sale tof - gbdds° ‘in, possession 0% baileh, <:Sentéd by the receipts. 61 ALR 949. 
sec, 87A-2-503 (4). soo « «|, Warehouseman’s lien on property stored 
Statutory liens, secured fetes ctienee by officer who had seized it under attach- 
secs. 87A-9-102 (2), 87A-9-310. ment or execution. 95 ALR 1529. 
Storage charges collectible by ware- 
Collateral References housemen guilty of negligence causing in- 
Warehousemen€=29-33. jury to, or destruction of, goods of a 


93 C.J.S. Warehousemen and Safe De- perishable nature. 32 ALR 2d 918. 
positaries §§ 63-69. 

56 Am. Jur. 371, Warehouses, § 106 et 
seq. 


87A-7-210. Enforcement of warehouseman’s lien. (1) Except as pro- 
vided in subsection (2), a warehouseman’s lien may be enforced by public 
or private sale of the goods in bloe or in parcels, at any time or place 
and on any terms which are commercially reasonable, after notifying all 
persons known to claim an interest in the goods. Such notification must 
include a statement of the amount due, the nature of the proposed sale 
and the time and place of any public sale. The fact that a better price 
could have been obtained by a sale at a different time or in a different 
method from that selected by the warehouseman is not of itself sufficient 
to establish that the sale was not made in a commercially reasonable man- 
ner. If the warehouseman either sells the goods in the usual manner in 
any recognized market therefor, or if he sells at the price current in such 
market at the time of his sale, or if he has otherwise sold in conformity 
with commercially reasonable practices among dealers in the type of goods 
sold, he has sold in a commercially reasonable manner. A sale of more 
goods than apparently necessary to be offered to insure satisfaction of the 
obligation is not commercially reasonable except in cases covered by the 
preceding sentence. 

(2) A warehouseman’s lien on goods other than goods stored by a 
merchant in the course of his business may be enforced only as follows: 


(a) All persons known to claim an interest in the goods must be 
notified. 

(b) The notification must be delivered in person or sent by registered 
or certified letter to the last-known address of any person to be 
notified. 

(c) The notification must include an itemized statement of the claim, 
a description of the goods subject to the lien, a demand for pay- 
ment within a specified time not less than ten days after receipt 
of the notification, and a conspicuous statement that unless the 
claim is paid within that time the goods will be advertised for 
sale and sold by auction at a specified time and place. 

(d) The sale must conform to the terms of the notification. 

(e) The sale must be held at the nearest suitable place to that where 
the goods are held or stored. 
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(f{) After the expiration of the time given in the notification, an 
advertisement of the sale must be published once a week for two 
weeks consecutively in a newspaper of general circulation where 
the sale is to be held. The advertisement must include a descrip- 
tion of the goods, the name of the person on whose account they 
are being held, and the time and place of the sale. The sale must 
take place at least fifteen days after the first publication. If 
there is no newspaper of general circulation where the sale is 
to be held, the advertisement must be posted at least ten days 
before the sale in not less than six conspicuous places in the 
neighborhood of the proposed sale. 


(8) Before any sale pursuant to this section any person claiming a 
right in the goods may pay the amount necessary to satisfy the lien and 
the reasonable expenses incurred under this section. In that event the 
goods must not be sold, but must be retained by the warehouseman sub- 
ject to the terms of the receipt and this chapter. 

(4) The warehouseman may buy at any public sale pursuant to this sec- 
tion. 

(5) <A purchaser in good faith of goods sold to enforce a warehouse- 
man’s lien takes the goods free of any rights of persons against whom the 
lien was valid, despite noncompliance by the warehouseman with the re- 
quirements of this section. 

(6) The warehouseman may satisfy his lien from the proceeds of any 
sale pursuant to this section but must hold the balance, if any, for delivery 
on demand to any person to whom he would have been bound to deliver 
the goods. 

(7) The rights provided by this section shall be in addition to all other 
rights allowed by law to a creditor against his debtor. 

(8) Where a lien is on goods stored by a merchant in the course of 
his business the lien may be enforced in accordance with either subsection 
Poyeor (2). 

(9) The warehouseman is liable for damages caused by failure to 
comply with the requirements for sale under this section and in case of 
willful violation is liable for conversion. 


History: En. Sec. 7-210, Ch. 264, L. 93 C.J.S. Warehousemen and Safe De- 

1963. positaries § 69. 
56 Am. Jur. 373, Warehouses, § 111. 

Cross-Reference poe 

Obligation of warehouseman or ¢arrier Liability of warehouseman, and of sure- 
Peedeliver sec. 87A-7-403. ty on bond, in respect of collection and 

4 remittance of proceeds of sale of mer- 
Collateral References chandise. 121 ALR 1155. 


Warehousemen€=33. 


Part 3 
Bills of Lading—Special Provisions 


87A-7-301. Liability for nonreceipt or misdescription—“said to con- 
tain” —“shipper’s load and count’—improper handling. (1) A consignee 
of a nonnegotiable bill who has given value in good faith or a holder to 
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whom a negotiable bill has been duly negotiated relying in either case upon 
the description therein of the goods, or upon the date therein shown, may 
recover from the issuer damages caused by the misdating of the bill or 
the nonreceipt or misdescription of the goods, except to the extent that the 
document indicates that the issuer does not know whether any part or all 
of the goods in fact were received or conform to the description, as where 
the description is in terms of marks or labels or kind, quantity, or condition 
or the receipt or description is qualified by “contents or condition of con- 
tents of packages unknown,” “said to contain,” “shipper’s weight, load and 
eount” or the like, if such indication be true. 

(2) When goods are loaded by an issuer who is a common earrier, the 
issuer must count the packages of goods if package freight and ascertain 
the kind and quantity if bulk freight. In such cases “shipper’s weight, 
load and count” or other words indicating that the description was made 
by the shipper are ineffective except as to freight concealed by packages. 

(3) When bulk freight is loaded by a shipper who makes available to 
the issuer adequate facilities for weighing such freight, an issuer who 
is a common carrier must ascertain the kind and quantity within a reason- 
able time after receiving the written request of the shipper to do so. In 
such cases “shipper’s weight” or other words of like purport are ineffective. 

(4) The issuer may by inserting in the bill the words “shipper’s weight, 
load and count” or other words of like purport indicate that the goods were 
loaded by the shipper; and if such statement be true the issuer shall not 
be liable for damages caused by the improper loading. But their omission 
does not imply liability for such damages. 

(5) The shipper shall be deemed to have guaranteed to the issuer 
the accuracy at the time of shipment of the description, marks, labels, 
number, kind, quantity, condition and weight, as furnished by him; and 
the shipper shall indemnify the issuer against damage caused by inaccura- 
cies in such particulars. The right of the issuer to such indemnity shall in 
no way limit his responsibility and lability under the contract of carriage 
to any person other than the shipper. 

History: En. Sec. 7-301, Ch. 264, L. Collateral References 
1963. Carriers€257; Shipping@=106. 


13 C.J.S. Carriers § 128; 80 C.J.S. Ship- 


Cross-References ping § 113 et seq. 


Duty of care, contractual limitation of 


earrier’s liability, sec. 87A-7-309. Provision in bill of lading prohibiting 
Fictitious bills, issuing, sec. 94-35-110. or limiting consignee’s right to inspect 
Issuance by railroad station agent, sec. goods shipped. 25 ALR 2d 770. 

72-654. Rail or motor earrier of freight, lia- 


Liability of warehouseman for non- _ bility for loss through weight deficiency 
receipt or misdescription of goods, see. of goods shipped. 39 ALR 2d 325. 
87A-7-203. Conclusiveness of receipt clause in bill 

of lading. 67 ALR 2d 1028. 


87A-7-302. Through bills of lading and similar documents. (1) The 
issuer of a through bill of lading or other document embodying an under- 
taking to be performed in part by persons acting as its agents or by con- 
necting carriers is liable to anyone entitled to recover on the document 
for any breach by such other persons or by a connecting carrier of its 
obligation under the document but to the extent that the bill covers an 
undertaking to be performed overseas or in territory not contiguous to 
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the continental United States or an undertaking including matters other 
than transportation this liability may be varied by agreement of the parties. 

(2) Where goods covered by a through bill of lading or other docu- 
ment embodying an undertaking to be performed in part by persons other 
than the issuer are received by any such person, he is subject with respect 
to his own performance while the goods are in his possession to the obliga- 
tion of the issuer. His obligation is discharged by delivery of the goods to 
another such person pursuant to the document, and does not include liability 
for breach by any other such persons or by the issuer. 

(3) The issuer of such through bill of lading or other document shall 
be entitled to recover from the connecting carrier or such other person 
in possession of the goods when the breach of the obligation under the 
document occurred, the amount it may be required to pay to anyone entitled 
to recover on the document therefor, as may be evidenced by any receipt, 
judgment, or transcript thereof, and the amount of any expense reasonably 
incurred by it in defending any action brought by anyone entitled to 
recover on the document therefor. 


History: En. Sec. 7-302, Ch. 264, L. Strike on connecting line as defense to 
1963. earrier’s liability for delay, or damages 
incident to del in tr tation. 28 
Collateral References ATReSCO Speen Ea a a te a 
CarriersC—57 et seq., 172 et seq.; Ship- Right of connecting carrier to benefit 
ping¢106 et seq. of stipulation in bill of lading limiting 
13 C.J.S. Carriers §§ 128, 401 et seq.; 80 time for bringing suit or giving notice of 
C.J.S. Shipping § 113 et seq. loss. 60 ALR 1250. 


87A-7-303. Diversion—reconsignment—change of instructions. (1) 
Unless the bill of lading otherwise provides, the carrier may deliver the 
goods to a person or destination other than that stated in the bill or may 
otherwise dispose of the goods on mstructions from 


(a) the holder of a negotiable bill; or 

(b) the consignor on a nonnegotiable bill notwithstanding contrary 
instructions from the consignee; or 

(c) the consignee on a nonnegotiable bill in the absence of contrary 
instructions from the consignor, if the goods have arrived at the 
billed destination or if the consignee is in possession of the bill; or 

(d) the consignee on a nonnegotiable bill if he is entitled as against 
the consignor to dispose of them. 


(2) Unless such instructions are noted on a negotiable bill of lading, 
a person to whom the bill is duly negotiated can hold the bailee according 
to the original terms. 


History: En. Sec. 7-303, Ch. 264, L. Collateral References 
1963. CarriersG=86 et seq.; Shipping@-113 et 
seq. 
eee tot ences 13 0.5.8. Carriers § 163 et seq.; 80 C.J.S. 


Effect of diversion, see. 87A-7-504 (3). Shipping § 119. 
Obligation of warehouseman or carrier 
to deliver, sec. 87A-7-403. 
87A-7-304. Bills of lading in a set. (1) Except where customary in 
overseas transportation, a bill of lading must not be issued in a set of parts. 
The issuer is liable for damages caused by violation of this subsection. 
(2) Where a bill of lading is lawfully drawn in a set of parts, each 
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of which is numbered and expressed to be valid only if the goods have not 
been delivered against any other part, the whole of the parts constitute 
one bill. 

(3) Where a bill of lading is lawfully issued in a set of parts and 
different parts are negotiated to different persons, the title of the holder 
to whom the first due negotiation is made prevails as to both the document 
and the goods even though any later holder may have received the goods 
from the carrier in good faith and discharged the carrier’s obligation by 
surrender of his part. 

(4) Any person who negotiates or transfers a single part of a bill of 
lading drawn in a set is liable to holders of that part as if it were the 
whole set. 

(5) The bailee is obliged to deliver in accordance with Part 4 of this 
chapter against the first presented part of a bill of lading lawfully drawn 
in a set. Such delivery discharges the bailee’s obligation on the whole bill. 


History: En. Sec. 7-304, Ch. 264, L. 13 C.J.S. Carriers § 124 et seq.; 80 C.J.S. 


1963. Shipping § 113 et seq. 
9 Am. Jur. 697, Carriers, § 449. 
Collateral References 


Carriers€=49 et seq.; Shipping¢106 
(1) et seq. 

87A-7-305. Destination bills. (1) Instead of issuing a bill of lading 
to the consignor at the place of shipment a carrier may at the request 
of the consignor procure the bill to be issued at destination or at any other 
place designated in the request. 

(2) Upon request of anyone entitled as against the carrier to control 
the goods while in transit and on surrender of any outstanding bill of 
lading or other receipt covering such goods, the issuer may procure a 
substitute bill to be issued at any place designated in the request. 

History: En. Sec. 7-305, Ch. 264, L. 13 C.J.S. Carriers § 124 et seq.; 80 C.J.S. 
1963. Shipping § 113 et seq. 

Collateral References 

Carriers¢-49 et seq.; Shipping©-106 
(1) et seq. 

87A-7-306. Altered bills of lading. An unauthorized alteration or fill- 
ing in of a blank in a bill of lading leaves the bill enforceable according 
to its original tenor. 


History: En. Sec. 7-306, Ch. 264, L. 3 C.J.S. Alteration of Instruments § 6; 
1963. 13 C.J.S. Carriers § 124. 


Am. r, 69 i 2 ; 
Collateral References 9 Am. Jur. 698, Carriers, §§ 452, 453 


Alteration cf InstrumentsC16; Carriers 

C49 

87A-7-307. Lien of carrier. (1) A carrier has a lien on the goods 
covered by a bill of lading for charges subsequent to the date of its receipt 
of the goods for storage or transportation (including demurrage and 
terminal charges) and for expenses necessary for preservation of the goods 
incident to their transportation or reasonably incurred in their sale pur- 
suant to law. But against a purchaser for value of a negotiable bill of 
lading a carrier’s lien is limited to charges stated in the bill or the appli- 
cable tariffs, or if no charges are stated then to a reasonable charge. 
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(2) <A len for charges and expenses under subsection (1) on goods 
which the carrier was required by law to receive for transportation is 
effective against the consignor or any person entitled to the goods unless 
the carrier had notice that the consignor lacked authority to subject the 
goods to such charges and expenses. Any other lien under subsection (1) 
is effective against the consignor and any person who permitted the bailor 
to have control or possession of the goods unless the carrier had notice 
that the bailor lacked such authority. 

(3) A carrier loses his lien on any goods which he voluntarily delivers 
or which he unjustifiably refuses to deliver. 


History: En. Sec. 7-307, Ch. 264, L. Collateral References 
1963. Carriers€=197; Shipping@=154. 
Praetofoarences 13 C.J.S. Carriers § 324 et seq.; 80 C.J.S. 


Shippi 170. 
Lien of warehouseman, sec. 87A-7-209. upping § 


Statutory liens, secured transactions, 
sees, 87A-9-102 (2), 87A-9-310. 


87A-7-308. Enforcement of carrier’s lien. (1) A carrier’s lien may 
be enforced by public or private sale of the goods, in bloe or in parcels, 
at any time or place and on any terms which are commercially reasonable, 
after notifying all persons known to claim an interest in the goods. Such 
notification must include a statement of the amount due, the nature of the 
proposed sale and the time and place of any public sale. The fact that a 
better price could have been obtained by a sale at a different time or in 
a different method from that selected by the carrier is not of itself suffi- 
cient to establish that the sale was not made in a commercially reasonable 
manner. If the carrier either sells the goods in the usual manner in any 
recognized market therefor or if he sells at the price current in such 
market at the time of his sale or if he has otherwise sold in conformity 
with commercially reasonable practices among dealers in the type of goods 
sold he has sold in a commercially reasonable manner. A sale of more 
goods than apparently necessary to be offered to ensure satisfaction of 
the obligation is not commercially reasonable except in cases covered by 
the preceding sentence. 

(2) Before any sale pursuant to this section any person claiming a 
right in the goods may pay the amount necessary to satisfy the lien and 
the reasonable expenses incurred under this section. In that event the 
goods must not be sold, but must be retained by the carrier subject to 
the terms of the bill and this chapter. 

(3) The carrier may buy at any public sale pursuant to this section. 

(4) <A purchaser in good faith of goods sold to enforce a carrier’s 
lien takes the goods free of any rights of persons against whom the lien 
was valid, despite noncompliance by the carrier with the requirements 
of this section. 

(5) The carrier may satisfy his lien from the proceeds of any sale 
pursuant to this section but must hold the balance, if any, for delivery 
on demand to any person to whom he would have been bound to deliver 
the goods. 

(6) The rights provided by this section shall be in addition to all 
other rights allowed by law to a creditor against his debtor. 
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(7) <A earrier’s lien may be enforced in accordance with either sub- 
section (1) or the procedure set forth in subsection (2) of section 87A- 
7-210. 

(8) The carrier is liable for damages caused by failure to comply 
with the requirements for sale under this section and in ease of willful 
violation is liable for conversion. 


History: En. Sec. 7-308, Ch. 264, L. Collateral References 
1963. Carriers@-197; Shipping@-154. 
rinodmaverence 13 C.J.S. Carriers § 324 et seq.; 80 CJS. 
Shipping § 170. 


Enforcement of warehouseman’s lien, 

see. 87A-7-210. 

87A4-7-309. Duty of care—contractual limitation of carrier’s liability. 
(1) A earrier who issues a bill of lading whether negotiable or non- 
negotiable must exercise the degree of care in relation to the goods which 
a reasonably careful man would exercise under like circumstances. This 
subsection does not repeal or change any law or rule of law which imposes 
hability upon a common carrier for damages not caused by its negligence. 

(2) Damages may be limited by a provision that the carrier’s liability 
shall not exceed a value stated in the document if the ecarrier’s rates are 
dependent upon value and the consignor by the ecarrier’s tariff is afforded 
an opportunity to declare a higher value or a value as lawfully provided 
in the tariff, or where no tariff is filed he is otherwise advised of such 
opportunity ; but no such limitation is effective with respect to the carrier’s 
hability for conversion to its own use. 

(3) Reasonable provisions as to the time and manner of presenting 
claims and instituting actions based on the shipment may be included in 
a bill of lading or tariff. 


History: En. Sec. 7-309, Ch. 264, L. Collateral References 
1963. Carriers€>107 et seq., 147 et seq.; Ship- 
Z ping@120 et seq. 
en eae 13 CJ.S. Carriers §§71 et seq. 88 et 


Conditions as to notice of loss, see. 72- . Por 

411, seq.; 80 C.J.S. Shipping § 25 et seq. 
Relation of chapter to treaty, statute, 

tariff, classification or regulation, see. 

87A-7-103. 


Part 4 


Warehouse Receipts and Bills of Lading— 
General Obligations 


87A-7-401. Irregularities in issue of receipt or bill or conduct of issuer. 
The obligations imposed by this chapter on an issuer apply to a document 
of title regardless of the fact that 
(a) the document may not comply with the requirements of this chap- 
ter or of any other law or regulation regarding its issue, form or 
content; or 
(b) the issuer may have violated laws regulating the conduct of his 
business; or 
(c) the goods covered by the document were owned by the bailee at 
the time the document was issued; or 
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(d) 


87A-7-403 


the person issuing the document does not come within the definition 


of warehouseman if it purports to be a warehouse receipt. 


History: 
1963. 


Cross-References 


Duty of care, contractual limitation of 
liability, sees. 87A-7-204, 87A-7-309. 

Liability for nonreceipt or misdescrip- 
tion of goods, secs. 87A-7-203, 87A-7-301. 

Relation of chapter to treaty, statute, 
tariff, classification or regulation, see. 87A- 
7-103. 


En. Sec. 7-401, Ch. 264, L. 


87A-7-402. Duplicate receipt or bill—overissue. 


Collateral References 


Carriers©=51 et seq.; Shipping@106; 
Warehousemen©12 et seq. 

13 C.J.S. Carriers § 126 et seq.; 80 C.J.S. 
Shipping §111 et seq.; 93 C.J.S. Ware- 
housemen and Safe Depositaries § 20 et 
seq. 


56 Am, Jur. 337, Warehouses, § 34. 


Neither a duplicate 


nor any other document of title purporting to cover goods already repre- 
sented by an outstanding document of the same issuer confers any right in 
the goods, except as provided in the case of bills in a set, overissue of 
documents for fungible goods and substitutes for lost, stolen or destroyed 
documents. But the issuer is liable for damages caused by his overissue 
or failure to identify a duplicate document as such by conspicuous nota- 
tion on its face. 


History: En. Sec. 7-402, Ch. 264, L. Lost and missing documents, sec. 87A-7- 


1963. 


Cross-References 

Bills of lading in a set, see. 87A-7-304. 

Document of title to goods, when de- 
feated, see. 87A-7-503. 

Duplicates to be marked duplicate, sec. 
94-35-1138. 

Goods kept separate in warehouse, sec. 


601. 


Collateral References 

CarriersC51 et seq.; Shipping@-106; 
Warehousemen@12 et seq. 

13 C.J.S. Carriers § 129; 80 C.J.S. Ship- 
ping § 111 et seq.; 93 C.J.S. Warehousemen 
and Safe Depositaries § 23. 

9 Am. Jur. 664, Carriers, § 392. 


87A-7-207. 


87A-7-403. Obligation of warehouseman or carrier to deliver—excuse. 
(1) The bailee must deliver the goods to a person entitled under the 
document who complies with subsections (2) and (3), unless and to the 
extent that the bailee establishes any of the following: 


(a) delivery of the goods to a person whose receipt was rightful as 
against the claimant ; 
(b) damage to or delay, loss or destruction of the goods for which 


the bailee is not lable; 

(ce) previous sale or other disposition of the goods in lawful enforce- 
ment of a lien or on warehouseman’s lawful termination of storage; 

(d) the exercise by a seller of his right to stop delivery pursuant to 

the provisions of the Chapter on Sales (section 87A-2-705) ; 

(e) a diversion, reconsignment or other disposition pursuant to the 
provisions of this chapter (section 87A-7-303) or tariff regulat- 
ing such right; 

(f) release, satisfaction or any other fact affording a personal defense 

against the claimant; 

any other lawful excuse. 


(g) 


(2) <A person claiming goods covered by a document of title must 
satisfy the bailee’s lien where the bailee so requests or where the bailee is 
prohibited by law from delivering the goods until the charges are paid. 
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(3) Unless the person claiming is one against whom the document 
confers no right under section 87A-7-503 (1), he must surrender for can- 
cellation or notation of partial deliveries any outstanding negotiable docu- 
ment covering the goods, and the bailee must cancel the document or 
conspicuously note the partial delivery thereon or be liable to any person 
to whom the document is duly negotiated. 

(4) “Person entitled under the document” means holder in the case 
of a negotiable document, or the person to whom delivery is to be made 


by the terms of or pursuant to written instructions under a nonnegotiable 


document. 
History: En. Sec. 7-403, Ch. 264, L. transportation, due to strike, liability of 
1963. earrier. 28 ALR 503 and 45 ALR 919. 


Cross-References 


Document of title to goods, when de- 
feated, sec. 87A-7-503. 

Duty of care, contractual limitation of 
liability, sees. 87A-7-204, 87A-7-309. 

Relation of chapter to treaty, statute, 
tariff, classification or regulation, sec. 87A- 
7-103. 

Rights acquired by due negotiation, sec. 
87A-7-502. 


Collateral References 

Carriers€—49, 57, 77, 82, 83, 85, 93, 197; 
Shipping@106, 154; Warehousemen¢—16, 
3] 


13 C.J.S. Carriers §§ 124, 126, 128, 159, 
160, 172-174, 329; 80 C.J.S. Shipping §§ 113, 
170; 93 C.J.S. Warehousemen and Safe De- 
positaries §§ 27, 47-54, 64. 

9 Am. Jur. 757, Carriers, § 551 et seq.; 
56 Am. Jur. 405, Warehouses, § 183 et 
seq. 


Delivery, duty of earrier to deliver 
goods on siding or private track of con- 
signee. 1 ALR 1425. 

Delivery of goods to one whose au- 
thority to act for consignee has ceased. 
2 ALR 279. 

Delivery, duty to notify consignor when 
consignee, or person to be notified, refuses 
to accept goods. 4 ALR 1285. 

Lost or mislaid property, respective 
rights of carrier or one in similar rela- 
tion to owner and finder. 9 ALR 1388 and 
170 ALR 706. 

What constitutes delivery to carriers of 
goods in warehouse. 22 ALR 985 and 113 
ALR 1464. 

Delivery without collecting charge as 
stipulated or directed as affecting liabil- 
ity. 24 ALR 1163; 78 ALR 926 and 129 
ALR 213. 

Delay, or damages incident to delay, in 


Rights of purchaser of warehouse re- 
ceipt against warehouseman. 39 ALR 
1205, 

Delay in transportation or delivery as 
affecting carrier’s lability for loss of or 
damages to goods by act of God. 46 ALR 
302. 

Delivery by warehouseman of property 
to impostor. 54 ALR 1335, 

Warehouseman’s bond as covering ware- 
house receipts issued by warehouse to it- 
self or for its own property. 61 ALR 331. 

Diverting shipment, right of shipper or 
consignee. 61 ALR 1309. 

Interest on damages for warehouseman’s 
refusal to deliver property, or for injury 
to, or loss of property. 96 ALR 18 and 
36 ALR 2d 337. 

Provision in warehouseman’s receipt lim- 
iting liability as applicable where ware- 
houseman converts property. 99 ALR 266. 

Presumption and burden of proof as to 
carrier’s responsibility for goods received 
in good condition and delivered to con- 
signee in bad condition. 106 ALR 1156. 

Duty of warehouseman to take up and 
cancel negotiable receipt upon delivering 
goods as delegable or nondelegable. 139 
ALR 1488. 

Consignee’s refusal to accept delivery 
at place specified in the contract, or ear- 
rier’s inability to make delivery at that 
place, as terminating its liability as ear- 
rier. 149 ALR 1118. 

When earrier put upon notice that delay 
in transportation or delivery will cause 
special damages. 166 ALR 1034. 

Shipper’s ratification of ecarrier’s unau- 
thorized delivery or misdelivery. 15 ALR 
2d 807. 

Carrier’s liability for conversion by de- 
livery in violation of provision in bill of 
lading prohibiting or limiting consignee’s 
right to inspect goods shipped. 25 ALR 2d 
(ede 


87A-7-404. No liability for good faith delivery pursuant to receipt or 


bill. 


A bailee who in good faith including observance of reasonable com- 


mercial standards has received goods and delivered or otherwise disposed 
of them according to the terms of the document of title or pursuant to 
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this chapter is not liable therefor. This rule applies even though the 
person from whom he received the goods had no authority to procure 
the document or to dispose of the goods and even though the person to 
whom he delivered the goods had no authority to receive them. 


History: En. Sec. 7-404, Ch. 264, L. 13 CJS. Carriers §§ 126, 173, 174; 80 
- 1963. C.J.S. Shipping §113; 93 CJS. Ware- 
housemen and Safe Depositaries §§ 27, 49. 
Ng hoe OS 9 Am. Jur. 757, Carriers, § 551; 56 Am. 
Carriers@57, 93; Shipping@-106; Ware- Jur. 405, Warehouses, § 183 et seq. 
housemen@>16, 25 (5). 


Part 5 


Warehouse Receipts and Bills of Lading— 
Negotiation and Transfer 


87A-7-501. Form of negotiation and requirements of “due negotiation.” 
(1) A negotiable document of title running to the order of a named per- 
son is negotiated by his endorsement and delivery. After his endorsement 
in blank or to bearer any person can negotiate it by delivery alone. 


(2) (a) A negotiable document of title is also negotiated by delivery 
alone when by its original terms it runs to bearer; 

(b) when a document running to the order of a named person is de- 
livered to him the effect is the same as if the document had been 
negotiated. 


(3) Negotiation of a negotiable document of title after it has been 
endorsed to a specified person requires endorsement by the special endorsee 
as well as delivery. 

(4) A negotiable document of title is “duly negotiated” when it is 
negotiated in the manner stated in this section to a holder who purchases 
it in good faith without notice of any defense against or claim to it on 
the part of any person and for value, unless it is established that the 
negotiation is not in the regular course of business or financing or involves 
receiving the document in settlement or payment of a money obligation. 

(5) Endorsement of a nonnegotiable document neither makes it nego- 
tiable nor adds to the transferee’s rights. 

(6) The naming in a negotiable bill of a person to be notified of the 
arrival of the goods does not limit the negotiability of the bill nor constitute 
notice to a purchaser thereof of any interest of such person in the goods. 


History: En. Sec. 7-501, Ch. 264, L. 13 C.J.S. Carriers § 128; 80 C.J.S. Ship- 
1963. ping § 114; 93 C.J.S. Warehousemen and 
Safe Depositaries § 25 et seq. 
Cross-References 9 Am. Jur. 688, 697, Carriers, $§ 436- 
Document of title to goods, when de- 438, 448; 56 Am. Jur. 345, Warehouses, 
feated, sec. 87A-7-503. § 50 et seq. 


: 5 Fl tiat; 
ee gf Cabal eat ae aa Lack of endorsement or irregular en- 
: ; dorsement of warehouse receipt as affect- 
Collateral References ing pledge of goods. 18 ALR 588. 
Carriers¢=55; Shipping@—106 (5); Ware- 
housemen¢>15. 
87A-7-502. Rights acquired by due negotiation. (1) Subject to the 
following section and to the provisions of section 87A-7-205 on fungible 
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goods, a holder to whom a negotiable document of title has been duly 
negotiated acquires thereby: 


(a) title to the document; 

(b) title to the goods; 

(c) all rights aceruing under the law of agency or estoppel, includ- 
ing rights to goods delivered to the bailee after the document 
was issued; and 

the direct obligation of the issuer to hold or deliver the goods 
according to the terms of the document free of any defense or 
claim by him except those arising under the terms of the docu- 
ment or under this chapter. In the case of a delivery order the 
bailee’s obligation accrues only upon acceptance and the obli- 
gation acquired by the holder is that the issuer and any endorser 
will procure the acceptance of the bailee. 


(2) Subject to the following section, title and rights so acquired are 
not defeated by any stoppage of the goods represented by the document 
or by surrender of such goods by the bailee, and are not impaired even 
though the negotiation or any prior negotiation constituted a breach of 
duty or even though any person has been deprived of possession of the 
document by misrepresentation, fraud, accident, mistake, duress, loss, theft 
or conversion, or even though a previous sale or other transfer of the 
goods or document has been made to a third person. 

History: En. Sec. 7-502, Ch. 264, L. 9 Am. Jur. 687, Carriers, § 434 et seq.; 


(d) 


1963. 


Cross-References 


Document of title to goods, when de- 
feated, sec. 87A-7-503. 

Obligation of warehouseman or ¢arrier 
to deliver, sec. 87A-7-403. 

Relation of chapter to treaty, statute, 
tariff, classification or regulation, sec. 87A- 
7-103. 

Title under warehouse receipt, when de- 
feated, sec. 87A-7-205. 


Collateral References 


Carriers€=57, 58; Sales€=289; Shipping 
€-106 (5); Warehousemen@—15 et seq. 

13 C.J.S. Carriers § 128; 78 C.J.S. Sales 
§ 403; 80 C.J.S. Shipping § 114; 93 C.J.S. 
Warehousemen and Safe Depositaries § 25 
et seq. 


56 Am. Jur. 347, Warehouses, § 54 et seq. 


Right of purchaser of warehouse receipt 
against warehouseman. 38 ALR 1205. 

Time and place of passage of title to 
goods shipped under bill of lading, with 
draft attached, consigning them to ship- 
per’s order. 60 ALR 677 to 693. 

Uniform Warehouse Receipts Act as 
affecting liens on the property represented 
by the receipts. 61 ALR 949. 

Estoppel of owner of tangible personal 
property who knowingly or voluntarily 
permits another to have possession of 
warehouse receipts, endorsed in blank or 
otherwise showing ownership in possessor, 
to deny latter’s authority to sell, mort- 
gage, pledge, or otherwise deal with, the 
property. 151 ALR 696. 


87A-7-503. Document of title to goods defeated in certain cases. (1) 
A document of title confers no right in goods against a person who before 
issuance of the document had a legal interest or a perfected security 
interest in them and who neither 


(a) delivered or entrusted them or any document of title covering 
them to the bailor or his nominee with actual or apparent authority 
to ship, store or sell or with power to obtain delivery under this 
chapter (section 87A-7-403) or with power of disposition under 
this act (sections 87A-2-403 and 87A-9-307) or other statute or 
rule of law; nor 
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(b) acquiesced in the procurement by the bailor or his nominee of 
any document of title. 


(2) Title to goods based upon an unaccepted delivery order is sub- 
ject to the rights of anyone to whom a negotiable warehouse receipt or 
bill of lading covering the goods has been duly negotiated. Such a title 
may be defeated under the next section to the same extent as the rights 
of the issuer or a transferee from the issuer. 

(8) Title to goods based upon a bill of lading issued to a freight 
forwarder is subject to the rights of anyone to whom a bill issued by 
the freight forwarder is duly negotiated; but delivery by the carrier in 
accordance with Part 4 of this chapter pursuant to its own bill of lading 


discharges the carrier’s obligation to deliver. 


History: 
1963. 


En. Sec. 7-503, Ch. 264, L. 


Cross-References 


Bailee not liable for good faith de- 
livery pursuant to receipt or bill, sec. 
87A-7-404. 

Due negotiation, requirements, sec. 87A- 
7-501. 

Duplicate receipt or bill, sec. 87A-7-402. 

Form of negotiation, see. 87A-7-501. 

Good faith purchase of goods, sec. 87A- 
2-403. 

Obligation of warehouseman or ecarrier 
to deliver, sec. 87A-7-403. 


Rights acquired in absence of due ne- 
gotiation, see. 87A-7-504. 

Secured transactions, protection of buy- 
ers, sec. 87A-9-307. 


Title under warehouse receipt, when 
defeated, sec. 87A-7-205. 

Collateral References 

Carriers©=51, 57-59; Shipping¢—106; 


Warehousemen€14 et seq. 

13 C.J.S. Carriers §§ 126, 128; 80 CJS. 
Shipping §§ 113, 114; 93 C.J.S. Warehouse- 
men and Safe Depositaries § 24 et seq. 

9 Am. Jur. 692, Carriers, § 442; 56 Am. 
Jur, 347, Warehouses, § 54 et seq. 


Purchasers of instruments and docu- 
ments, protection, sec. 87A-9-309. 


87A-7-504. Rights acquired in the absence of due negotiation—effect 
of diversion—seller’s stoppage of delivery. (1) A transferee of a docu- 
ment, whether negotiable or nonnegotiable, to whom the document has 
been delivered but not duly negotiated, acquires the title and rights which 
his transferor had or had actual authority to convey. 

(2) In the case of a nonnegotiable document, until but not after the 
bailee receives notification of the transfer, the rights of the transferee may 
be defeated 

(a) by those creditors of the transferor who could treat the sale as 
void under section 87A-2-402; or 
by a buyer from the transferor in ordinary course of business 
if the bailee has delivered the goods to the buyer or received 
notification of his rights; or 
(c) as against the bailee by good faith dealings of the bailee with 

the transferor. 


(3) A diversion or other change of shipping instructions by the con- 
signor in a nonnegotiable bill of lading which causes the bailee not to 
deliver to the consignee defeats the consignee’s title to the goods if they 
have been delivered to a buyer in ordinary course of business and in any 
event defeats the consignee’s rights against the bailee. 

(4) Delivery pursuant to a nonnegotiable document may be stopped by 
a seller under section 87A-2-705, and subject to the requirement of due 
notification there provided. A bailee honoring the seller’s instructions is 
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entitled to be indemnified by the seller against any resulting loss or 


expense. 


History: 
1963. 


Cross-References 


Delivery of negotiable document with- 
out endorsement, see. 87A-7-506. 

Diversion by earrier, change of instruc- 
tions, sec. 87A-7-303. 

Good faith purchase of goods, sec. 87A- 
2-403. 

Obligation of warehouseman or carrier 
to deliver, sec, 87A-7-403. 

Seller’s stoppage of delivery of goods in 
transit or otherwise, sec. 87A-2-705. 


En. Sec. 7-504, Ch. 264, L. 


87A-7-505. Endorser not a guarantor for other parties. 


Collateral References 

CarriersG~51, 57-59; Shipping@106; 
Warehousemen@14 et seq. 

13 C.J.S. Carriers §§ 126, 128; 80 C.J.S. 
Shipping §§ 113, 114; 93 C.J.S. Warehouse- 
men and Safe Depositaries § 24 et seq. 

9 Am. Jur. 674, 692, 844, Carriers, §§ 415, 
442, 701, 702; 56 Am. Jur. 347, Warehouses, 
§ 54 et seq. 


Effectiveness, as pledge, of transfer of 
warehouse receipt. 53 ALR 2d 1406. 


The endorse- 


ment of a document of title issued by a bailee does not make the endorser 
liable for any default by the bailee or by previous endorsers. 


History: 
1963. 


En. Sec. 7-505, Ch. 264, L. 


Cross-Reference 


Rights aequired by due negotiation, sec. 
87A-7-502. 


Collateral References 

Carriers¢—58; Shipping¢—106; 
housemen¢15 et seq. 

13 C.J.S. Carriers § 128; 80 C.J.S. Ship- 
ping §113; 93 C.J.S. Warehousemen and 
Safe Depositaries § 26. 

9 Am. Jur. 674, Carriers, § 415. 


Ware- 


87A-7-506. Delivery without endorsement—right to compel endorse- 


ment. 


The transferee of a negotiable document of title has a specifically 


enforceable right to have his transferor supply any necessary endorsement 
but the transfer becomes a negotiation only as of the time the endorsement 


is supplied. 


History: 
1963. 


Cross-References 


Due negotiation of document of title, 
see. 87A-7-501 (4). 

Endorser not a guarantor for other par- 
ties, sec. 87A-7-505. 

Satisfaction of bailee’s lien, sec. 87A-7- 
403 (2). 

Collateral References 

Assignments¢—42; Carriers¢=56; Ship- 


pingS=106 (5); Warehousemen€—15 (1), 
16. 


En. Sec. 7-506, Ch. 264, L. 


6 C.J.S. Assignments § 53; 13 C.J.S. Car- 
riers § 128; 80 C.J.S. Shipping § 114; 93 
C.J.S. Warehousemen and Safe Deposi- 
taries §§ 16, 25, 27. 

9 Am. Jur. 688, Carriers, § 436; 56 Am. 
Jur. 345, Warehouses, § 51. 


Lack of endorsement or irregular en- 
dorsement of warehouse receipt as af- 
fecting pledge of goods. 18 ALR 588. 

Rights of purchaser of warehouse re- 
ceipt against warehouseman. 38 ALR 1205, 


87A-7-507. Warranties on negotiation or transfer of receipt or bill. 


Where a person negotiates or transfers a document of title for value 
otherwise than as a mere intermediary under the next following section, 
then unless otherwise agreed he warrants to his immediate purchaser 
only in addition to any warranty made in selling the goods 


(a) that the document is genuine; and 

(b) that he has no knowledge of any fact which would impair its 
validity or worth; and 

(ec) that his negotiation or transfer is rightful and fully effective 
with respect to the title to the document and the goods it repre- 
sents. 
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History: En. Sec. 7-507, Ch. 264, L. 
1963. 


Cross-References 


Warranties in contract for sale, sees. 
87A-2-312 to 87A-2-318. 

Warranties of collecting bank as to 
documents, sec. 87A-7-508. 


87A-7-508. Warranties of collecting bank as to documents. 


87A-7-601 


Collateral References 

Carriers€~58; Shipping@=106 (5); 
Warehousemen@15 (2), 16. 

13 C.J.S. Carriers § 128; 80 C.J.S. Ship- 
ping §114; 93 C.J.S. Warehousemen and 
Safe Depositaries §§ 26, 27. 

9 Am. Jur. 674, Carriers, § 415; 56 Am. 
Jur. 349, Warehouses, § 59. 


A collect- 


ing bank or other intermediary known to be entrusted with documents on 
behalf of another or with collection of a draft or other claim against 
delivery of documents warrants by such delivery of the documents only 
its own good faith and authority. This rule applies even though the 
intermediary has purchased or made advances against the claim or draft 
to be collected. 


History: En. Sec. 7-508, Ch. 264, L. 


Warranties on negotiation or transfer 
1963. 


of documents of title, sec. 87A-7-507. 


Cross-References 


Collection of documentary drafts, sees. 
87A-4-501 to 87A-4-504., 


Collateral References 


Banks and Banking@=161 (1). 
9 C.J.S. Banks and Banking § 241. 


Instructions from collecting bank’s 
transferor, effect, sec. 87A-4-203. 


87A-7-509. Receipt or bill—when adequate compliance with commercial 
contract. The question whether a document is adequate to fulfill the obli- 
gations of a contract for sale or the conditions of a credit is governed by 
the Chapters on Sales (Chapter 2) and on Letters of Credit (Chapter 5). 


History: En. Sec. 7-509, Ch. 264, L. 
1963. 


quate to fulfill obligations of, secs. 87A-5- 
101 to 87A-5-117. 

Contract for sale, document adequate to 
fulfill obligations of, secs. 87A-2-101 to 
87A-2-725. 


Cross-References 
Conditions of a credit, document ade- 


Part 6 


Warehouse Receipts and Bills of Lading— 
Miscellaneous Provisions 


87A-7-601. Lost and missing documents. (1) If a document has been 
lost, stolen or destroyed, a court may order delivery of the goods or issu- 
ance of a substitute document and the bailee may without lability to any 
person comply with such order. If the document was negotiable the claim- 
ant must post security approved by the court to indemnify any person 
who may suffer loss as a result of nonsurrender of the document. If the 
document was not negotiable, such security may be required at the dis- 
eretion of the court. The court may also in its discretion order payment 
of the bailee’s reasonable costs and counsel fees. 

(2) A bailee who without court order delivers goods to a person 
claiming under a missing negotiable document is liable to any person 
injured thereby, and if the delivery is not in good faith becomes liable 
for conversion. Delivery in good faith is not conversion if made in accord- 
ance with a filed classification or tariff or, where no classification or tariff 
is filed, if the claimant posts security with the bailee in an amount at 
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least double the value of the goods at the time of posting to indemnify 
any person injured by the delivery who files a notice of claim within 
one year after delivery. 


History: En. Sec. 7-601, Ch. 264, L. 


1963. 


Lost Instruments §2 et seq.; 93 C.J.S. 
Warehousemen and Safe Depositaries § 49. 
9 Am. Jur. 698, Carriers, §§ 450, 451; 56 


Collateral References Am, Jur. 411, Warehouses, § 198. 


CarriersC“77 et seq.; Lost Instruments 
€=1 et seq.; Warehousemen€—25 (1), (2). 
13 C.J.S. Carriers § 159 et seq.; 54 CJ.S. 


87A-7-602. Attachment of goods covered by a negotiable document. 
Except where the document was originally issued upon delivery of the 
ooods by a person who had no power to dispose of them, no lien attaches 
by virtue of any judicial process to goods in the possession of a bailee 
for which a negotiable document of title is outstanding unless the docu- 
ment be first surrendered to the bailee or its negotiation enjoined, and 
the bailee shall not be compelled to deliver the goods pursuant to process 
until the document is surrendered to him or impounded by the court. 
One who purchases the document for value without notice of the process 

or injunction takes free of the lien imposed by judicial process. 
En. Sec. 7-602, Ch. 264, L. 7 OJ.S. Attachment § 273 et seq.; 33 
C.J.S. Execution §§128, 129; 93 CJS. 


Warehousemen and Safe Depositaries 
§§ 47-53. 


Rights of purchaser of warehouse re- 
ceipt against warehouseman. 38 ALR 1205. 


History: 
1963. 
Cross-Reference 


Document of title to goods, when de- 


feated, sec. 87A-7-503. Attachment or garnishment of goods 


covered by negotiable warehouse receipt. 


Collateral References 40 ALR 969. 


Attachment@175, 180, 182; Execution 
€1138, 115; Warehousemen€24, 25. 


87A-7-603. Conflicting claims—interpleader. If more than one person 
claims title or possession of the goods, the bailee is excused from delivery 
until he has had a reasonable time to ascertain the validity of the adverse 
claims or to bring an action to compel all claimants to interplead and may 
compel such interpleader, either in defending an action for nondelivery 


of the goods, or by original action, whichever is appropriate. 


History: 
1963. 


En. Sec. 7-603, Ch. 264, L. 


Collateral References 

Interpleader€-11, 13; Warehousemen¢= 
ZEA (2)i 

48 C.J.S. Interpleader §§ 10, 17; 93 C.J.S. 


Warehousemen and Safe 
§§ 53, 74, 


30 Am. Jur. 219, Interpleader, § 9. 


Depositaries 


Warehousemen’s right to interplead rival 
claimants to goods stored or their pro- 
ceeds. 100 ALR 425. 


DECISIONS UNDER FORMER LAW 


Affirmative Relief on All Issues 


Elevator company seeking interpleader 
of various parties under former section 
88-117, and not under general interpleader 
statute, to determine ownership of quan- 
tity of grain held in storage, did not de- 
feat its right to maintain suit by way of 
payment of storage charges and cancella- 
tion of storage tickets erroneously issued 
to the grower by way of affirmative relief, 


as former section 88-117 contemplates that 
all issues between the parties should be 
settled. Rocky Mountain Elevator Co. v. 
Bammel, 106 M 407, 413, 81 P 2d 673. 


Allowance of Costs to Plaintiff 


Trial court in ordering that the elevator 
company in an action in interpleader under 
former section 88-117, not responsible for 
the litigation, should be awarded its costs 
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of suit and that each of the defendants 
should pay his own costs, properly exer- 
cised its discretion under section 93-8604. 
Rocky Mountain Elevator Co. v. Bammel, 
106 M 407, 415, 81 P 2d 673. 


Marshaling of Assets 


Where vendor of farm lands, in an ac- 
tion in interpleader by the elevator com- 
pany under former section 88-117, was 
awarded the amount claimed by him, he 


87A-7-603 


was in no position to urge on appeal that 
the district court erred in not ordering a 
marshaling of the purchaser’s assets be- 
cause purchaser was indebted to another 
defendant under a mortgage when such 
defendant was not complaining. After 
vendor received all he was entitled to, he 
was no longer interested in what disposi- 
tion the purchaser made of his share of 
the grain. Rocky Mountain Elevator Co. 
v. Bammel, 106 M 407, 415, 81 P 2d 673. 


Section 87A-8-101. 


CHAPTER 8 
INVESTMENT SECURITIES 


Part 1. Short Title and General Matters 
Short title. 


Issuer’s responsibility and defenses—notice of defect or defense. 


Effect of signature of authenticating trustee, registrar or transfer 


87A-8-102. Definitions and index of definitions. 
87A-8-103. Issuer’s lien. 
87A-8-104. Effect of overissue—“‘overissue.” 
87A-8-105. Securities negotiable—presumptions. 
87A-8-106. Applicability. 
87A-8-107. Securities deliverable—action for price. 
Part 2. Issue—Issuer 

87A-8-201. “Issuer.” 
87A-8-202. 
87A-8-203. Staleness as notice of defects or defenses. 
87A-8-204. Effect of issuer’s restrictions on transfer. 
87A-8-205. Effect of unauthorized signature on issue. 
87A-8-206. Completion or alteration of instrument, 
87A-8-207. Rights of issuer with respect to registered owners. 
87A-8-208. 

agent. 

Part 3. Purchase 

87A-8-301. 


Rights acquired by purchaser—“adverse claim’”—title acquired by 
bona fide purchaser. 


87A-8-302. “Bona fide purchaser.” 
87A-8-303. “Broker.” 
87A-8-304. 


Notice to purchaser of adverse claims. 


87A-8-305. Staleness as notice of adverse claims. 

87A-8-306. Warranties on presentment and transfer. 

87A-8-307. Effect of delivery without endorsement—right to compel endorse- 
ment. 

87A-8-308. Endorsement, how made—special endorsement—endorser not a 
guarantor—partial assignment. 

87A-8-309. Effect of endorsement without delivery. 

87A-8-310. Endorsement of security in bearer form. 

87A-8-311. Effect of unauthorized endorsement. 

87A-8-312. Effect of guaranteeing signature or endorsement. 

87A-8-313. When delivery to the purchaser occurs—purchaser’s broker as 
holder. 

87A-8-314. Duty to deliver, when completed. 

87A-8-315. Action against purchaser based upon wrongful transfer. 

87A-8-316. Purchaser’s right to requisites for registration of transfer on books. 

87A-8-317. Attachment or levy upon security. 

87A-8-318. No conversion by good faith delivery. 

87A-8-319. Statute of frauds. 

87A-8-320. Transfer or pledge within a central depository system. 

Part 4. Registration 
87A-8-401. Duty of issuer to register transfer. 
87A-8-402. Assurance that endorsements are effective. 
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87A-8-403. Limited duty of inquiry. 

87A-8-404. Liability and nonliability for registration. 

87A-8-405. Lost, destroyed and stolen securities. 

87A-8-406. Duty of authenticating trustee, transfer agent or registrar. 


Part 1 


Short Title and General Matters 


87A-8-101. Short title. This chapter shall be known and may be cited 
as Uniform Commercial Code—Investment Securities. 


History: En. Sec. 8-101, Ch. 264, L. 11 C.J.S. Bonds § 62 et seq.; 18 CJ.S. 
1963. Corporations § 388 et seq.; 19 C.J.S. Cor- 
porations § 1146 et seq.; 64 C.J.S. Munici- 

Collateral References pal Corporations § 1950; 81 C.J.S. States 


Bonds@=74 et seq.; CorporationsG-1ll1 § 186 et seq. 
et seq., 469 et seq.; Municipal Corporations 
€—938 et seq.; StatesC-162 et seq. 


87A-8-102. Definitions and index of definitions. (1) In this chapter 
unless the context otherwise requires 
(a) <A “security” is an instrument which 


(1) is issued in bearer or registered form; and 

(ji) is of a type commonly dealt in upon securities exchanges 
or markets or commonly recognized in any area in which it 
is issued or dealt in as a medium for investment; and 

(111) is either one of a class or series or by its terms is divisible 
into a class or series of instruments; and 

(iv) evidences a share, participation or other interest in prop- 
erty or in an enterprise or evidences an obligation of the 
issuer. 


(b) <A writing which is a security is governed by this chapter and 
not by Uniform Commercial Code—Commercial Paper even though 
it also meets the requirements of that chapter. This chapter does 
not apply to money. 

(c) A security is in “registered form” when it specifies a person en- 
titled to the security or to the rights it evidences and when its 
transfer may be registered upon books maintained for that purpose 
by or on behalf of an issuer or the security so states. 

(d) <A security is in “bearer form” when it runs to bearer according 
to its terms and not by reason of any endorsement. 

(2) A “subsequent purchaser” is a person who takes other than by 

original issue. 

(3) A “clearing corporation” is a corporation all of the capital 
stock of which is held by or for a national securities exchange or associa- 
tion registered under a statute of the United States such as the Securities 
Exchange Act of 19384. 

(4) <A “custodian bank” is any bank or trust company which is super- 
vised and examined by state or federal authority having supervision over 
banks and which is acting as custodian for a clearing corporation. 

(5) Other definitions applying to this chapter or to specified parts 
thereof and the sections in which they appear are: 
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87A-8-104 


“Adverse claim.” Section 87A-8-301. 
“Bona fide purchaser.” Section 87A-8-302. 


“Broker.” Section 87A-8-303. 


“Guarantee of the signature.” Section 87A-8-402. 
“Intermediary bank.” Section 87A-4-105. 


“Tssuer.” Section 87A-8-201. 


“Overissue.” Section 87A-8-104. 


(6) In addition Chapter 1 contains general definitions and principles 
of construction and interpretation applicable throughout this chapter. 


History: En. Sec. 8-102, Ch. 264, L. 
1963. 


Compiler’s Note 


The Securities Exchange Act of 1934 
referred to in this section is compiled in 
the United States Code as Tit. 15, sees. 
78a to 78hbh. 


87A-8-103. Issuer’s lien. 


Cross-Reference 

Commercial paper, law governing, sec. 
87A-3-103. 

Collateral References 


StatutesC-179. 
82 C.J.S. Statutes § 315. 


A lien upon a security in favor of an issuer 


thereof is valid against a purchaser only if the right of the issuer to such 
lien is noted conspicuously on the security. 


History: En. Sec. 8-103, Ch. 264, L. 
1963. 
Cross-Reference 


Effect of issuer’s restrictions on trans- 
fer, sec. 87A-8-204. 


87A-8-104. Effect of overissue—“overissue.” (1) 


Collateral References 


Corporations¢167. 
18 C.J.S. Corporations § 450. 


The provisions of 


this chapter which validate a security or compel its issue or reissue do not 
apply to the extent that validation, issue or reissue would result in over- 


issue; but 


(a) if an identical security which does not constitute an overissue is 
reasonably available for purchase, the person entitled to issue 
or validation may compel the issuer to purchase and deliver such 
a security to him against surrender of the security, if any, which 


he holds; or 
(b) 


if a security is not so available for purchase, the person entitled 


to issue or validation may recover from the issuer the price he 
or the last purchaser for value paid for it with interest from the 


date of his demand. 


(2) “Overissue” means the issue of securities in excess of the amount 
which the issuer has corporate power to issue. 


History: En. Sec. 8-104, Ch. 264, L. 
1963. 


Cross-References 

Alteration of instrument, sec. 87A-8-206. 

Completion of instrument, sec. 87A-8-206. 

Issuer’s responsibility and defenses, sec. 
87A-8-202. 

Registration of transfer of security, secs. 
87A-8-401 to 87A-8-406. 

Signature of authenticating trustee, reg- 
istrar or transfer agent, effect of, sec. 87A- 
8-208. 


Unauthorized endorsement, effect of, sec. 
87A-8-311. 

Unauthorized signature on issue, effect 
of, see. 87A-8-205. 


Collateral References 


Bonds€74 et seq.; Corporations€61 et 
seq., 102, 464 et seq.; Municipal Corpora- 
tions€—938 et seq.; StatesC—162 et seq. 

11 C.J.S. Bonds § 62 et seq.; 18 CJS. 
Corporations §§ 197 et seq., 209; 19 C.J.S. 
Corporations § 1147 et seq.; 64 C.J.S. Mu- 
nicipal Corporations § 1950 et seq.; 81 
C.J.S. States § 186 et seq. 


269 


87A-8-105 UNIFORM COMMERCIAL CODE 
87A-8-105. Securities negotiable—presumptions. 

erned by this chapter are negotiable instruments. 
(2) In any action on a security 


(1) Securities gov-. 


(a) unless specifically denied in the pleadings, each signature on the 
security or in a necessary endorsement is admitted; 

(b) when the effectiveness of a signature is put in issue the burden 
of establishing it is on the party claiming under the signature 
but the signature is presumed to be genuine or authorized; | 
(c) when signatures are admitted or established production of the 
instrument entitles a holder to recover on it unless the defendant 
establishes a defense or a defect going to the validity of the 
security ; and 

after it is shown that a defense or defect exists the plaintiff has 
the burden of establishing that he or some person under whom he 
claims is a person against whom the defense or defect is ineffective 
(section 87A-8-202). 


History: En. Sec. 8-105, Ch. 264, L. 
1963. 


(d) 


Collateral References 
Bonds@—74 et seq.; Corporations¢-149, 


Cross-References 


Burden of establishing signatures and 
defenses, sec. 87A-3-307. 

Commercial paper, law governing, sec. 
87A-3-103. 

Issuer’s responsibility and defenses, sec. 
87A-8-202., 

Rights acquired by purchaser, sec. 87A- 
8-301. 


463 et seq.; Municipal Corporations€938 
et seq.; States€-162 et seq. 

11 C.J.S. Bonds § 62 et seq.; 18 CJS. 
Corporations § 444; 19 C.J.S. Corporations 
§ 1147 et seq.; 64 C.J.S. Municipal Corpo- 
rations § 1950 et seq.; 81 C.J.S. States 
§ 186 et seq. 


87A-8-106. Applicability. The validity of a security and the rights 
and duties of the issuer with respect to registration of transfer are gov- 
erned by the law (including the conflict of laws rules) of the jurisdiction 


of organization of the issuer. 


History: En. Sec. 8-106, Ch. 264, L. 
1963. 


Cross-References 

Issuer’s responsibility and defenses, sec. 
87A-8-202. 

Parties’ power to choose applicable law, 
sec. 87A-1-105. 


87A-8-107. Securities deliverable—action for price. 


Registration of transfer of security, 
secs. 87A-8-401 to 87A-8-406. 

Territorial application of act, sec. 87A- 
1-105. 


Collateral References 


Corporations€—97 et seq., 129. 
18 C.J.S. Corporations §§ 196 et seq., 434. 


(1) Unless other- 


wise agreed and subject to any applicable law or regulation respecting 
short sales, a person obligated to deliver securities may deliver any se- 
curity of the specified issue in bearer form or registered in the name of 


the transferee or endorsed to him or in blank. 
(2) When the buyer fails to pay the price as it comes due under a 
contract of sale the seller may recover the price 


(a) of securities accepted by the buyer; and 


(b) 


of other securities if efforts at their resale would be unduly burden- 


some or if there is no readily available market for their resale. 


History: En. Sec. 8-107, Ch. 264, L. 
1963. 
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87A-8-202 


Part 2 


Issue—Issuer 


87A-8-201. “Issuer.” (1) 


With respect to obligations on or defenses 


to a security “issuer” includes a person who 


(a) places or authorizes the placing of his name on a security (other- 
wise than as authenticating trustee, registrar, transfer agent or the 
like) to evidence that it represents a share, participation or other 
interest in his property or in an enterprise or to evidence his 
duty to perform an obligation evidenced by the security; or 


(b) 


directly or indirectly creates fractional interests in his rights or 


property which fractional interests are evidenced by securities; or 
(c) becomes responsible for or in place of any other person described 


as an issuer in this section. 


(2) With respect to obligations on or defenses to a security a guarantor 
is an issuer to the extent of his guaranty whether or not his obligation is 


noted on the security. 


(3) With respect to registration of transfer (Part 4 of this chapter) 
‘Wssuer” means a person on whose behalf transfer books are maintained. 


History: En. Sec. 
1963. 


8-201, Ch. 264, L. 


Cross-References 

Issuer’s responsibility and defenses, sec. 
87A-8-202. 

Registration of transfer of security, secs. 
87A-8-401 to 87A-8-406. 

“Security” defined, sec. 87A-8-102 (1). 


Collateral References 
Bonds€74 et seq.; Corporations@-111 


et seq., 469 et seq.; Municipal Corporations 
C938 et seq.; StatesC-162 et seq. 

11 CJ.S. Bonds § 62 et seq.; 18 CJS. 
Corporations § 388 et seq.; 19 C.J.S. Cor- 
porations § 1146 et seq.; 64 C.J.S. Munici- 
pal Corporations § 1950 et seq.; 81 C.J.S. 
States § 186 et seq. 


Assumption of payment or guaranty of 
corporation’s indebtedness as consideration 
for transfer of its stock. 103 ALR 1417. 


DECISIONS UNDER FORMER LAW 


Qualifications of Officers 


Qualifications of both stockholders and 
officers are matter of record, and being 


for protection of corporation and public, 
record is conclusive. In re Sharp Bros., 2 
F Supp 227. 


87A-8-202. Issuer’s responsibility and defenses—notice of defect or de- 


fense. (1) 


Even against a purchaser for value and without notice, the 


terms of a security include those stated on the security and those made 
part of the security by reference to another instrument, indenture or 
document or to a constitution, statute, ordinance, rule, regulation, order 
or the like to the extent that the terms so referred to do not conflict with 
the stated terms. Such a reference does not of itself charge a purchaser 
for value with notice of a defect going to the validity of the security even 
though the security expressly states that a person accepting it admits 
such notice. 

(2) (a) <A security other than one issued by a government or govern- 
mental agency or unit even though issued with a defect going to 
its validity is valid in the hands of a purchaser for value and 
without notice of the particular defect unless the defect involves 
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a violation of constitutional provisions in which ease the security . 
is valid in the hands of a subsequent purchaser for value and 
without notice of the defect. 

(b) The rule of subparagraph (a) applies to an issuer which is a gov- 
ernment or governmental agency or unit only if either there has 
been substantial compliance with the legal requirements govern- 
ing the issue or the issuer has received a substantial consideration 
for the issue as a whole or for the particular security and a 
stated purpose of the issue is one for which the issuer has power 
to borrow money or issue the security. 


(3) Except as otherwise provided in the ease of certain unauthorized 
signatures on issue (section 87A-8-205), lack of genuineness of a security 
is a complete defense even against a purchaser for value and without 
notice. 

(4) All other defenses of the issuer including nondelivery and condi- 
tional delivery of the security are ineffective against a purchaser for 
value who has taken without notice of the particular defense. 

(5) Nothing in this section shall be construed to affect the right of 
a party to a “when, as and if issued” or a “when distributed” contract to 
cancel the contract in the event of a material change in the character of 
the security which is the subject of the contract or in the plan or arrange- 
ment pursuant to which such security is to be issued or distributed. 


History: En. Sec. 8-202, Ch. 264, L. 
1963. 


Unauthorized signature on issue, effect 
of, sec. 87A-8-205, 


Cross-References Collateral References 


Alteration of instrument, sec. 87A-8-206. 
Completion of instrument, see. 87A-8- 


206. 
Notice or notification, see. 87A-1-201. 
Overissue, effect of, sec. 87A-8-104. 


Staleness as notice of defects or de- 


Bonds@~100; Corporations©-111 et seq., 
469 et seq.; Municipal Corporations€—948; 
StatesC-163. 

11 C.J.S. Bonds § 81 et seq.; 18 C.J.8. 
Corporations § 388 et seq.; 19 C.J.S. Cor- 
porations §1146 et seq.; 64 C.J.S. Mu- 


fenses, sec. 87A-8-203. nicipal Corporations §§1970, 1971; 81 
“Subsequent purchaser” defined, sec. C.J.S. States § 190. 
87A-8-102 (2). 
87A-8-203. Staleness as notice of defects or defenses. (1) After an 


act or event which creates a right to immediate performance of the prin- 
cipal obligation evidenced by the security or which sets a date on or 
after which the security is to be presented or surrendered for redemption 
or exchange, a purchaser is charged with notice of any defect in its 
issue or defense of the issuer 


(a) if the act or event is one requiring the payment of money or the 
delivery of securities or both on presentation or surrender of 
the security and such funds or securities are available on the date 
set for payment or exchange and he takes the security more than 
one year after that date; and 

(b) if the act or event is not covered by paragraph (a) and he takes 
the security more than two years after the date set for surrender 
or presentation or the date on which such performance became 
due. 


(2) <A call which has been revoked is not within subsection (1). 
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History: En. Sec. 8-203, Ch. 264, L. 
1963. 


Cross-References 

Issuer’s responsibility and defenses, see. 
87A-8-202. 

Overissue, effect of, sec. 87A-8-104. 

Staleness as notice of adverse claim, 
see. 87A-8-305, 


87A-8-204. Effect of issuer’s restrictions on transfer. 


87A-8-206 


Collateral References 


Bonds¢€—96; Corporations€-108, 149, 466 
et seq.; Municipal Corporations€-940 et 
seq.; StatesC163. 

11 C.J.S. Bonds § 81 et seq.; 18 CJS. 
Corporations §§ 253 et seq., 444; 19 C.J.S. 
Corporations § 1227 et seq.; 64 C.J.S. Mu- 
nicipal Corporations § 1965; 81 C.J.S. 
States § 190. 


Unless noted con- 


spicuously on the security a restriction on transfer imposed by the issuer 
even though otherwise lawful is ineffective except against a person with 


actual knowledge of it. 


History: En. Sec. 8-204, Ch. 264, L. 
1963. 


Cross-References 


Issuer’s lien, sec. 87A-8-103. 
Registration of transfer of security, sees. 
87A-8-401 to 87A-8-406. 


Collateral References 


Bonds@~74 et seq.; Corporations¢-113, 
472, 473; Municipal Corporations©—938 et 
seq.; States€162 et seq. 

11 C.J.S. Bonds § 66 et seq.; 18 CJS. 
Corporations § 391; 19 C.J.S. Corporations 
§ 1148; 64 C.J.S. Municipal Corporations 
§§ 1950 et seq., 1968; 81 C.J.S. States § 186. 


Validity of restrictions on alienation or 
transfer of corporate stock. 65 ALR 1159 
and 61 ALR 2d 1318. 

Construction and application of provi- 
sion restricting sale or transfer of cor- 
porate stock. 2 ALR 2d 745. 

Validity of provision of voting trust 
against transfer of beneficiary’s interest. 
11 ALR 2d 1000. 

Construction and effect of restriction on 
transfer of stock unless such restriction 
is stated on the certificate. 29 ALR 2d 
1146. 


87A-8-205. Effect of unauthorized signature on issue. An unauthorized 


signature placed on a security prior to or in the course of issue is In- 
effective except that the signature is effective in favor of a purchaser for 
value and without notice of the lack of authority if the signing has been 


done by 
(a) 


an authenticating trustee, registrar, transfer agent or other person 


entrusted by the issuer with the signing of the security or of 
similar securities or their immediate preparation for signing; or 


(b) 


an employee of the issuer or of any of the foregoing entrusted 


with responsible handling of the security. 


History: En. Sec. 8-205, Ch. 264, L. 
1963. 


Cross-References 

Lack of genuineness of security, sec. 
87A-8-202 (3). 

Unauthorized endorsement, effect of, sec. 
87A-8-311. 


87A-8-206. Completion or alteration of instrument. 


Collateral References 


Bonds¢100;Corporations€—100 et seq., 
465 et seq.; Municipal Corporations€948 ; 
States€—163. 

11 C.J.S. Bonds § 81 et seq.; 18 CJS. 
Corporations § 253 et seq.; 19 C.J.S. Cor- 
porations § 1150 et seq.; 64 C.J.S. Munici- 
pal Corporations §§ 1970, 1971; 81 C.J.S. 
States § 190. 


(1) Where a se- 


curity contains the signatures necessary to its issue or transfer but is 


incomplete in any other respect 


(a) 
(b) 


and 


any person may complete it by filling in the blanks as authorized ; 


even though the blanks are incorrectly filled in, the security as 


completed is enforceable by a purchaser who took it for value and 
without notice of such incorrectness. 
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(2) A complete security which has been improperly altered even | 
though fraudulently remains enforceable but only according to its original 


terms. 


History: En. Sec. 8-206, Ch. 264, L. 
1963. 


Cross-References 


Endorsement of security, sec. 87A-8-308. 

Overissue of security, effect of, sec. 87A- 
8-104, 

Purchaser for value without notice, de- 
fenses ineffective against, sec. 87A-8-202 
(4). 
Rights acquired by purchaser, sec. 87A- 
8-301. 

Unauthorized endorsement, effect of, sec. 
87A-8-311. 


Unauthorized signature on issue, effect 
of, sec. 87A-8-205. 


Collateral References 


Alteration of Instruments@=1 et seq; 
Bonds@—86 et seq.; Corporations¢100, 
465 et seq.; Municipal Corporations€939 
et seq.; StatesC-163. 

3 C.J.S. Alteration of Instruments § 1 et 
seq.; 11 C.J.S. Bonds § 75 et seq.; 18 C.J.S. 
Corporations § 208; 19 C.J.S. Corporations 
§ 1138 et seq.; 64 C.J.S. Municipal Corpora- 
tions §§ 1970, 1971; 81 C.J.S. States § 190. 


87A-8-207. Rights of issuer with respect to registered owners. (1) 


Prior to due presentment for registration of transfer of a security in 
registered form the issuer or indenture trustee may treat the registered 
owner as the person exclusively entitled to vote, to receive notifications 


and otherwise to exercise all the rights and powers of an owner. 
(2) Nothing in this chapter shall be construed to affect the liability 
of the registered owner of a security for calls, assessments or the like. 


History: En. Sec. 8-207, Ch. 264, L. 
1963. 


Cross-Reference 
Registration of transfer of security, secs. 
87A-8-401 to 87A-8-406. 


Collateral References 


Corporations©128-136, 143, 466 et seq. 
18 C.J.S. Corporations §§ 434-441; 19 
C.J.S. Corporations § 1154 et seq. 


13 Am. Jur. 425, Corporations, §§ 352- 
361, 


Failure to enter transfer of stock on cor- 
porate books as affecting lability of trans- 
feror for calls or assessments. 45 ALR 
137 and 104 ALR 638. 

Right of corporation to refuse to regis- 
ter transfer of stock because of stock- 
holder’s indebtedness to it, where trans- 
fer is by operation of law. 65 ALR 220. 


DECISIONS UNDER FORMER LAW 


Rights of Assignee 

Where corporate officers wrongfully re- 
fuse to transfer stock on the books of the 
corporation at the request of an assignee 


thereof, its refusal constitutes a conversion 


of the stock and the assignee may sue for 
the recovery of its value. Gillies v. Robert 
EK. Lee Min. Co., 78 M 402, 410, 254 P 422. 


87A-8-208. Effect of signature of authenticating trustee, registrar or 


transfer agent. 


(1) A person placing his signature upon a security as 


authenticating trustee, registrar, transfer agent or the like warrants to a 
purchaser for value without notice of the particular defect that 


(a) the security is genuine and in proper form; and 


(b) 


his own participation in the issue of the security is within his 


capacity and within the scope of the authorization received by 


him from the issuer; and 


(c) he has reasonable grounds to believe that the security is in the 
form and within the amount the issuer is authorized to issue. 

(2) Unless otherwise agreed, a person by so placing his signature 

does not assume responsibility for the validity of the security in other 


respects. 
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History: En. Sec. 8-208, Ch. 264, L. 
1963. 


Collateral References 


CorporationsC108, 149, 466 et seq. 
18 C.J.S. Corporations §§ 253 et seq., 


Cross-Reference ’ 
444; 19 C.J.S. Corporations § 1162 et seq. 


Proper form of security, see. 87A-8-102. 


Part 3 
Purchase 


87A-8-301. Rights acquired by purchaser—“adverse claim’—title ac- 
quired by bona fide purchaser. (1) Upon delivery of a security the 
purchaser acquires the rights in the security which his transferor had or 
had actual authority to convey except that a purchaser who has himself 
been a party to any fraud or illegality affecting the security or who as a 
prior holder had notice of an adverse claim cannot improve his position 
by taking from a later bona fide purchaser. “Adverse claim” includes a 
claim that a transfer was or would be wrongful or that a particular adverse 


person is the owner of or has an interest in the security. 

(2) A bona fide purchaser in addition to acquiring the rights of a 
purchaser also acquires the security free of any adverse claim. 

(3) <A purchaser of a limited interest acquires rights only to the extent 


of the interest purchased. 


History: En. Sec. 8-301, Ch. 264, L. 
1963. 


Cross-References 


Issuance of security, sees. 87A-8-201 to 
87A-8-208. 

Issuer’s restrictions on transfer, effect 
of, sec. 87A-8-204. 

Registration of transfer of security, sees. 
87A-8-401 to 87A-8-406. 


Collateral References 

Bonds€—74 et seq.; Corporations¢108, 
149, 466 et seq.; Municipal Corporations 
€—938 et seq.; States@-162 et seq. 

11 C.J.S. Bonds § 62 et seq.; 18 CJS. 


Corporations §§ 253 et seq., 444; 19 C.J.S. 
Corporations § 1162 et seq.; 64 C.J.S. Mu- 
nicipal Corporations § 1960 et seq.; 81 
C.J.S. States § 186 et seq. 


Rights of seller and purchaser of stock 
to dividends declared thereon. 60 ALR 
703. 

Right of pledgee of corporate stock in 
respect of dividends declared thereon. 67 
ALR 485 and 103 ALR 849. 

Rights, powers, and duties in respect of 
sale or transfer of corporate stock in 
which one holds a legal life estate as 
affected by Uniform Stock Transfer Act. 
126 ALR 1302. 


DECISIONS UNDER FORMER LAW 


Foreclosure Sale 

Sale of all corporation’s stock in fore- 
closure without transfer of record or is- 
suance of new certificates did not vacate 
presidency of incumbent of such office, so 
as to make service of process on him in- 
valid as to corporation. In re Sharp Bros., 
2 F Supp 227. 


If Corporation Has Notice of Transfer, 
Must Pay Dividend to Transferee 


Stockholder of defendant pledged share 
87A-8-302. 


“Bona fide purchaser.” 


to plaintiff and agreed dividends should be 
paid the pledgee. Pledgee notified defend- 
ant of the pledge but the stock was never 
transferred on the books of the ecorpora- 
tion. In suit by pledgee to recover value 
of dividends declared, former section 15- 
603 did not constitute a defense, and since 
the corporation had actual notice of 
pledgee’s right to the dividends, although 
not an owner of record, the corporation 
was liable. Homestake Oil Co. v. Rigler, 
39 F 2d 40, 41. 


? 


A “bona fide purchaser” is a pur- 


chaser for value in good faith and without notice of any adverse claim who 
takes delivery of a security in bearer form or of one in registered form 
issued to him or endorsed to him or in blank. 
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History: En. Sec. 8-302, Ch. 264, L. 11 C.J.S. Bonds § 81; 18 C.J.S. Corpora- 
1963. tions §§ 253 et seq., 444; 19 C.J.S. Corpora- 
tions § 1162 et seq.; 64 C.J.S. Municipal 

Collateral References Corporations § 1962; 81 C.J.S. States § 190. 


Bonds€93; Corporations € 108, -149, 
466 et seq.; Municipal Corporations@—941; 
StatesC-163. 


87A-8-303. “Broker.” “Broker” means a person engaged for all or 
part of his time in the business of buying and selling securities, who in 
the transaction concerned acts for, or buys a security from or sells a 
security to a customer. Nothing in this chapter determines the capacity 
in which a person acts for purposes of any other statute or rule to which 
such person is subject. 
History: En. Sec. 8-303, Ch. 264, L. Collateral References 
1963. Brokers@=2. 
12 C.J.S. Brokers § 1. 
87A-8-304. Notice to purchaser of adverse claims. (1) A purchaser 
(including a broker for the seller or buyer but excluding an intermediary 
bank) of a security is charged with notice of adverse claims if 


(a) the security whether in bearer or registered form has been en- 
dorsed “for collection” or “for surrender’ or for some other 
purpose not involving transfer; or 

(b) the security is in bearer form and has on it an unambiguous state- 
ment that it is the property of a person other than the transferor. 
The mere writing of a name on a security is not such a statement. 


(2) The fact that the purchaser (including a broker for the seller or 
buyer) has notice that the security is held for a third person or is reg- 
istered in the name of or endorsed by a fiduciary does not create a duty 
of inquiry into the rightfulness of the transfer or constitute notice of 
adverse claims. If, however, the purchaser (excluding an intermediary 
bank) has knowledge that the proceeds are being used or that the trans- 
action is for the individual benefit of the fiduciary or otherwise in breach 
of duty, the purchaser is charged with notice of adverse claims. 

History: En. Sec. 8-304, Ch. 264, L. Collateral References 


1963. Bonds€=94, 95; Corporations€—108, 149, 
466 et seq.; Municipal Corporations¢=942 

Cross-References et seq.; States@>163. 
“Bona fide purchaser” defined, sec, 87A- 11 C.J.S. Bonds § 86; 18 O.J.S. Corpora- 
8-302. f tions §§ 253 et seq., 444; 19 C.J.S. Cor- 
Endorsement of security, sec. 87A-8-308. porations § 1162 et seq.; 64 C.J.S. Munici- 
Overissue of security, effect of, sec. 87A- pal Corporations § 1966 et seq.; 81 C.J.S. 


8-104. | , States § 190. 
Registration of transfer of security, secs. 


87A-8-401 to 87A-8-406. 
Staleness as notice of adverse claim, sec. 
87A-8-305. 


87A-8-305. Staleness as notice of adverse claims. An act or event which 
creates a right to immediate performance of the principal obligation 
evidenced by the security or which sets a date on or after which the 
security is to be presented or surrendered for redemption or exchange does 
not of itself constitute any notice of adverse claims except in the ease of 
a purchase 
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(a) after one year from any date set for such presentment or sur- 
render for redemption or exchange; or 
(b) after six months from any date set for payment of money against 
presentation or surrender of the security if funds are available 
for payment on that date. 
History: En. Sec. 8-305, Ch. 264, L. Collateral References 


1963. Bonds@94 et seq.; Corporations€108, 
nee References 149, 466 et seq.; Municipal Corporations 


mS C940 et seq.; StatesG-163. 
Issuer’s lien, see. 87A-8-103. : 11 C.J.S. Bonds § 86; 18 C.J.S. Corpora- 
Notice to purchaser of adverse claims, tions §§ 253 et seq., 444; 19 CJ.S. Cor- 


see. 87A-8-304 ati ici 

: ; porations § 1162 et seq.; 64 C.J.S. Munici- 

Staleness as notice of defects or de- pal Corporations § 1965 et seq.; 81 C.J.S. 
fenses, sec. 87A-8-203. States § 190. 


87A-8-306. Warranties on presentment and transfer. (1) A person 
who presents a security for registration of transfer or for payment or 
exchange warrants to the issuer that he is entitled to the registration, 
payment or exchange. But a purchaser for value without notice of adverse 
claims who receives a new, reissued or re-registered security on registration 
of transfer warrants only that he has no knowledge of any unauthorized 
signature (section 87A-8-311) in a necessary endorsement. 

(2) A person by transferring a security to a purchaser for value 
warrants only that 


(a) his transfer is effective and rightful; and 
(b) the security is genuine and has not been materially altered; and 
(c) he knows no fact which might impair the validity of the security. 


(8) Where a security is delivered by an intermediary known to be 
entrusted with delivery of the security on behalf of another or with col- 
lection of a draft or other claim against such delivery, the intermediary by 
such delivery warrants only his own good faith and authority even though 
he has purchased or made advances against the claim to be collected 
against the delivery. 

(4) <A pledgee or other holder for security who redelivers the security 
received, or after payment and on order of the debtor delivers that security 
to a third person makes only the warranties of an intermediary under 
subsection (3). 

(5) <A broker gives to his customer and to the issuer and a purchaser 
the warranties provided in this section and has the rights and privileges 
of a purchaser under this section. The warranties of and in favor of the 
broker acting as an agent are in addition to applicable warranties given 
by and in favor of his customer. 


History: En. Sec. 8-306, Ch. 264, L. Collateral References 
1963. Bonds¢€—91; BrokersG=19 et seq., 95; 
Corporations©—108, 149, 466 et seq.; Mu- 


Cross-References nicipal Corporations€—939 et seq.; States 


Issuer’s lien, sec. 87A-8-103. €>162 et seq. 

Lost, destroyed and stolen securities, 11 O.J.S. Bonds § 79; 12 C.J.S. Brokers 
sec. 87A-8-405. §§ 23 et seq., 145; 18 C.J.S. Corporations 

Unauthorized endorsement, effect of, §§ 253 et seq., 444; 19 C.J.S. Corporations 
sec. 87A-8-311. § 1162 et seq.; 64 CJ.S. Municipal Cor- 
eae by agreement, sec, 87A-1-102 porations § 1956 et seq.; 81 C.J.S. States 

: § 186. 


13 Am. Jur. 408, Corporations, § 331. 
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874-8-307. Effect of delivery without endorsement—right to compel 
endorsement. Where a security in registered form has been delivered to 
a purchaser without a necessary endorsement he may become a bona fide 
purchaser only as of the time the endorsement is supplied, but against the 
transferor the transfer is complete upon delivery and the purchaser has 
a specifically enforceable right to have any necessary endorsement supplied. 


History: En. Sec. 8-307, Ch. 264, L. 
1963. 


Cross-References 


“Bona fide purchaser” defined, see. 87A- 
8-302. 

Documents of title, delivery without 
endorsement, right to compel endorsement, 
sec. 87A-7-506. 

Endorsement of security, effect without 
delivery, sees. 87A-8-308, 87A-8-309. 


Issuer’s responsibility and defenses, sec. 
87A-8-202. 

Purchaser’s right to requisites for reg- 
istration of transfer of security, see. 87A- 
8-316. 


Collateral References 
Corporations©-108, 125, 149, 466 et seq. 
18 C.J.S. Corporations §§ 253 et seq., 

444; 19 C.J.S. Corporations § 1162 et seq. 
13 Am. Jur. 415, Corporations, § 341. 


DECISIONS UNDER FORMER LAW 


Assignment of Stock Certificate 


In suit to determine rights of respective 
administrators of estates of husband and 
wife, who had been killed in automobile 
accident, to unendorsed stock certificate in 
maiden name of wife, evidence of the 


in the joint safety-deposit box of both 
husband and wife together with a separate 
assignment of the stock certificate to the 
husband signed by the wife, did not show 
a delivery to the husband so as to pass 
title. Lyons v. Freshman, 124 M 485, 226 


finding of such unendorsed stock certificate P 2d 775, 23 ALR 2d 1165. 


87A-8-308. Endorsement, how made—special endorsement—endorser 
not a guarantor—partial assignment. (1) An endorsement of a security 
in registered form is made when an appropriate person signs on it or on 
a separate document an assignment or transfer of the security or a power 
to assign or transfer it or when the signature of such person is written 
without more upon the back of the security. 

(2) An endorsement may be in blank or special. An endorsement in 
blank includes an endorsement to bearer. A special endorsement specifies 
the person to whom the security is to be transferred, or who has power to 
transfer it. A holder may convert a blank endorsement into a special 
endorsement. 

(3) “An appropriate person” in subsection (1) means 

(a) the person specified by the security or by special endorsement to 
be entitled to the security; or 
where the person so specified is described as a fiduciary but is 
no longer serving in the described capacity,—either that person 
or his successor; or 
(c) where the security or endorsement so specifies more than one 
person as fiduciaries and one or more are no longer serving in 
the described capacity,—the remaining fiduciary or fiduciaries, 
whether or not a suecessor has been appointed or qualified; or 
where the person so specified is an individual and is without 
capacity to act by virtue of death, incompetence, infancy or other- 
wise,—his executor, administrator, guardian or like fiduciary; or 
(e) where the security or endorsement so specified more than one per- 

son as tenants by the entirety or with right of survivorship and 
by reason of death all cannot sign,—the survivor or survivors; or 
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(f) a person having power to sign under applicable law or controlling 
instrument; or 


(g) to the extent that any of the foregoing persons may act through 
an agent,—his authorized agent. 
(4) Unless otherwise agreed the endorser by his endorsement assumes 


no obligation that the security will be honored by the issuer. 

(5) An endorsement purporting to be only of part of a security rep- 
resenting units intended by the issuer to be separately transferable is 
effective to the extent of the endorsement. 

(6) Whether the person signing is appropriate is determined as of the 
date of signing and an endorsement by such a person does not become 
unauthorized for the purposes of this chapter by virtue of any subsequent 
change of circumstances. 

(7) Failure of a fiduciary to comply with a controlling instrument or 
with the law of the state having jurisdiction of the fiduciary relationship, 
including any law requiring the fiduciary to obtain court approval of the 
transfer, does not render his endorsement unauthorized for the purposes 


of this chapter. 


History: En. Sec. 8-308, Ch. 264, L. 
1963. 


Cross-References 


“Bona fide purchaser” defined, sec. 87A- 
8-302. 

Delivery without endorsement, effect of, 
see. 87A-8-307. 

Endorsement without delivery, effect of, 
sec. 87A-8-309. 

Guaranteeing signature or endorsement, 
effect of, sec. 87A-8-312. 

Registration of transfer 
sees. 87A-8-401 to 87A-8-406. 

Rights acquired by purchaser, sec. 87A- 
8-301. 


of security, 


Warranties on presentment and transfer, 
sec, 87A-8-306. 


Collateral References 


Bonds€81; Corporations©—-125 et seq., 
466 et seq.; Municipal Corporations€938 ; 
States@162, 

11 C.J.S. Bonds § 67; 18 C.J.S. Corpo- 
rations § 395 et seq.; 19 C.J.S. Corpora- 
tions $1159 et seq.; 64 C.J.S. Municipal 
Corporations § 1952; 81 C.J.S. States § 186. 


Conflict of laws as to title and transfer 
of corporate stock. 131 ALR 192. 


87A-8-309. Effect of endorsement without delivery. An endorsement 


of a security whether special or in blank does not constitute a transfer 
until delivery of the security on which it appears or if the endorsement 
is on a separate document until delivery of both the document and the 


security. 


History: En. Sec. 8-309, Ch. 264, L. 
1963. 


Cross-References 


Delivery without endorsement, effect of, 
sec. 87A-8-307. 

Purchaser for value without notice, de- 
fenses ineffective against, sec. 87A-8-202 
4). 
te delivery to purchaser occurs, see. 
87A-8-313. 


Collateral References 


Bonds@—81; Corporations€-114, 125, 466 
et seq.; Municipal Corporations¢938; 
StatesC-162. 

11 C.J.S. Bonds § 67; 18 C.J.S. Corpora- 
tions §§ 392, 395; 19 C.J.S. Corporations 
§ 1159 et seq.; 64 C.J.S. Municipal Cor- 
porations § 1952; 81 C.J.S. States § 186. 


Necessity of delivery of stock certificate 
to complete valid gift of stock. 23 ALR 
2d 1171. 


87A-8-310. Endorsement of security in bearer form. An endorsement 
of a security in bearer form may give notice of adverse claims (section 
87A-8-304) but does not otherwise affect any right to registration the 


holder may possess. 
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History: En. Sec. 8-310, Ch. 264, L. 
1963. 


Cross-References 


Endorsement, how made, sec. 87A-8-308. 
Notice to purchaser of adverse claims, 
sec. 87A-8-304, 


UNIFORM COMMERCIAL CODE 


Collateral References 

Corporations€-131, 149, 473 et seq. 

18 C.J.S. Corporations §§ 436, 444; 19 
C.J.S. Corporations § 1162 et seq. 


87A-8-311. Effect of unauthorized endorsement. Unless the owner has 
ratified an unauthorized endorsement or is otherwise precluded from 
asserting its ineffectiveness 


(a) he may assert its ineffectiveness against the issuer or any pur- 
chaser other than a purchaser for value and without notice of 
adverse claims who has in good faith received a new, reissued or 
reregistered security on registration of transfer; and 

(b) an issuer who registers the transfer of a security upon the un- 


authorized endorsement is subject to liability for improper regis- 


tration (section 87A-8-404). 


History: En. Sec. 8-311, Ch. 264, L. 
1963. 


Cross-References 


Guaranteeing signature or endorsement, 
effect of, see. 87A-8-312. 

Overissue of security, 
87A-8-104. 

Registration of transfer of security, secs. 
87A-8-401 to 87A-8-406. 

Warranties on presentment of security, 


effect of, sec. 


466 et seq.; Municipal Corporations€939; 
States€-162 et seq. 

11 C.J.S. Bonds § 70 et seq.; 18 C.J.S. 
Corporations § 439; 19 C.J.S. Corporations 
§ 1159 et seq.; 64 C.J.S. Municipal Cor- 
porations § 1956 et seq.; 81 C.J.S. States 
§ 186. 


Respective rights of owner of certificate 
of stock who entrusts it to a third person 
and a purchaser from the latter under a 


see. 87A-8-306 (1). nae transfer or endorsement. 54 ALR 
Jo. 
Collateral References 
Bonds€86 et seq.; Corporations€-134, 
87A-8-312. Effect of guaranteeing signature or endorsement. (1) Any 


person guaranteeing a signature of an endorser of a security warrants 
that at the time of signing 


(a) the signature was genuine; and 

(b) the signer was an appropriate person to endorse (section 87A- 
8-308) ; and 

(c) the signer had legal capacity to sign. 


But the guarantor does not otherwise warrant the rightfulness of the 
particular transfer. 

(2) Any person may guarantee an endorsement of a security and by 
so doing warrants not only the signature (subsection 1) but also the right- 
fulness of the particular transfer in all respects. But no issuer may require 
a guarantee of endorsement as a condition to registration of transfer. 

(3) The foregoing warranties are made to any person taking or dealing 
with the security in reliance on the guarantee and the guarantor is liable 
to such person for any loss resulting from breach of the warranties. 

History: En. Sec. 8-312, Ch. 264, L. Collateral References 


AIRE Guaranty¢=27 et seq. 
Cross-References 38 C.J.S. Guaranty § 44 et seq. 


Endorsement, how made, sec. 87A-8-308. 
Registration of transfer of security, secs. 
87A-8-401 to 87A-8-406. 
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87A-8-313. When delivery to the purchaser occurs—purchaser’s broker 
as holder. (1) Delivery to a purchaser occurs when 


(a) he or a person designated by him acquires possession of a security ; 
or 
(b) his broker acquires possession of a security specially endorsed 


to or issued in the name of the purchaser; or 
(c) his broker sends him confirmation of the purchase and also by 
book entry or otherwise identifies a specific security in the 
broker’s possession as belonging to the purchaser; or 
with respect to an identified security to be delivered while still 
in the possession of a third person when that person acknowledges 
that he holds for the purchaser; or 
(e) appropriate entries on the books of a clearing corporation are 
made under section 87A-8-320. 


(2) The purchaser is the owner of a security held for him by his 
broker, but is not the holder except as specified in subparagraphs (b), 
(c) and (e) of subsection (1). Where a security is part of a fungible bulk 
the purchaser is the owner of a proportionate property interest in the 
fungible bulk. 

(3) Notice of an adverse claim received by the broker or by the 
purchaser after the broker takes delivery as a holder for value is not 
effective either as to the broker or as to the purchaser. However, as be- 
tween the broker and the purchaser the purchaser may demand delivery 
of an equivalent security as to which no notice of an adverse claim has 


(d) 


been received. 


History: En. Sec. 8-313, Ch. 264, L. 
1963. 


Cross-References 


Overissue of security, effect of, see. 87A- 
8-104. 

Rights acquired by purchaser, sec. 87A- 
8-301. 

Sale of security, duty to deliver, when 
completed, sec. 87A-8-314. 

Unauthorized endorsement, effect of, sec. 
87A-8-311. 


Wrongful transfer, action against pur- 
chaser based upon, sec. 87A-8-315, 


Collateral References 


Brokers€16, 94 et seq.; Confusion of 
GoodsG>1 et seq.; Corporations€=93, 114, 
466 et seq.; SalesC197 et seq. 

12 C.J.S. Brokers §§ 21, 124 et seq.; 15 
C.J.S. Confusion of Goods §1 et seq.; 18 
C.J.S. Corporations §§ 262, 392; 19 C.J.S. 
Corporations § 1157 et seq.; 77 C.J.S. Sales 
§ 245 et seq. 


DECISIONS UNDER FORMER LAW 


Delivery of Shares 


In suit to determine rights of respective 
administrators of estates of husband and 
wife, who had been killed in automobile 
accident, to unendorsed stock certificate 
in maiden name of wife, evidence of the 
finding of such unendorsed stock certificate 
in the joint safety-deposit box of both 
husband and wife together with a separate 
assignment of the stock certificate to the 
husband signed by the wife, did not show 
a delivery to the husband so as to pass 
title. Lyons v. Freshman, 124 M 485, 226 
P 2d 775, 23 ALR 2d 1165. 


Stocks which had been purchased by the 
deceased with his own funds and had been 
issued jointly to him and his son and 
daughter with right of survivorship and 
to son and daughter as tenants in com- 
mon, deposited in safety deposit boxes 
rented in the names of the owners who 
had inspected the stock in the safety de- 
posit boxes and included dividends from 
stocks in individual income tax returns, 
were delivered by the donor to the donees 
and did not belong to deceased at the 
time of his death so as to be a part of 
his estate. Marans v, Newland, 141 M 32, 
374 P 2d 721, 735. 
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87A-8-314. Duty to deliver, when completed. (1) Unless otherwise 
agreed where a sale of a security is made on an exchange or otherwise 
through brokers 


(a) the selling customer fulfills his duty to deliver when he places 
such a security in the possession of the selling broker or of a 
person designated by the broker or if requested causes an acknowl- 
edgment to be made to the selling broker that it is held for him; 
and 

(b) the selling broker including a correspondent broker acting for a 
selling customer fulfills his duty to deliver by placing the security 
or a like security in the possession of the buying broker or a 
person designated by him or by effecting clearance of the sale in 
accordance with the rules of the exchange on which the trans- 
action took place. 


(2) Except as otherwise provided in this section and unless otherwise 
agreed, a transferor’s duty to deliver a security under a contract of pur- 
chase is not fulfilled until he places the security in form to be negotiated 
by the purchaser in the possession of the purchaser or of a person desig- 
nated by him or at the purchaser’s request causes an acknowledgment to 
be made to the purchaser that it is held for him. Unless made on an 
exchange a sale to a broker purchasing for his own account is within this 
subsection and not within subsection (1). 


History: En. Sec. 8-314, Ch. 264, L. Collateral References 


1963. Bonds€84; Corporations¢€=93, 114, 
118, 466 et seq.; Municipal Corporations©= 

rR ae anaes 938; States>162 et seq. 
Broker” defined, see, 87A-8-303. 11 C.J.S. Bonds § 69; 18 C.J.S. Corpora- 
Warranties on presentment and trans- tions §§ 262, 392; 19 C.J.S. Corporations 
fer, sec. 87A-8-306. § 1157 et seq.; 64 C.J.S. Municipal Cor- 


When delivery to purchaser occurs, see. porations § 1948; 81 O.J.S. States § 186. 
87A-8-313. 


87A-8-315. Action against purchaser based upon wrongful transfer. 
(1) <Any person against whom the transfer of a security is wrongful for 
any reason, including his incapacity, may against anyone except a bona 
fide purchaser reclaim possession of the security or obtain possession of 
any new security evidencing all or part of the same rights or have damages. 

(2) If the transfer is wrongful because of an unauthorized endorse- 
ment, the owner may also reclaim or obtain possession of the security or 
new security even from a bona fide purchaser if the ineffectiveness of the 
purported endorsement can be asserted against him under the provisions 
of this chapter on unauthorized endorsements (section 87A-8-311). 

(3) The right to obtain or reclaim possession of a security may be 
specifically enforced and its transfer enjoined and the security impounded 
pending the litigation. 

History: En. Sec. 8-315, Ch. 264, L. Unauthorized endorsement, effect of, sec. 


1963. 87A-8-311. 

Cross-References Collateral References 

Good faith delivery, no conversion by, Corporations€-134, 148, 466 et seq. 
sec. 87A-8-318. 18 C.J.S. Corporations § 489; 19 C.J.S. 


Corporations § 1159 et seq. 
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87A-8-316. Purchaser’s right to requisites for registration of transfer 
on books. Unless otherwise agreed the transferor must on due demand 
supply his purchaser with any proof of his authority to transfer or with 
any other requisite which may be necessary to obtain registration of the 
transfer of the security but if the transfer is not for value a transferor 
need not do so unless the purchaser furnishes the necessary expenses. 
Failure to comply with a demand made within a reasonable time gives 
the purchaser the right to reject or rescind the transfer. 

History: En. Sec. 8-316, Ch. 264, L. Collateral References 


1963. Corporations©—130 et seq., 466 et seq. 
18 C.J.S. Corporations § 435 et seq.; 19 


pee rence C.J.S. Corporations § 1159 et seq. 


Delivery without endorsement, effect of, 
right to compel endorsement, sec. 87A-8- 
307. 


87A-8-317. Attachment or levy upon security. (1) No attachment 
or levy upon a security or any share or other interest evidenced thereby 
which is outstanding shall be valid until the security is actually seized 
by the officer making the attachment or levy but a security which has 
been surrendered to the issuer may be attached or levied upon at the 
source. 

(2) <A ereditor whose debtor is the owner of a security shall be en- 
titled to such aid from courts of appropriate jurisdiction, by injunction or 
otherwise, in reaching such security or in satisfying the claim by means 
thereof as is allowed at law or in equity in regard to property which 
cannot readily be attached or levied upon by ordinary legal process. 

History: En. Sec. 8-317, Ch. 264, L. Collateral References 


1963. Attachment€165, 166; Creditors’ Suit 
68; ExecutionCG-131, 132. 

peueeeencrcuces 7 CJS. Attachment §§ 223, 224; 21 

Attachment of corporate stock, sees. 93-  ¢.J.S. Creditors’ Suits § 14; 33 O.J.S. Exe- 


4306 to 93-4309. cution §§ 98, 99. 
Execution on stock, how levied, sec. 93- 13 Am. Jur. 428, Corporations, § 357. 
5810. 


87A-8-318. No conversion by good faith delivery. An agent or bailee 
who in good faith (including observance of reasonable commercial stand- 
ards if he is in the business of buying, selling or otherwise dealing with 
securities) has received securities and sold, pledged or delivered them 
according to the instructions of his principal is not liable for conversion 
or for participation in breach of fiduciary duty although the principal has 
no right to dispose of them. 


History: En. Sec. 8-318, Ch. 264, L. Collateral References 
1963. Bailment@=21; Brokers€—100 et seq.; 
Principal and Agent@159 (2). 
Cross-Reference 3 CJ.S. Agency § 221; 8 CJS. Bail- 


Bailee not liable for good faith delivery ments § 40; 12 C.J.S. Brokers § 129 et seq. 
pursuant to warehouse receipt or bill of 


lading, sec. 87A-7-404. 
87A-8-319. Statute of frauds. A contract for the sale of securities is 
not enforceable by way of action or defense unless 
(a) there is some writing signed by the party against whom enforce- 
ment is sought or by his authorized agent or broker sufficient to 
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indicate that a contract has been made for sale of a stated quantity 
of described securities at a defined or stated price; or 
(b) delivery of the security has been accepted or payment has been 
made but the contract is enforceable under this provision only to 
the extent of such delivery or payment; or 
(c) within a reasonable time a writing in confirmation of the sale or 
purchase and sufficient against the sender under paragraph (a) 
has been received by the party against whom enforcement is 
sought and he has failed to send written objection to its contents 
within ten days after its receipt; or 
(d) the party against whom enforcement is sought admits in his plead- 
ing, testimony or otherwise in court that a contract was made 
for sale of a stated quantity of described securities at a defined 
or stated price. 
History: En. Sec. 8-319, Ch. 264, L. Collateral References 
1963. Frauds, Statute of€=82, 87, 
Grose Reference 37 C.J.S. Frauds, Statute of §§ 142, 143. 


Contract for sale of goods, statute of 
frauds, see. 87A-2-201. 


87A-8-320. Transfer or pledge within a central depository system. 
(1) If a security 


(a) is in the custody of a clearing corporation or of a custodian 
bank or a nominee of either subject to the instructions of the 
clearing corporation; and 

(b) is in bearer form or endorsed in blank by an appropriate person 
or registered in the name of the clearing corporation or custodian 
bank or a nominee of either; and 

(ec) is shown on the account of a transferor or pledgor on the books 
of the clearing corporation ; 


then, in addition to other methods, a transfer or pledge of the security 
or any interest therein may be effected by the making of appropriate 
entries on the books of the clearing corporation reducing the account 
of the transferor or pledgor and increasing the account of the transferee 
or pledgee by the amount of the obligation or the number of shares or 
rights transferred or pledged. 

(2) Under this section entries may be with respect to like securities 
or interests therein as a part of a fungible bulk and may refer merely to 
a quantity of a particular security without reference to the name of the 
registered owner, certificate or bond number or the like and, in appro- 
priate cases, may be on a net basis taking into account other transfers or 
pledges of the same security. 

(3) <A transfer or pledge under this section has the effect of a delivery 
of a security in bearer form or duly endorsed in blank (section 87A-8-301) 
representing the amount of the obligation or the number of shares or 
rights transferred or pledged. If a pledge or the creation of a security 
interest is intended, the making of entries has the effect of a taking of 
delivery by the pledgee or a secured party (sections 87A-9-804 and 87A- 
9-305). A transferee or pledgee under this section is a holder. 
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87 A-8-402 


(4) <A transfer or pledge under this section does not constitute a 
registration of transfer under Part 4 of this chapter. 

(5) That entries made on the books of the clearing corporation as 
provided in subsection (1) are not appropriate does not affect the validity 
or effect of the entries nor the liabilities or obligations of the clearing 
corporation to any person adversely affected thereby. 


History: En. Sec. 8-320, Ch. 264, L. 
1963. 


Part 4 
Registration 


87A-8-401. 


Duty of issuer to register transfer. (1) 


Where a security 


in registered form is presented to the issuer with a request to register 
transfer, the issuer is under a duty to register the transfer as requested if 


(a) 
(b) 


(section 87A-8-308) ; and 


the security is endorsed by the appropriate person or persons 


reasonable assurance is given that those endorsements are gen- 


uine and effective (section 87A-8-402); and 
(c) the issuer has no duty to inquire into adverse claims or has dis- 
charged any such duty (section 87A-8-403) ; and 


(d) 


complied with; and 


any applicable law relating to the collection of taxes has been 


(e) the transfer is in fact rightful or is to a bona fide purchaser. 


(2) 


Where an issuer is under a duty to register a transfer of a security 


the issuer is also liable to the person presenting it for registration or his 
principal for loss resulting from any unreasonable delay in registration 
or from failure or refusal to register the transfer. 


History: En. Sec. 8-401, Ch. 264, L. 


1963. 


Cross-References 

Authenticating trustee, transfer agent 
or registrar, duty of, sec. 87A-8-406. 

Endorsement, how made, see. 87A-8-308, 

“Tssuer” defined, sec. 87A-8-201 (3). 

Issuer’s restrictions on transfer, effect 
of, sec. 87A-8-204. 

Rights acquired by purchaser, sec. 87A-8- 
01. 


Unauthorized endorsement, effect of, sec. 
87A-8-311. 


Collateral References 

Bonds@18; Corporations€129, 130, 466 
et seq.; Municipal Corporations¢936; 
StatesC162. 

11 OJ.S. Bonds §17; 18 C.J.S. Corpo- 


87A-8-402. Assurance that endorsements are effective. (1) 


rations §§ 434, 435; 19 C.J.S. Corporations 
§ 1159 et seq.; 64 C.J.S. Municipal Cor- 
porations § 1949; 81 C.J.S. States § 186. 


Right or duty of corporation to refuse 
to transfer stock on books to one pre- 
senting properly endorsed certificates, be- 
cause of knowledge or suspicion of con- 
flicting rights of registered holder or of 
third person. 1389 ALR 273 and 75 ALR 
2d 746. 

Infants or ineompetents, rights, duties 
and liability of corporation in connection 
with transfer of stock of. 3 ALR 2d 881. 

Rights, duties and liability in connection 
with transfer of stock of decedent. 7 ALR 
2d 1240. 

Remedy for refusal of corporation or 
its agent to register or effectuate transfer 
of stock, 22 ALR 2d 12. 


The issuer 


may require the following assurance that each necessary endorsement 
(section 87A-8-308) is genuine and effective 


(a) 


in all cases, a guarantee of the signature (subsection (1) of sec- 


tion 87A-8-312) of the person endorsing; and 
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(b) where the endorsement is by an agent, appropriate assurance of 

authority to sign; 

(c) where the endorsement is by a fiduciary, appropriate evidence of 
appointment or incumbency ; 

(d) where there is more than one fiduciary, reasonable assurance that 

all who are required to sign have done so; 

(e) where the endorsement is by a person not covered by any of the 
foregoing, assurance appropriate to the case corresponding as 
nearly as may be to the foregoing. 


(2) A “guarantee of the signature” in subsection (1) means a guar- 
antee signed by or on behalf of a person reasonably believed by the is- 
suer to be responsible. The issuer may adopt standards with respect to 
responsibility provided such standards are not manifestly unreasonable. 

(8) “Appropriate evidence of appointment or incumbency” in sub- 
section (1) means 


(a) in the case of a fiduciary appointed or qualified by a court, a 
certificate issued by or under the direction or supervision of 
that court or an officer thereof and dated within sixty days 
before the date of presentation for transfer; or 

in any other case, a copy of a document showing the appointment 
or a certificate issued by or on behalf of a person reasonably be- 
lieved by the issuer to be responsible or, in the absence of such 
a document or certificate, other evidence reasonably deemed by 
the issuer to be appropriate. The issuer may adopt standards with 
respect to such evidence provided such standards are not mani- 
festly unreasonable. The issuer is not charged with notice of the 
contents of any document obtained pursuant to this paragraph 
(b) except to the extent that the contents relate directly to the 
appointment or incumbency. 


(b) 


(4) The issuer may elect to require reasonable assurance beyond that 
specified in this section but if it does so and for a purpose other than 
that specified in subsection 3(b) both requires and obtains a copy of a 
will, trust, indenture, articles of copartnership, bylaws or other con- 
trolling instrument it is charged with notice of all matters contained 
therein affecting the transfer. 


History: En. Sec. 8-402, Ch. 264, L. 
1963. 


Cross-References 


Duty of issuer to register transfer, sec. 
87A-8-401. 

Endorsement, how made, sec. 87A-8-308. 

Guaranteeing signature or endorsement, 
effect of, sec. 87A-8-312. 

Liability and nonliability for registra- 
tion, see. 87A-8-404. 

Limited duty of inquiry by issuer, see. 
87A-8-403. 


Obligation of good faith, sec. 87A-1-203. 
Unauthorized endorsement, effect of, sec. 
87A-8-311. 


Collateral References 


Corporations€-130, 466 et seq. 
18 C.J.S. Corporations § 435; 19 CJS. 
Corporations § 1159 et seq. 


Duty of corporation upon presentation 
for transfer of stock standing in one’s 
name as trustee or other fiduciary. 56 
ALR 1199. 


INVESTMENT SECURITIES 
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DECISIONS UNDER FORMER LAW 


Affidavit of Nonresident Stockholder 


An instruction that under former section 
15-605, corporate officers requested by the 
assignee of stock to transfer it on the 
books of the corporation could require no 
other affidavit as a condition to making 


failure to furnish others was not a defense 
to an action in conversion, was correct. 
The addition of the words that it was for 
the jury and not for the officers to decide 
what was or was not a compliance with 
the statute did not render it prejudicially 


erroneous. Gillies v. Robert E. Lee Min. 


transfer, where the assignor was a non- 
Co., 78 M 402, 411 et seq., 254 P 422. 


resident, than that the latter was living 
at the time he made assignment, and that 


87A-8-403. Limited duty of inquiry. (1) An issuer to whom a se- 
curity 1s presented for registration is under a duty to inquire into adverse 
claims if 


(a) a written notification of an adverse claim is received at a time 
and in a manner which affords the issuer a reasonable opportunity 
to act on it prior to the issuance of a new, reissued or reregistered 
security and the notification identifies the claimant, the regis- 
tered owner and the issue of which the security is a part and 
provides an address for communications directed to the claimant; 
or 

the issuer is charged with notice of an adverse claim from a con- 
trolling instrument which it has elected to require under sub- 
section (4) of section 87A-8-402. 


(2) The issuer may discharge any duty of inquiry by any reasonable 
means, including notifying an adverse claimant by registered or certified 
mail at the address furnished by him or if there be no such address at his 
residence or regular place of business that the security has been presented 
for registration of transfer by a named person, and that the transfer will 
be registered unless within thirty days from the date of mailing the noti- 
fication, either 


(b) 


(a) an appropriate restraining order, injunction or other process 
issues from a court of competent jurisdiction; or 
(b) an indemnity bond sufficient in the issuer’s Judgment to protect 


the issuer and any transfer agent, registrar or other agent of 
the issuer involved, from any loss which it or they may suffer 
by complying with the adverse claim is filed with the issuer. 


(3) Unless an issuer is charged with notice of an adverse claim from 
a controlling instrument which it has elected to require under subsection 
(4) of section 87A-8-402 or receives notification of an adverse claim under 
subsection (1) of this section, where a security presented for registration 
is endorsed by the appropriate person or persons the issuer is under no 
duty to inquire into adverse claims. In particular 


(a) an issuer registering a security in the name of a person who is 
a fiduciary or who is described as a fiduciary is not bound to 
inquire into the existence, extent, or correct description of the 
fiduciary relationship and thereafter the issuer may assume with- 
out inquiry that the newly registered owner continues to be the 
fiduciary until the issuer receives written notice that the fiduciary 
is no longer acting as such with respect to the particular security ; 
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(b) an issuer registering transfer on an endorsement by a fiduciary 
is not bound to inquire whether the transfer is made in compliance 
with a controlling instrument or with the law of the state having 
jurisdiction of the fiduciary relationship, including any law re- 
quiring the fiduciary to obtain court approval of the transfer; and 

(c) the issuer is not charged with notice of the contents of any court 
record or file or other recorded or unrecorded document even 
though the document is in its possession and even though the 
transfer is made on the endorsement of a fiduciary to the fiduciary 
himself or to his nominee. 


History: En. Sec. 8-403, Ch. 264, L. Lost, destroyed and stolen securities, 

1963. sec, 87A-8-405. 
Notice to purchaser of adverse claims, 

Cross-References sec. 87A-8-304. 

Assurance that endorsements are effec- Obligation of good faith, sec. 87A-1-203. 
tive, sec. 87A-8-402. 

Duty of issuer to register transfer, sec. Collateral References 
87A-8-401. CorporationsC130, 466 et seq. 

Liability and nonliability for registra- 18 C.J.S. Corporations § 435; 19 C.J.S. 
tion, sec. 87A-8-404, Corporations § 1159 et seq. 


87A-8-404. Liability and nonliability for registration. (1) Except as 
otherwise provided in any law relating to the collection of taxes, the issuer 
is not liable to the owner or any other person suffering loss as a result 
of the registration of a transfer of a security if 


(a) there were on or with the security the necessary endorsements 
(section 87A-8-308) ; and 

(b) the issuer had no duty to inquire into adverse claims or has 
discharged any such duty (section 87A-8-403). 


(2) Where an issuer has registered a transfer of a security to a per- 
son not entitled to it the issuer on demand must deliver a like security to 
the true owner unless 


(a) the registration was pursuant to subsection (1); or 

(b) the owner is precluded from asserting any claim for registering 
the transfer under subsection (1) of the following section; or 

(c) such delivery would result in overissue, in which case the issuer’s 
liability is governed by section 87A-8-104. 


History: En. Sec. 8-404, Ch. 264, L. Lost, destroyed and stolen instruments, 

1963. see. 87A-8-405. 
Overissue of security, effect of, sec. 87A- 

Cross-References 8-104, 

Assurance that endorsements are effec- 
tive, sec. 87A-8-402. Collateral References 

Endorsement, how made, sec. 87A-8-308. Corporations€-130, 466 et seq. 

Limited duty of inquiry by issuer, sec. 18 C.J.S. Corporations § 438 et seq.; 19 
87A-8-403. C.J.S. Corporations § 1159 et seq. 


87A-8-405. Lost, destroyed and stolen securities. (1) Where a se- 
curity has been lost, apparently destroyed or wrongfully taken and the 
owner fails to notify the issuer of that fact within a reasonable time after 
he has notice of it and the issuer registers a transfer of the security before 
receiving such a notification, the owner is precluded from asserting against 
the issuer any claim for registering the transfer under the preceding 
section or any claim to a new security under this section. 
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(2) Where the owner of a security claims that the security has been 
lost, destroyed or wrongfully taken, the issuer must issue a new security 
in place of the original security if the owner 


(a) so requests before the issuer has notice that the security has been 
acquired by a bona fide purchaser; and 

(b) files with the issuer a sufficient indemnity bond; and 

(c) satisfies any other reasonable requirements imposed by the issuer. 

(3) If, after the issue of the new security, a bona fide purchaser of 


the original security presents it for registration of transfer, the issuer 
must register the transfer unless registration would result in overissue, 
in which event the issuer’s liability is governed by section 87A-8-104. In 
addition to any rights on the indemnity bond, the issuer may recover the 
new security from the person to whom it was issued or any person taking 


under him except a bona fide purchaser. 


History: En. Sec. 
1963. 


8-405, Ch. 264, L. 


Cross-References 


Assurance that endorsements are effec- 
tive, sec. 87A-8-402. 

Guaranteeing signature or endorsement, 
effect of, sec. 87A-8-312. 

Liability and nonliability for registra- 
tion, sec. 87A-8-404. 

Limited duty of inquiry by issuer, sec. 
87A-8-403. 

Overissue of security, effect of, see. 87A- 
8-104, 

Unauthorized 
sec. 87A-8-311. 


endorsement, effect of, 


Collateral References 

Bonds@-102; Corporations€-109, 133 
147; Lost Instruments@=1. 

11 C.J.S. Bonds § 82; 18 C.J.S. Corpora- 
tions §§ 266, 438 et seq.; 54 CJ.S. Lost 
Instruments § 2. 

13 Am. Jur. 418, Corporations, § 346. 


I 


Rights of owner and bona fide purchaser 
of lost or stolen stock certificates. 52 ALR 
947, 

Constitutionality, construction and ap- 
plication of statute relating to lost, de- 
stroyed, or stolen certificate of corporate 
stock. 125 ALR 997. 

Degree or quantum of evidence neces- 
sary to establish a lost instrument and its 
contents. 148 ALR 400. 


87A-8-406. Duty of authenticating trustee, transfer agent or registrar. 


(1) 


Where a person acts as authenticating trustee, transfer agent, reg- 


istrar, or other agent for an issuer in the registration of transfers of its 
securities or in the issue of new securities or in the cancellation of sur- 


rendered securities 


he is under a duty to the issuer to exercise good faith and due 


(a 
; diligence in performing his functions; and 
(b) he has with regard to the particular functions he performs the 
same obligation to the holder or owner of the security and has 
the same rights and privileges as the issuer has in regard to those 
functions. 
(2) Notice to an authenticating trustee, transfer agent, registrar or 


other such agent is notice to the issuer with respect to the functions per- 


formed by the agent. 


History: En. Sec. 8-406, Ch. 264, L. 
1963. 


Cross-References 

Assurance that endorsements are effec- 
tive, sec. 87A-8-402. 

Duty of issuer to register transfer, sec. 
87A-8-401. 


Guaranteeing signature or endorsement, 
effect of, sec. 87A-8-312. 

Liability and nonliability for registra- 
tion, see. 87A-8-404. 

Limited duty of inquiry by issuer, sec. 
87A-8-403. 

Lost, destroyed or stolen securities, sec. 
87A-8-405. 
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Signature of authenticating trustee, reg- 
istrar or transfer agent, effect of, sec. 


AgentC61 et seq.; Trusts€=207 et seq. 
3 C.J.S. Agency § 155 et seq.; 18 CJS. 


87A-8-208. Corporations § 438 et seq.; 90 C.J.S. Trusts 
§ 310 et seq. 
Collateral References 
Corporations€—133 et seq.; Principal and 
CHAPTER 9 


SECURED TRANSACTIONS—SALES OF ACCOUNTS, CONTRACT RIGHTS 
AND CHATTEL PAPER 
Part 1. Short Title, Applicability and Definitions 


Section 87A-9-101. Short title. 


87A-9-102. Policy and scope of chapter. 

87A-9-103. Accounts, contract rights, general intangibles and equipment re- 
lating to another jurisdiction; and incoming goods already sub- 
ject to a security interest. 

87A-9-104. Transactions excluded from chapter. 

87A-9-105. Definitions and index of definitions. 

87A-9-106. Definitions—“account”—“contract right”—“general intangibles.” 

87A-9-107. Definitions—“purchase money security interest.” 

87A-9-108. When after-acquired collateral not security for antecedent debt. 

87A-9-109. Classification of goods—‘consumer goods”—“equipment”’—‘farm 
products”—“inventory.” 

87A-9-110. Sufficiency of description. 

87A-9-111. Applicability of bulk transfer laws. 

87A-9-112. Where collateral is not owned by debtor. 

87A-9-113. Security interests arising under Chapter on Sales. 


Part 2. Validity of Security Agreement and Rights 


of Parties Thereto 


87A-9-201. General validity of security agreement. 

87A-9-202. Title to collateral immaterial. 

87A-9-203. Enforceability of security interest—proceeds, formal requisites. 

87A-9-204. When security interest attaches—after-acquired property—future 
advances. 

87A-9-205. Use or disposition of collateral without accounting permissible. 

87A-9-206. Agreement not to assert defenses against assignee—modification of 
sales warranties where security agreement exists. 

87A-9-207. Rights and duties when collateral is in secured party’s possession. 

87A-9-208. Request for statement of account or list of collateral. 


Part 3. Rights of Third Parties—Perfected and Unperfected 


Security Interests—Rules of Priority 


87A-9-301. Persons who take priority over unperfected security interests— 
“lien creditor.” 

87A-9-302. When filing is required to perfect security interest—security in- 
terests to which filing provisions of this chapter do not apply. 

87A-9-303. When security interest is perfected—continuity of perfection. 

87A-9-304. Perfection of security interest in instruments, documents and goods 
covered by documents—perfection by permissive filing—tem- 
porary perfection without filing or transfer of possession. 

87A-9-305. When possession by secured party perfects security interest with- 
out filing. 

87A-9-306. “Proceeds”—secured party’s rights on disposition of collateral. 

87A-9-307. Protection of buyers of goods. 

87A-9-308. Purchase of chattel paper and nonnegotiable instruments. 

87A-9-309. Protection of purchasers of instruments and documents. 

87A-9-310. Priority of certain liens arising by operation of law. 

87A-9-311. Alienability of debtor’s rights—judicial process. 

87A-9-312. Priorities among conflicting security interests in the same col- 


lateral. 
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87A-9-313. 
87A-9-314. 
87A-9-315. 
87A-9-316. 
87A-9-317. 
87A-9-318. 


SECURED TRANSACTIONS 87A-9-102 


Priority of security interests in fixtures. 

Accessions. 

Priority when goods are commingled or processed. 

Priority subject to subordination. 

Secured party not obligated on contract of debtor. 

Defenses against assignee—modification of contract after notifi- 
cation of assignment—term prohibiting assignment ineffective— 
identification and proof of assignment. 


Part 4. Filing 
87A-9-401. Place of filing—erroneous filing—removal of collateral. 
87A-9-402. Formal requisites of financing statement—amendments. 


87A-9-403. 


87A-9-404. 
87A-9-405. 
87A-9-406. 
87A-9-407. 


87A-9-501. 
87A-9-502. 
87A-9-503. 
87A-9-504. 
87A-9-505. 


87A-9-506. 
87A-9-507. 


87A-9-101. 
as Uniform Commercial Code—Seecured Transactions. 


History: En. Sec. 9-101, Ch. 264, L. 


1963. 


Collateral References 
Assignments€=88; Bailment@22; Chat- 
tel Mortgages€=3 et seq., 203 et seq.; 


Factors€@47; Liens¢3 et 


What constitutes filing—duration of filing—effect of lapsed filing— 
duties of filing officer. 

Termination statement. 

Assignment of security interest—duties of filing officer—fees. 

Release of collateral—duties of filing officer—fees. 

Information from filing officer. 


Part 5. Default 


Default—procedure when security agreement covers both real and 
personal property. 

Collection rights of secured party. 

Secured party’s right to take possession after default. 

Secured party’s right to dispose of collateral after default—effect 
of disposition. 

Compulsory disposition of collateral—acceptance of the collateral 
as discharge of obligation. 

Debtor’s right to redeem collateral. 

Secured party’s liability for failure to comply with this part. 


Part 1 


Short Title, Applicability and Definitions 
Short title. 


This chapter shall be known and may be cited 


6 C.J.S. Assignments § 93; 8 C.J.S. Bail- 
ments §42; 14 C.J.S. Chattel Mortgages 
§§ 2, 311 et seq.; 35 CJS. Factors §§ 45- 
58; 53 C.J.S. Liens § 2; 72 C.J.S. Pledges 
§§ 5, 43 et seq.; 78 C.J.S. Sales §§ 554, 638 
et seq. 


seq., 13; 


Pledges€=3, 38; Sales@452, 475. 


87A-9-102. Policy and scope of chapter. 


(1) 


Except as otherwise pro- 


vided in section 87A-9-103 on multiple state transactions and in section 
87A-9-104 on excluded transactions, this chapter applies so far as concerns 
any personal property and fixtures within the jurisdiction of this state 


(a) to any transaction (regardless of its form) which is intended 
to create a security interest in personal property or fixtures in- 
cluding goods, documents, instruments, general intangibles, chattel 
paper, accounts or contract rights; and also 

(b) to any sale of accounts, contract rights or chattel paper. 

(2) This chapter applies to security interests created by contract 


including pledge, assignment, chattel mortgage, chattel trust, trust deed, 
factor’s lien, equipment trust, conditional sale, trust receipt, other lien 
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or title retention contract and lease or consignment intended as security. 
This chapter does not apply to statutory liens except as provided in section 


87A-9-310. 
(3) 


The application of this chapter to a security interest in a secured 


obligation is not affected by the fact that the obligation is itself secured 
by a transaction or interest to which this chapter does not apply. 


History: En. Sec. 9-102, 
1968. 


Ch. 264, L. 


Cross-References 

Exeluded transactions, sees. 87A-9-103, 
87A-9-104. 

Parties’ power to choose applicable law, 
sec. 87A-1-105. 

Sale or return of goods, see. 87A-2-326 
(3) (e). a 

Territorial application of act, sec. 87A-1- 
105. 


Collateral References 


53 Am. Jur. 961, Trust Receipts, §1 
et seq. 


Title and rights incident to trust re- 
ceipts generally. 168 ALR 366. 

Constitutionality, construction and ap- 
plication of statute respecting sale, assign- 
ment, or transfer of retail installment 
contracts. 10 ALR 2d 447. 

Bill of sale, absolute on its face, as a 
chattel mortgage. 33 ALR 2d 364. 

Lease of real estate for term of years as 
subject of chattel mortgage. 33 ALR 2d 
1a7 Ts 

Effectiveness, as pledge, of transfer of 
nonnegotiable instruments which represent 
obligation. 53 ALR 2d 1396. 


DECISIONS UNDER FORMER LAW 


Bill of Sale with Agreement to Repur- 
chase 


A bill of sale, absolute on its face, may 
be in fact a chattel mortgage; and so 
likewise a bill of sale, with an agreement 
to repurchase, may amount to a chattel 
mortgage or to a conditional sale, depend- 
ent upon the surrounding circumstances, 
including the intention of the parties. 
Rairden v. Hedrick, 46 M 510, 514, 129 P 
498, 


Materialman’s Lien 


Surrender of the right to a vendor’s lien 
under former section 45-1104 does not 
deprive the seller of the right to assert a 
materialman’s lien. Caird Engineering 
Works v. Seven-Up Gold Min. Co., 111 M 
471, 490, 111 P 2d 1267. 


Purpose 


The provisions governing the mortgag- 
ing of personal property are for the pro- 
tection of creditors and subsequent pur- 
chasers and encumbrancers in good faith 
for value. Rairden v. Hedrick, 46 M 510, 
514, 129 P 498. 


Resale by Vendor on Default 


Under an executory contract of sale of 
an automobile, possession being retained 
by the dealer, if the buyer does not make 
payment within the time fixed by the con- 
tract, the dealer may sell the machine in 
satisfaction of his lien in the manner pro- 
vided by the statute for the foreclosure 
of a pledge. Evankovich v. Howard Pierce, 
Inc., 91 M 344, 452, 8 P 2d 653. 


87A-9-103. Accounts, contract rights, general intangibles and equip- 


ment relating to another jurisdiction; and incoming goods already subject 
to a security interest. (1) If the office where the assignor of accounts 
or contract rights keeps his records concerning them is in this state, the 
validity and perfection of a security interest therein and the possibility 
and effect of proper filing is governed by this chapter; otherwise by the 
law (including the conflict of laws rules) of the jurisdiction where such 
office is located. 

(2) If the chief place of business of a debtor is in this state, this 
chapter governs the validity and perfection of a security interest and the 
possibility and effect of proper filing with regard to general intangibles or 
with regard to goods of a type which are normally used in more than one 
jurisdiction (such as automotive equipment, rolling stock, airplanes, road 
building equipment, commercial harvesting equipment, construction ma- 
chinery and the like) if such goods are classified as equipment or classified 
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as inventory by reason of their being leased by the debtor to others. Other- 
wise, the law (including the conflict of laws rules) of the jurisdiction 
where such chief place of business is located shall govern. If the chief 
place of business is located in a jurisdiction which does not provide for 
perfection of the security interest by filing or recording in that juris- 
diction, then the security interest may be perfected by filing in this state. 


(3) If personal property other than that governed by subsections (1) 
and (2) is already subject to a security interest when it is brought into 
this state, the validity of the security interest in this state is to be de- 
termined by the law (including the conflict of laws rules) of the juris- 
diction where the property was when the security interest attached. How- 
ever, if the parties to the transaction understood at the time that the 
security interest attached that the property would be kept in this state 
and it was brought into this state within 30 days after the security interest 
attached for purposes other than transportation through this state, then 
the validity of the security interest in this state is to be determined by the 
law of this state. If the security interest was already perfected under 
the law of the jurisdiction where the property was when the security 
interest attached and before being brought into this state, the security 
interest continues perfected in this state for four months and also there- 
after if within the four-month period it is perfected in this state. The 
security interest may also be perfected in this state after the expiration 
of the four-month period; in such ease perfection dates from the time of 
perfection in this state. If the security interest was not perfected under 
the law of the jurisdiction where the property was when the security 
interest attached and before being brought into this state, it may be per- 
fected in this state; in such case perfection dates from the time of perfection 
in this state. 

(4) Notwithstanding subsections (2) and (3), if personal property is 
covered by a certificate of title issued under a statute of this state or any 
other jurisdiction which requires indication on a certificate of title of any 
security interest in the property as a condition of perfection, then the 
perfection is governed by the law of the jurisdiction which issued the 
certificate. 


History: En. Sec. 9-103, Ch. 264, L. 
1963. 


Collateral References 


Refiling when goods are removed from 
district where contract is filed. 68 ALR 


Cross-References 

Filing, when required to perfect secu- 
rity interest, secs. 87A-9-302, 87A-9-401. 

Formal requisites of financing statement, 
sec. 87A-9-402. 

Parties’ power to choose applicable law, 
sec. 87A-1-105. 

Persons taking priority over unperfected 
security interest, sec. 87A-9-301. 

Policy and scope of chapter, sec. 87A-9- 
102. 

Priorities among conflicting security in- 
terests in the same collateral, sec. 87A-9- 
312. 

Territorial application of act, sec. 87A-1- 
105, 


554, 

Constitutionality, construction, and ap- 
plication of statute respecting sale, assign- 
ment or transfer of retail installment con- 
tracts. 10 ALR 2d 447. 

Sale of contractual rights; defect in 
written record as ground for avoiding sale. 
10 ALR 2d 728. 

Construction and application of statu- 
tory provision respecting registration of 
mortgages or other liens on personal prop- 
erty in case of residents of other states. 
10 ALR 2d 764. 

Conflict of laws as to chattel mortgages 
and conditional sales of chattels. 13 ALR 
2d 1312. 
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87A-9-104. Transactions excluded from chapter. This chapter does not 


apply | 

(a) to a security interest subject to any statute of the United States 
such as the Ship Mortgage Act, 1920, to the extent that such 
statute governs the rights of parties to and third parties affected 
by transactions in particular types of property; or 

(b) toa landlord’s lien; or 

(c) toa lien given by statute or other rule of law for services or ma- 
terials except as provided in section 87A-9-310 on priority of such 
liens; or 

(d) to a transfer of a claim for wages, salary or other compensation 
of an employee; or 

(e) to an equipment trust covering railway rolling stock; or 

(f) to a sale of accounts, contract rights or chattel paper as part of 
a sale of the business out of which they arose, or an assignment 
of accounts, contract rights or chattel paper which is for the 
purpose of collection only, or a transfer of a contract right to an 
assignee who is also to do the performance under the contract; or 

(g) to a transfer of an interest or claim in or under any policy of 
insurance; or 

(h) to aright represented by a judgment; or 

(1) to any right of setoff; or 

(j) except to the extent that provision is made for fixtures in section 
87A-9-318, to the creation or transfer of an interest in or lien on 
real estate, including a lease or rents thereunder; or 

(k) to a transfer in whole or in part of any of the following: any 
claim arising out of tort; any deposit, savings, passbook or like 
account maintained with a bank, savings and loan association, 
eredit union or like organization. 

History: En. Sec. 9-104, Ch. 264, L. Cross-References 
1963. Filing, when required to perfect security 


Compiler’s Note 


interest, secs. 87A-9-302, 87A-9-401. 
Policy and scope of chapter, sec. 87A-9- 


The Ship Mortgage Act, 1920, referred 09 


to in this section is compiled in the United Priority of certain liens arising by oper- 
States Code as Tit. 46, sec. 911 et seq. ation of he sec. 87A-9-310. . aa 


Priority of security interests in fixtures, 
sec. 87A-9-313. 


87A-9-105. Definitions and index of definitions. (1) In this chapter 
unless the context otherwise requires: 


(a) 
(b) 


“Account debtor” means the person who is obligated on an ac- 
count, chattel paper, contract right or general intangible; 


“Chattel paper” means a writing or writings which evidence both 
a monetary obligation and a security interest in or a lease of 
specific goods. When a transaction is evidenced both by such a 
security agreement or a lease and by an instrument or a series of 
instruments, the group of writings taken together constitutes 
chattel paper; | 
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(c) 


(d) 


(f) 


(g) 


(h) 


(2) 


SECURED TRANSACTIONS 87A-9-105 


“Collateral” means the property subject to a security interest, 
and includes accounts, contract rights and chattel paper which 
have been sold; 

“Debtor” means the person who owes payment or other perform- 
ance of the obligation secured, whether or not he owns or has 
rights in the collateral, and includes the seller of accounts, con- 
tract rights or chattel paper. Where the debtor and the owner 
of the collateral are not the same person, the term “debtor” 
means the owner of the collateral in any provision of the chapter 
dealing with the collateral, the obligor in any provision dealing 
with the obligation, and may include both where the context 
SO requires; 

“Document” means document of title as defined in the general 
definitions of Chapter 1 (section 87A-1-201) ; 

“Goods” includes all things which are movable at the time the 
security interest attaches or which are fixtures (section 87A- 
9-313), but does not include money, documents, instruments, 
accounts, chattel paper, general intangibles, contract rights and 
other things in action. “Goods” also include the unborn young 
of animals and growing crops; 

“Instrument” means a negotiable instrument (defined in section 
87A-3-104), or a security (defined in section 87A-8-102) or any 
other writing which evidences a right to the payment of money 
and is not itself a security agreement or lease and is of a type 
which is in ordinary course of business transferred by delivery 
with any necessary endorsement or assignment ; 

“Security agreement” means an agreement which creates or pro- 
vides for a security interest; 

“Secured party” means a lender, seller or other person in whose 
favor there is a security interest, including a person to whom 
accounts, contract rights or chattel paper have been sold. When 
the holders of obligations issued under an indenture of trust, 
equipment trust agreement or the like are represented by a trustee 
or other person, the representative is the secured party. 


Other definitions applying to this chapter and the sections in which 


they appear are: 


(3) 


“Account.” Section 87A-9-106. 

“Consumer goods.” Section 87A-9-109 (1). 

“Contract right.” Section 87A-9-106. 

“Kquipment.” Section 87A-9-109 (2). 

“Rarm products.” Section 87A-9-109 (3). 

“General intangibles.” Section 87A-9-106. 

“Inventory.” Section 87A-9-109 (4). 

“Tien creditor.” Section 87A-9-301 (3). 

“Proceeds.” Section 87A-9-306 (1). 

“Purchase money security interest.” Section 87A-9-107. 


The following definitions in other chapters apply to this chapter: 
“Check.” Section 87A-3-104. 
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“Contract for sale.” 
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Section 87A-2-106. 


“Holder in due course.” Section 87A-3-302. 


Section 87A-3-104. 
Section 87A-2-106. 


“Note” 
“Sale.” 


(4) 


In addition Chapter 1 contains general definitions and principles 


of construction and interpretation applicable throughout this chapter. 


History: En. Sec. 9-105, Ch. 264, L. 
1963. 


Cross-References 


Classification of goods, sec. 87A-9-109. 

Collateral owned by person not owing 
debt, sec. 87A-9-112. 

Goods, contract for sale, severing from 
realty, sees. 87A-2-105, 87A-2-107. 

Priority of security interests in fixtures, 
sec. 87A-9-313. 

Purchase of chattel paper and non- 
negotiable instruments, sec. 87A-9-308. 


Transactions excluded from chapter, sec. 
87A-9-104, 


Collateral References 


Chattel Mortgages€=1-80; Sales@—450- 
484; StatutesG-179. 

14 C.J.S. Chattel Mortgages §§ 1-103; 78 
C.J.S. Sales §§ 553-650; 82 C.J.S. Statutes 
§ 315. 

53 Am. Jur. 961, Trust Receipts, §1 et 
seq. 


87A-9-106. Definitions—‘‘account’—‘“contract right’—“general intangi- 


bles.” 


“Account” means any right to payment for goods sold or leased or 


for services rendered which is not evidenced by an instrument or chattel 
paper. “Contract right” means any right to payment under a contract 
not yet earned by performance and not evidenced by an instrument or 
chattel paper. “General intangibles” means any personal property (includ- 
ing things in action) other than goods, accounts, contract rights, chattel 


paper, documents and instruments. 


History: En. Sec. 9-106, Ch. 264, L. 
1963. 


Cross-References 

Assignment, defenses against assignee, 
sec. 87A-9-318. 

Excluded transactions, sees, 87A-9-103, 
87A-9-104. 

Filing, when required to perfect security 
interest, secs. 87A-9-302, 87A-9-401. 


Collateral References 


Statutes€-179. 
82 C.J.S. Statutes § 315. 


What constitutes “accounts receivable” 
under contract selling, assigning, pledging, 
or reserving such items. 41 ALR 2d 1395. 


87A-9-107. Definitions—‘‘purchase money security interest.” A security 
interest is a “purchase money security interest” to the extent that it is 


(a) 
(b) 


part of its price; or 


taken or retained by the seller of the collateral to secure all or 


taken by a person who by making advances or incurring an obli- 


gation gives value to enable the debtor to acquire rights in or 
the use of collateral if such value is in fact so used. 


History: En. Sec. 9-107, Ch. 264, L. 
1963. 


Cross-References 


Filing, when required to perfect security 
interest, secs. 87A-9-302, 87A-9-401. 

Persons who take priority over unper- 
fected security interests, sec. 87A-9-301. 

Priorities among conflicting security 


interests in the same collateral, sec. 87A- 
9-312. 

When after-acquired collateral not secu- 
rity for antecedent debt, sec. 87A-9-108. 


Collateral References 


Statutes@-179. 
82 C.J.S. Statutes § 315. 


87A-9-108. When after-acquired collateral not security for antecedent 


debt. 


Where a secured party makes an advance, incurs an obligation, 
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releases a perfected security interest, or otherwise gives new value which 
is to be secured in whole or in part by after-acquired property his security 
interest in the after-acquired collateral shall be deemed to be taken for 
new value and not as security for an antecedent debt if the debtor acquires 
his rights in such collateral either in the ordinary course of his business 
or under a contract of purchase made pursuant to the security agreement 
within a reasonable time after new value is given. 


History: En. Sec. 9-108, Ch. 264, L. 
1963. 


Collateral References 

BankruptcyC161 (2), 165 (3); Chattel 
Mortgages@18, 124; PledgesG=5, 19, 20; 
SalesC467. 

8A C.J.S. Bankruptey § 217 et seq.; 14 
C.J.S. Chattel Mortgages §§ 26, 118; 72 


Cross-References 


Priorities among conflicting security in- 
terests in the same collateral, see. 87A-9- 


312. ; ; C.J.S. Pledges §§ 9, 22, 28; 78 C.J.S. Sales 
Purchase money security interest, sec. § 569. 
87A-9-107, 
Security interest, when attaches, see. 
87A-9-204, 
87A-9-109. Classification of goods—“consumer goods’—‘“equipment’— 
“farm products’—‘inventory.” Goods are 
(1) “consumer goods” if they are used or bought for use primarily 


for personal, family or household purposes; 

(2) “equipment” if they are used or bought for use primarily in busi- 
ness (including farming or a profession) or by a debtor who is a nonprofit 
organization or a governmental subdivision or agency or if the goods are 
not included in the definitions of inventory, farm products or consumer 
goods; 

(3) “farm products” if they are crops or livestock or supplies used 
or produced in farming operations or if they are products of crops or live- 
stock in their unmanufactured states (such as ginned cotton, wool elip, 
maple syrup, milk and eggs), and if they are in the possession of a debtor 
engaged in raising, fattening, grazing or other farming operations. If 
goods are farm products they are neither equipment nor inventory; 

(4) “inventory” if they are held by a person who holds them for sale 
or lease or to be furnished under contracts of service or if he has so 
furnished them, or if they are raw materials, work in process or materials 
used or consumed in a business. Inventory of a person is not to be classified 
as his equipment. 


History: En. Sec. 9-109, Ch. 264, L. 
1963. 


Cross-References 

Default under security agreement, secs. 
87A-9-501 to 87A-9-507. 

Financing statement, place of filing, sec. 
87A-9-401. 

Policy and scope of chapter, see. 87A-9- 
102. 

Priorities among conflicting security in- 


terests in the same collateral, sec. 87A-9- 
312. 

Protection of buyers of goods, sec. 87A- 
9-307. 


Collateral References 


Chattel Mortgages€11 et seq., 116 et 
seq.; Pledges© 20; Sales€467. 

14 C.J.S. Chattel Mortgages §§ 21 et 
seq., 116 et seq.; 72 C.J.S. Pledges § 22; 78 
C.J.S. Sales § 569. 


87A-9-110. Sufficiency of description. For the purposes of this chapter 
any description of personal property or real estate is sufficient whether 
or not it is specific if it reasonably identifies what is described. 
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History: En. Sec. 9-110, Ch. 264, L. 
1963. 


Cross-References 

Enforceability of security interest, sec. 
87A-9-203. 

Formal requisites of financing statement, 
sec. 87A-9-402. 


Collateral References 

Chattel Mortgages¢47; 
Sales@461. 

14 C.J.S. Chattel Mortgages § 57 et seq.; 


Pledges@13 ; 


87A-9-111. Applicability of bulk transfer laws. 
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72 CJS. Pledges §12; 78 C.J.S. Sales 
§ 562. 


Sale of contractual rights; defect in 
written record as ground for avoiding sale. 
10 ALR 2d 728. 

Effect of supplying description of prop- 
erty conveyed after manual delivery of 
mortgage. 11 ALR 2d 1372. 

Sufficiency of description of property, 
as against third person, in chattel mort- 
gage on farm equipment, machinery, im- 
plements, and the like. 32 ALR 2d 929, 


The creation of a 


security interest is not a bulk transfer under Chapter 6. 


History: En. Sec. 9-111, Ch. 264, L. 
1963. 
Cross-Reference 


Bulk transfers, excepted transfers, sec. 
87A-6-103 (1). 


87A-9-112. Where collateral is not owned by debtor. 


Collateral References 


Fraudulent Conveyances€47. 
37 C.J.S. Fraudulent Conveyances § 481. 


Unless otherwise 


agreed, when a secured party knows that collateral is owned by a person 
who is not the debtor, the owner of the collateral is entitled to receive 
from the secured party any surplus under section 87A-9-502 (2) or under 
section 87A-9-504 (1), and is not liable for the debt or for any deficiency 
after resale, and he has the same right as the debtor 


(a) to receive statements under section 87A-9-208; 

(b) to receive notice of and to object to a secured party’s proposal 
to retain the collateral in satisfaction of the indebtedness under 
section 87A-9-505 ; 

(c) to redeem the collateral under section 87A-9-506 ; 

(d) to obtain injunctive or other relief under section 87A-9-507 (1) ; 
and 

(e) to recover losses caused to him under section 87A-9-208 (2). 


History: En. Sec. 9-112, Ch. 264, L. 
1963. 


Cross-References 
“Debtor” defined, sec. 87A-9-105 (1) (d). 


Default under security agreement, secs. 
87A-9-501 to 87A-9-507. 

Request for statement of account or 
list of collateral, see. 87A-9-208. 


DECISIONS UNDER FORMER LAW 


Pledgor Becomes Surety 


The owner of property who pledges it as 
security for the obligation of another 
person becomes a surety, and as such is 
discharged from liability where the cred- 


87A-9-113. Security interests arising under Chapter on Sales. 


itor, without the pledgor’s consent, alters 
the terms of the original obligation or in 
anywise impairs or suspends any remedies 
he may have against the principal. Vinson 
v. Pelletier, 78 M 254, 255 P 1067. 


A security 


interest arising solely under the Chapter on Sales (Chapter 2) is subject 
to the provisions of this chapter except that to the extent that and so long 
as the debtor does not have or does not lawfully obtain possession of the 
goods 
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(a) 


(b) 
(c) 


enforceable; and 


87A-9-201 


no security agreement is necessary to make the security interest 


no filing is required to perfect the security interest; and 
the rights of the secured party on default by the debtor are 


governed by the Chapter on Sales (Chapter 2). 


History: En. Sec. 9-113, Ch. 264, L. 
1963. 


Cross-References 


Buyer’s security interest 
goods, sec. 87A-2-711 (3). 

Contract for sale of goods, passing of 
title, sees. 87A-2-401, 87A-2-501. 

Default under security agreement, secs. 
87A-9-501 to 87A-9-507. 

Enforceability of security interest, sec. 
87A-9-203. 

Filing, when required to perfect security 
interest, secs. 87A-9-302, 87A-9-401. 

Financing agency paying or purchasing 
draft, rights of, sec. 87A-2-506. 

Perfection of security interest in instru- 
ments, documents and goods covered by 
documents, sec. 87A-9-304. 

“Person in the position of a seller” of 
goods, sec. 87A-2-707. 


in rejected 


Policy and scope of chapter, sec. 87A-9- 
102. 

Rejection of goods by buyer, seller’s re- 
sale, sec, 87A-2-706. 

Secured party taking possession of col- 
lateral, perfection of security interest 
without filing, sec. 87A-9-305, 

Security interest of collecting bank in 
items, accompanying documents and pro- 
ceeds, sec. 87A-4-208. 

Seller’s shipment of goods under reser- 
vation, see, 87A-2-505. 

Seller’s stoppage of delivery in transit 
or otherwise, see. 87A-2-705. 

When security interest attaches, 
87A-9-204. 


sec. 


Collateral References 


Sales€300 et seq., 391%. 
78 C.J.S. Sales §§ 390 et seq., 488. 


Part 2 


Validity of Security Agreement and Rights 
of Parties Thereto 


87A-9-201. General validity of security agreement. Except as other- 
wise provided by this act a security agreement is effective according to 
its terms between the parties, against purchasers of the collateral and 
against creditors. Nothing in this chapter validates any charge or practice 
illegal under any statute or regulation thereunder governing usury, small 
loans, retail installment sales, or the like, or extends the application of 
any such statute or regulation to any transaction not otherwise subject 


thereto. 


History: En. Sec. 9-201, Ch. 264, L. 
1963. 


Cross-References 


Persons who take priority over unper- 
fected security interests, sec. 87A-9-301. 

Priorities among conflicting security 
interests in the same collateral, see. 87A- 
9-312. 

Protection of buyers of goods, sec. 87A- 
9-307. 

Variation by agreement, see. 87A-1-102 


(3). 


Collateral References 


Chattel Mortgages€100 et seq., 179 et 
seq., 216 et seq.; PledgesC18, 40 et seq.; 
Sales€467 et seq. 

14 C.J.S. Chattel Mortgages §§ 104 et 
seq., 136, 189, 258 et seq.; 72 CJS. 
Pledges §§ 21, 34; 78 C.WJ.S. Sales § 569 
et seq. 

41 Am. Jur. 592, Pledge and Collateral 
Securities, §13 et seq.; 53 Am. Jur. 962, 
Trust Receipts, § 3 et seq. 


DECISIONS UNDER FORMER LAW 


Conditional Sale of Mortgaged Person- 
alty 

A conditional sale contract of mortgaged 
personal property made after the due filing 


of the mortgage—though valid as between 
the parties to it—is void as against the 
mortgagee, and the writing evidencing the 
sale is inadmissible in evidence in an 
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action for conversion against the seller 
who retook the property on breach by the 
buyer. Doering v. Selby, 75 M 416, 420, 
244 P 485. 


Pledge Agreement 


An agreement of pledge need not be in 
writing; it may be express or implied; but 
it must be clear that it was the intention 
of each of the parties that the property be 
held as a security. Brunswick-Balke-Col- 
lender Co. v. Higgins, 54 M 11, 15, 165 P 
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1109, distinguished in 80 M 468, 478, 260 
P 1055. 


Validity of Trust Receipt Transactions 


One of the purposes of the Uniform 
Trust Receipts Act (former sections 65-201 
to 65-219) is to make bipartite trust re- 
ceipt transactions as valid as tripartite 
trust transactions. Keating v. Universal 
Underwriters Ins. Co., 133 M 89, 320 P 
2d 351, 357. 


87A-9-202. Title to collateral immaterial. Each provision of this chap- 
ter with regard to rights, obligations and remedies applies whether title 
to collateral is in the secured party or in the debtor. 


History: En. Sec. 9-202, Ch. 264, L. 
1963. 


Cross-References 
Contract for sale of goods, passing of 


title, reservation for security, sec. 87A-2- 
401. 

Tender and delivery of goods by seller, 
sec. 87A-2-507. 


87A-9-203. Enforceability of security interest—proceeds, formal requi- 


sites. 


(1) 


Subject to the provisions of section 87A-4-208 on the security 


interest of a collecting bank and section 87A-9-113 on a security interest 
arising under the Chapter on Sales, a security interest is not enforceable 
against the debtor or third parties unless 


(a) 
(b) 


the collateral is in the possession of the secured party; or 
the debtor has signed a security agreement which contains a de- 


scription of the collateral and in addition, when the security 
interest covers crops or oil, gas or minerals to be extracted or 
timber to be cut, a description of the land concerned. In descerib- 
ing collateral, the word “proceeds” is sufficient without further 
description to cover proceeds of any character. 


(2) <A transaction although subject to this chapter, is also subject 


to Chapter 2 of Title 47 of the Revised Codes of Montana, 1947, as enacted 
by Chapter 2838, Laws of Montana 1959, to Chapter 6 of Title 74 of the 
Revised Codes of Montana, 1947, as enacted by Chapter 282, Laws of Mon- 
tana 1959, and to Sections 52-319 to 52-323, inclusive, Chapter 1 of Title 
58, and Chapter 16 of Title 66, of the Revised Codes of Montana, 1947, as 
amended, and in the case of conflict between the provisions of this chapter 
and any such statute, the provisions of such statute control. Failure to 
comply with any applicable statute has only the effect which is specified 
therein. 


History: En. Sec. 9-203, Ch. 264, L. 
1963. 


Collateral References 
Chattel Mortgages€=9, 41 et seq.; 


Cross-References 


Default in security agreement, secs. 87A- 
9-501 to 87A-9-507. 

Security interest of collecting bank in 
items, accompanying documents and pro- 
ceeds, sec. 87A-4-208. 

Security interests arising under chapter 
on sales, sec. 87A-9-113. 

Sufficiency of description of property, 
sec. 87A-9-110. 


Pledges€1 et seq.; Sales©460 et seq. 
14 C.J.S. Chattel Mortgages §§9, 46 et 
seq.; 72 C.J.S. Pledges §11 et seq.; 78 
C.J.S. Sales § 559 et seq. 
53 Am. Jur. 961, Trust Receipts, § 2. 


Necessity that mortgage covering oil 
and gas lease be recorded as real estate 
mortgage, and/or filed or recorded as 
chattel mortgage. 34 ALR 2d 902. 
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87A-9-204 


DECISIONS UNDER FORMER LAW 


Construction of Contract 


A contract for the sale of an article 
wherein it was stipulated that title should 
remain in the vendor until the purchase 
price was paid, construed as a conditional 
sale contract under former section 74-204, 
was not susceptible of construction as one 
of bailment. Hodson v. O’Keeffe, 71 M 322, 
329, 229 P 722. 


Insolvency of Pledgor 


Under former section 65-121, where a 
bank had pledged to another bank promis- 
sory notes owned by it, as security for 
indebtedness due, the latter bank was 
without authority to sell the collateral 
upon insolvency of the former, but was 
bound to hold and collect it when due and 
apply the proceeds to the payment of the 
debt secured. State ex rel. Rankin v. 
American Bank & Trust Co., 76 M 445, 
448, 247 P 336; Springhorn v. Roberts, 77 
M 395, 398, 250 P 1112. 


Object of Trust Receipt Transactions 


A eardinal object of trust receipt trans- 
actions is to enable the borrower to sell 


the goods in order to pay the lender, but 
the transactions never have for their 
object the vesting of ownership in the 
dealer. Keating v. Universal Underwrit- 
ers Ins. Co., 133 M 89, 320 P 2d 351, 355. 


Suit on Promissory Note 


Under former section 65-121, a pledgee 
may sue in his own name upon a negoti- 
able promissory note transferred before 
maturity as collateral security. National 
Park Bank of N. Y. v. American Brewing 
Co., 79 M 542, 547, 257 P 436. 


Type of Trust Receipt Transactions 


Where the financier advances funds for 
the purchase of the chattel, purchases it 
and receives title to it from the manu- 
facturer, and delivers possession to the 
dealer, who gives his trust receipt to the 
financier, it is a tripartite or true orthodox 
trust receipt transaction, and where the 
dealer has title and gives his receipt to 
the financier it is a bipartite trust receipt 
transaction. Keating v. Universal Under- 
writers Ins. Co., 133 M 89, 320 P 2d 351, 
354, 


87A-9-204. When security interest attaches—after-acquired property— 


future advances. 


(1) 


A security interest cannot attach until there is 


agreement (subsection (3) of section 87A-1-201) that it attach and value 
is given and the debtor has rights in the collateral. It attaches as soon 
as all of the events in the preceding sentence have taken place unless 


explicit agreement postpones the time of attaching. 

(2) For the purposes of this section the debtor has no rights 

(a) in crops until they are planted or otherwise become growing 

crops, in the young of livestock until they are conceived; 

(b) in fish until caught, in oil, gas or minerals until they are extracted, 

in timber until it is cut; 

(c) in a contract right until the contract has been made; 

(d) in an account until it comes into existence. 

(3) Except as provided in subsection (4) a security agreement may 
provide that collateral, whenever acquired, shall secure all obligations 
covered by the security agreement. 

(4) No security interest attaches under an after-acquired property 
clause 

(a) to crops which become such more than one year after the security 


agreement is executed except that a security interest in crops 
which is given in conjunction with a lease or a land purchase or 
improvement transaction evidenced by a contract, mortgage or 
deed or [of] trust may if so agreed attach to crops to be grown on 
the land concerned during the period of such real estate trans- 
action ; 
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(b) 
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to consumer goods other than accessions (section 87A-9-314) 


when given as additional security unless the debtor acquires rights 
in them within ten days after the secured party gives value. 


(9) 


Obligations covered by a security agreement may include future 


advances or other value whether or not the advances or value are given 


pursuant to commitment. 


History: En. Sec. 9-204, Ch. 264, L. 
1963. 


Compiler’s Note 


The compiler has inserted the bracketed 
word “of” in subsection (4) (a). 


Cross-References 


Accessions, interest in, sec. 87A-9-314. 

Classification of goods, sec. 87A-9-109. 

Enforceability of security interest, sec. 
87A-9-203. 

Filing, when required to perfect security 
interest, sees. 87A-9-302, 87A-9-401. 

Persons who take priority over unper- 
fected security interest, sec. 87A-9-301. 

Priorities among conflicting security 
interests in the same collateral, sec. 87A- 
9-312. 

Secured party’s rights on disposition of 
collateral, sec. 87A-9-306. 

Sufficiency of description of property, 
sec. 87A-9-110. 

Use or disposition of collateral without 
accounting permissible, sec. 87A-9-205. 


When after-acquired collateral not secu- 
rity for antecedent debt, sec. 87A-9-108. 


Collateral References 

Chattel Mortgages 105, 
Pledges€—22; Sales@472. 

14 C.J.S. Chattel Mortgages § 290 et 
seq.; 72 C.J.S. Pledges § 24; 78 CJS. 
Sales § 572 et seq. 


124, 135; 


Chattel mortgage on livestock as cover- 
ing animals subsequently acquired by 
means other than natural increase by gen- 
eration. 1 ALR 554. 

Joining in subsequent instrument as 
ratification or estoppel as to prior ineffec- 
tive mortgage, deed of trust or similar 
encumbrance. 7 ALR 2d 333. 

Sufficiency of chattel mortgagee’s affi- 
davit as to statement of consideration. 
45 ALR 2d 629. 

Record of instrument without or having 
insufficient acknowledgment as notice. 59 
ALR 2d 1299. 


DECISIONS UNDER FORMER LAW 


Absence of Affidavit of Good Faith 


Where one takes a second mortgage on 
chattels with actual notice of the existence 
of the prior lien, the fact that the first 
mortgage did not have an affidavit of 
good faith attached thereto does not 
render the second mortgage superior to 
the first one. Fergus County v. First State 
Bank of Hilger, 67 M 1, 213 P 1114. 

Where chattel mortgage did not contain 
the affidavit of good faith required by 
former section 52-302 it was not entitled 
to be recorded under the provisions of that 
section although it was in fact recorded 
in the office of the county clerk and re- 
corder. Central Bank & Trust Co. v. Lee 
C. Nelson, Inc., 221 F Supp 721, 722. 


Crop Mortgage Not Encumbrance on 
Land 


A chattel mortgage upon crops there- 
after to be planted cannot operate as an 
encumbrance upon the land where the 
crops are to be grown. Isbell v. Slette, 
52 M 156, 163, 155 P 503, distinguished 
in 81 M 579, 584, 264 P 940. 


Crops Not in Existence 
A mortgage on a crop not yet in exist- 


ence but to be produced by the tenant 
mortgagor after acquisition of the right 
to produce crops thereon is an executory 
contract which will become binding only 
in the event the mortgagor brings such 
crop into existence and subject to defea- 
sance upon his failure to do so, and if 
shown to have been in existence on a 
certain day, the lien of the mortgage 
attached at some time after its filing and 
before said day. First Nat. Bank of 
Columbus v. Coit, 79 M 468, 478, 257 P 
469. 


Failure of Signature or Jurat of Officer 
Fatal 


A statement, signed by all the parties 
to a chattel mortgage, but the jurat of 
which does not bear the signature or seal 
of the officer before whom it was sworn to, 
is not a sufficient compliance with the 
statute. Reynolds v. Fitzpatrick, 23 M 
52, 59, 57 P 452. 


Future Advances Secured 


A chattel mortgage, which by its terms 
was to be security for future advances 
also, was security for future loans so that 
attachment will not lie in an action based 
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on the default of the later loan, since the 
debt was secured. The chattel mortgage 
was plain and unambiguous and needed no 
construction so that parol evidence which 
tended to vary or alter the terms of the 
written mortgage was required to be dis- 
regarded, First Nat. Bank of Plains v. 
Green Mt. Soil Conservation District, 130 
M 1, 293 P 2d 289. 


Increase of Cows 


A chattel mortgage upon cows, in which 
no mention was made of their increase, did 
not cover their calves, in gestation at the 
time of the execution of the mortgage, but 
born prior to foreclosure. Demers v. 
Graham, 36 M 402, 408, 93 P 268. 


Noncompliance with Law 


A mortgage not made and filed in ac- 
cordance with the requirements of law is 
invalid against creditors. Central Bank 
& Trust Co. v. Lee C. Nelson, Inc., 221 
F Supp 721, 724. 


Purchaser under Conditional Sales Con- 
tract 


The purchaser of personal property un- 
der a conditional sale contract whereby 
title was reserved in the seller until full 
payment made had a mortgageable inter- 
est. Hoeller v. Moog, 60 M 74, 80, 198 
epord 


Status of Crops 


Crops of wheat, oats, ete., are emble- 
ments, and as such are usually treated as 
chattels personal, subject to sale or mort- 
gage, and levy of attachment or execution, 
even while still annexed to the soil. Power 
Mereantile Co. v. Moore Mercantile Co., 
55 M 401, 407, 177 P 406, distinguished 
in 121 M 245, 252, 191 P 2d 663. 

Annual crops are usually treated as 
chattels personal, subject to sale or mort- 
gage and levy of execution as _ other 
chattels are, even while still annexed to 
the soil, and are not included within the 
definition of real property; they are mort- 
gageable as personal property and the 
method thereof prescribed by former sec- 
tion 52-316 is exclusive. Morton v. Union 
Central Life Ins. Co., 80 M 5938, 608, 261 
teats: 


Subsequently Acquired Property Mort- 
gageable 

Subsequently to be acquired personal 
property may be mortgaged, provided it 
is such as is capable of delivery, and such 
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as may be taken possession of by the 
mortgagee upon its acquisition by the 
mortgagor. Security State Bank of Havre 
v. Mariette, 69 M 536, 539, 223 P 114. 


Substantial Compliance as to Affidavit 
of Good Faith Sufficient 


In the absence of a statute requiring an 
affidavit to be signed by the affiant, the 
affidavit will be held sufficient though not 
signed, if it appears by the certificate of 
a competent attesting officer that affiant 
made oath thereto. International Har- 
vester Co. of America v. Embody, 89 
M 402, 298 P 348. 

In an action for the conversion of 
chattel mortgaged property against a 
sheriff who sold the property on execution 
and in which the defense was that the 
mortgage was invalid on the ground that 
the mortgagee’s agent had failed to sign 
his name to the affidavit of good faith 
attached to the mortgage, although he had 
written it at the head thereof, it appear- 
ing that the notary public had adminis- 
tered the oath to the agent and then 
certified to that fact, the affidavit was 
sufficient. International Harvester Co. of 
America v. Embody, 89 M 402, 298 P 348. 


Substantial Compliance as to Receipt 
Sufficient 


Former section 52-302 provided that in 
order to entitle a chattel mortgage to be 
filed it must have attached thereto a 
receipt showing that the mortgagor re- 
ceived a copy of the mortgage. A receipt 
appeared immediately below the signature 
of the mortgagor and above the acknowl- 
edgment and affidavit of good faith and 
recited that a “true, full and complete 
copy of the foregoing mortgage” had been 
received. The statute must be liberally 
construed, and the contention that the 
mortgage was not entitled to be filed be- 
eause the receipt referred only to what 
preceded it in point of arrangement and 
not to what followed and was therefore 
incomplete had no merit, and the mortgage 
conformed substantially to the above re- 
quirement. Swords v. Occident Elevator 
Co., 72 M 189, 191 et seq., 232 P 189. 


Words Essential to Affidavit of Good 
Faith 


In an affidavit of good faith, the several 
words “hinder,” “delay,” and “defraud” 
are essential to the validity of the mort- 
gage. Reynolds v. Fitzpatrick, 23 M 52, 
61, 57 P 452. 


87A-9-205. Use or disposition of collateral without accounting permis- 


sible. 


A security interest is not invalid or fraudulent against creditors 


by reason of liberty in the debtor to use, commingle or dispose of all or 
part of the collateral (including returned or repossessed goods) or to collect 
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or compromise accounts, contract rights or chattel paper, or to accept the 
return of goods or make repossessions, or to use, commingle or dispose 
of proceeds, or by reason of the failure of the secured party to require 
the debtor to account for proceeds or replace collateral. This section does 
not relax the requirements of possession where perfection of a security 
interest depends upon possession of the collateral by the secured party or 


by a bailee. 


History: En. Sec. 9-205, Ch. 264, L. 
1963. 


Cross-References 


Filing, when required to perfect security 
interest, sees. 87A-9-302, 87A-9-401. 

Insolveney proceedings by or -against 
debtor, perfected security interest in pro- 
ceeds, sec. 87A-9-306 (4). 

Perfection of security interest in instru- 
ments, documents and goods covered by 
documents, see. 87A-9-304. 

Possession of collateral by secured party, 
perfection of security interest without 
filing, sec. 87A-9-305, 

Removal of mortgaged property, pen- 


Removal of property under conditional 
sale contract from state, larceny, sec. 94- 
1812. 

Sale of property under conditional sales 
contract without consent of vendor, lar- 
ceny, sec. 94-1812. 

Security agreement, general validity of, 
see. 87A-9-201. 

When security interest attaches, 
87A-9-204. 


sec. 


Collateral References 


Chattel Mortgages€188; Fraudulent 
Conveyances@>142, 

14 C.J.S. Chattel Mortgages § 202; 37 
C.J.S. Fraudulent Conveyances § 224. 


alty, sec. 94-1811. 


87A-9-206. Agreement not to assert defenses against assignee—modifi- 
cation of sales warranties where security agreement exists. (1) Subject 
to any statute or decision which establishes a different rule for buyers 
or lessees of consumer goods, an agreement by a buyer or lessee that he 
will not assert against an assignee any claim or defense which he may 
have against the seller or lessor is enforceable by an assignee who takes 
his assignment for value, in good faith and without notice of a claim or 
defense, except as to defenses of a type which may be asserted against a 
holder in due course of a negotiable instrument under the Chapter on 
Commercial Paper (Chapter 3). A buyer who as part of one transaction 
signs both a negotiable instrument and a security agreement makes such 
an agreement. 

(2) When a seller retains a purchase money security interest in goods 
the Chapter on Sales (Chapter 2) governs the sale and any disclaimer, 
limitation or modification of the seller’s warranties. 


History: En. Sec. 9-206, Ch. 264, L. 
1963. 


Cross-References 

Commercial paper, rights of a holder in 
due course, sec. 87A-3-305. 

Contract for sale, exclusion or modifica- 
tion of warranties, sec. 87A-2-316. 


Enforeceability of security interest, sec. 


87A-9-203. 


Security transactions excluded from 


chapter on sales, sec. 87A-2-102. 


Collateral References 


Sales@475. 
78 C.J.S. Sales § 641 et seq. 


87A-9-207. Rights and duties when collateral is in secured party’s 


possession. 


(1) A secured party must use reasonable care in the custody 


and preservation of collateral in his possession. In the ease of an instru- 
ment or chattel paper reasonable care includes taking necessary steps 
to preserve rights against prior parties unless otherwise agreed. 

(2) Unless otherwise agreed, when collateral is in the secured party’s 


possession 
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(a) reasonable expenses (including the cost of any insurance and pay- 
ment of taxes or other charges) incurred in the custody, preserva- 
tion, use or operation of the collateral are chargeable to the debtor 
and are secured by the collateral; 

(b) the risk of accidental loss or damage is on the debtor to the extent 


of any deficiency in any effective insurance coverage; 
(c) the secured party may hold as additional security any increase 
or profits (except money) received from the collateral, but money 
so received, unless remitted to the debtor, shall be applied in 
reduction of the secured obligation; 
the secured party must keep the collateral identifiable but fungible 
collateral may be commingled; 
(e) the secured party may repledge the collateral upon terms which 
do not impair the debtor’s right to redeem it. 


(3) A secured party is liable for any loss caused by his failure to 
meet any obligation imposed by the preceding subsections but does not 
lose his security interest. 

(4) A secured party may use or operate the collateral for the purpose 
of preserving the collateral or its value or pursuant to the order of a 
court of appropriate jurisdiction or, except in the case of consumer goods, 
in the manner and to the extent provided in the security agreement. 


(d) 


History: En. Sec. 9-207, Ch. 264, L. 
1963. 


Cross-References 


Commercial paper, transfer, 
endorsement, sec. 87A-3-201. 

Default under security agreement, secs. 
87A-9-501 to 87A-9-507. 

Document of title, delivery without en- 
dorsement, right to compel endorsement, 
sec. 87A-7-506. 

Investment securities, delivery without 
endorsement, right to compel endorsement, 
see. 87A-8-307. 


right to 


Variation by agreement, sec. 87A-1-102 
(3). 
Collateral References 


Chattel Mortgages€-114, 115, 159 et 
seq.; Pledges©=9, 26 et seq.; Sales@467. 

14 C.J.S. Chattel Mortgages §§ 114, 115, 
177 et seq.; 72 C.J.S. Pledges § 28; 78 
C.J.S. Sales §§ 569, 570. 


Purchase by pledgee of subject of pledge 
as conversion. 37 ALR 2d 1386, 1393. 


DECISIONS UNDER FORMER LAW 


Liability of Trustee 


A trustee under a trust receipt trans- 
action assumes the full risk of loss or 
destruction of property left in his posses- 
sion when the loss is due to his negligence. 
Keating v. Universal Underwriters Ins. 
Co., 1383 M 89, 320 P 2d 351, 357. 

An insurance company was liable for 
the damage to an automobile in possession 
of an insured dealer who was a trustee 


under a trust receipt transaction, where 
the poliey provided for the payment of 
all sums the dealer became obligated to 
pay because of injury to property cus- 
tomarily left in garages, but excluded 
property owned or loaned or rented to 
the insured. Keating v. Universal Under- 
writers Ins. Co., 133 M 89, 320 P 2d 351, 
354. 


87A-9-208. Request for statement of account or list of collateral. (1) 


A debtor may sign a statement indicating what he believes to be the aggre- 
gate amount of unpaid indebtedness as of a specified date and may send 
it to the secured party with a request that the statement be approved or 
corrected and returned to the debtor. When the security agreement or any 
other record kept by the secured party identifies the collateral a debtor 
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may similarly request the secured party to approve or correct a list of 
the collateral. 

(2) The secured party must comply with such a request within two 
weeks after receipt by sending a written correction or approval. If the 
secured party claims a security interest in all of a particular type of col- 
lateral owned by the debtor he may indicate that fact in his reply and 
need not approve or correct an itemized list of such collateral. If the 
secured party without reasonable excuse fails to comply he is liable for 
any loss caused to the debtor thereby; and if the debtor has properly 
included in his request a good faith statement of the obligation or a list of 
the collateral or both the secured party may claim a security interest only 
as shown in the statement against persons misled by his failure to comply. 
If he no longer has an interest in the obligation or collateral at the time 
the request is received he must disclose the name and address of any 
successor in interest known to him and he is liable for any loss caused 
to the debtor as a result of failure to disclose. A successor in interest 
is not subject to this section until a request is received by him. 

(3) <A debtor is entitled to such a statement once every six months 
without charge. The secured party may require payment of a charge not 
exceeding $10 for each additional statement furnished. 


History: En. Sec. 9-208, Ch. 264, L. Collateral References 
1963. Chattel Mortgages¢-109, 116 et seq.; 
Pledges€-19, 20; Sales@467. 
Cross-Reference 14 C.J.S. Chattel Mortgages §§ 108 et 
Financing statement, formal requisites, seq., 116 et seq.; 72 C.J.S. Pledges §§ 22, 
sec. 87A-9-402. 28; 78 C.J.S. Sales § 569. 
Part 3 


Rights of Third Parties—Perfected and 
Unperfected Security Interests— 
Rules of Priority 


87A-9-301. Persons who take priority over unperfected security inter- 
ests—‘‘lien creditor.” (1) Except as otherwise provided in subsection 
(2), an unperfected security interest is subordinate to the rights of 


(a) persons entitled to priority under section 87A-9-312; 

(b) a person who becomes a lien creditor without knowledge of the 
security interest and before it is perfected; 

(c) in the case of goods, instruments, documents, and chattel paper, 
a person who is not a secured party and who is a transferee in 
bulk or other buyer not in ordinary course of business to the 
extent that he gives value and receives delivery of the collateral 
without knowledge of the security interest and before it is per- 
fected ; 

(d) in the case of accounts, contract rights, and general intangibles, 
a person who is not a secured party and who is a transferee to 
the extent that he gives value without knowledge of the security 
interest and before it is perfected. 

(2) If the secured party files with respect to a purchase money security 

interest before or within ten days after the collateral comes into possession 
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of the debtor, he takes priority over the rights of a transferee in bulk 
or of a lien creditor which arise between the time the security interest 
attaches and the time of filing. 

(3) <A “lien creditor” means a creditor who has acquired a lien on 
the property involved by attachment, levy or the like and includes an 
assignee for benefit of creditors from the time of assignment, and a trustee 
in bankruptey from the date of the filing of the petition or a receiver in 
equity from the time of appointment. Unless all the creditors represented 
had knowledge of the security interest such a representative of creditors 
is a lien creditor without knowledge even though he personally has knowl- 


edge of the security interest. 


History: En. Sec. 9-301, Ch. 264, L. 
1963. 


Cross-References 


Agisters’ liens, priority, sec. 45-1106. 

Filing, when required to perfect security 
interest, secs. 87A-9-302, 87A-9-401. 

Perfection of security interest in instru- 
ments, documents and goods covered by 
documents, sec. 87A-9-304. 

Possession of collateral by secured 
party, perfection of security interest with- 
out filing, sec. 87A-9-305, 

Priorities among conflicting security 
interests in the same collateral, see. 87A- 
9-312. 

Range stock, acquiring possession under 
mortgage, sec. 93-4344. 

Secured party’s rights on disposition of 
collateral, sec. 87A-9-306. 

Security interest, when perfected, sec. 
87A-9-3038. 


Collateral References 


Chattel Mortgages@—137 et seq.; Pledges 
623 et seq.; Sales€—471 et seq. 

14 C.J.S. Chattel Mortgages § 292 et 
seq.; 72 C.J.S. Pledges § 25 et seq.; 78 
C.J.S. Sales § 573 et seq. 


53 Am. Jur. 966, Trust Receipts, §7 et 
seq. 


Creditor levying upon subject of unfiled 
conditional sales contract under prior 
judgment. 55 ALR 1137. 

Receiver of conditional vendee, right 
of, to avail himself of defects in filing 
contract. 61 ALR 975. 

Priority as between lien for repairs 
and the like, and the right of seller under 
conditional sales contract, as affected by 
statutory provisions for recording con- 
tract. 36 ALR 2d 207. 

Priority as between artisan’s lien and 
chattel mortgage, as affected by statutory 
provisions for recording mortgage. 36 
ALR 2d 240. 

Coverage of “nonrecording” or “non- 
filing” insurance against loss from failure 
to record chattel mortgage, conditional 
sale, or other security instrument. 51 ALR 
2d 325, 

Priority, as between holder of unfiled or 
unrecorded chattel mortgage who secures 
possession of goods or chattels, and subse- 
quent purchaser or encumbrancer. 53 ALR 
2d 936. 


DECISIONS UNDER FORMER LAW 


Assignment of Chattel Mortgage 


Where a chattel mortgage, executed by 
the purchaser of the property under a 
conditional sale contract, was filed for 
record prior to the recordation of the 
contract, it was as valid in the hands of 
the assignee of the mortgage as it was in 
those of the bona fide mortgagee for value 
and without notice, even though the as- 
signee may have had actual notice of the 
existence of the conditional contract of 
sale at the time of the assignment. Hoeller 
v. Moog, 60 M 74, 80, 81, 198 P 367. 


Attachment 

When personalty had been levied upon 
before a conditional sale contract covering 
it was filed in the office of the county 
elerk and recorder, it was impressed with 


the lien which continued in full force and 
effect until judgment, nothing in the mean- 
time transpiring to destroy it, rendering 
the contract void as to attaching creditor, 
under former section 74-204. Billings 
Hardware Co. v. Bryan, 63 M 14, 20, 206 
P 418, 

The lien of writ of attachment is su- 
perior to the lien of prior unrecorded 
chattel mortgage. Central Bank & Trust 
Co. v. Lee C. Nelson, Inc., 221 F Supp 
721, 723. 


Benefit of Mortgagee 


The provision of a statute, requiring an 
attaching creditor to tender or deposit 
the amount of a prior mortgage with 
interest, is designed for the benefit of 
the mortgagee, and therefore neither the 
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mortgagor nor a junior creditor is con- 
cerned in such deposit. Degenhart v. Car- 
tier, 52 M 102, 108, 157 P 637. 


Farm Machinery 


Where conditional sale contracts cover- 
ing farm machinery were not filed with 
the county clerk as required by former 
section 74-204, they were void as to bona 
fide purchasers, mortgagees or attaching 
ereditors. Yale Oil Corp. v. Sedlacek, 99 
M 411, 417, 43 P 2d 887. 


Liability for Conversion 


An officer who seizes mortgaged chattels 
under an attachment, without paying to 
the mortgagee, or depositing for him in 
the county treasurer’s office the amount of 
the debt, is liable to the mortgagee in an 
action in the nature of conversion; and in 
such case the measure of damages is not 
the amount of the mortgage debt, but the 
value of the chattels converted to an 
amount not exceeding the mortgage debt, 
together with such incidental expenses as 
immediately result from the wrongful sei- 
zure. Rocheleau v. Boyle, 12 M 590, 595, 
31 P 533. 


Mortgagee Not Bona Fide Purchaser, 
When 


In an action in conversion of machinery 
covered by conditional sale contracts by 
one who knew that the contracts existed 
and that the seller retained title until full 
payment was made but nevertheless took 
mortgages thereon, evidence held to sus- 
tain the finding of the trial court that 
plaintiff was not a bona fide mortgagee, 
within the meaning of former section 74- 
204, and therefore not entitled to recover 
against the seller of the machinery which 
had been seized and disposed of at the 
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time plaintiff acquired its mortgages. Yale 
Oil Corp. v. Sedlacek, 99 M 411, 418, 43 P 
2d 887. 

While a pre-existing debt constitutes a 
valuable consideration for a sale or a 
chattel mortgage, it is not such a consider- 
ation as will support the claim of a mort- 
gagee that he is a bona fide purchaser 
within the meaning of former section 74- 
204, unless the creditor has granted an 
extension of time for payment of such a 
debt or has in some way altered his con- 
dition for the worse. Yale Oil Corp. v. 
Sedlacek, 99 M 411, 418, 43 P 2d 887. 

Mortgagees who had constructive notice 
of facts impeaching mortgagor’s title and 
right to mortgage branded cattle covered 
by conditional sales contract were not 
“bona fide mortgagees” within the meaning 
of former section 74-204. Merrion v. 
Humphreys, 119 M 495, 176 P 2d 665, 669. 


Property Exempt from Execution 


A statute providing for attachment of 
mortgaged personal property does not refer 
to mortgaged property which is exempt 
from execution. Cheney v. Caldwell, 20 M 
77, 79, 49 P 397. 


Substitution to Right of Mortgagee 


By depositing with the county treasurer 
the amount of a prior mortgage on prop- 
erty which he seeks to attach, a creditor 
does not pay the debt secured thereby or 
discharge the mortgage, but is substituted 
to the rights of the mortgagee to have re- 
course to the mortgaged property; a de- 
struction of this right of recourse, by 
connivance between the mortgagor and 
mortgagee, is redressable in damages. 
Degenhart v. Cartier, 52 M 102, 108, 157 
PiG3ite 


87A-9-302. When filing is required to perfect security interest—security 


interests to which filing provisions of this chapter do not apply. 


(1) 


financing statement must be filed to perfect all security interests except 


the following: 
(a) 


(b) 


under section 87A-9-805 ; 


a security interest in collateral in possession of the secured party 


a security interest temporarily perfected in instruments or docu- 


ments without delivery under section 87A-9-304 or in proceeds 
for a 10-day period under section 87A-9-306 ; 

(c) a purchase money security interest in farm equipment having a 
purchase price not in excess of $2500; but filing is required for 
a fixture under section 87A-9-313 or for a motor vehicle required 


to be licensed ; 


(d) 


a purchase money security interest in consumer goods; but filing 


is required for a fixture under section 87A-9-313 or for a motor 
vehicle required to be licensed; 
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(e) an assignment of accounts or contract rights which does not alone 
or in conjunction with other assignments to the same assignee 
transfer a significant part of the outstanding accounts or con- 
tract rights of the assignor; 

(f) a security interest of a collecting bank (section 87A-4-208) or 
arising under the Chapter on Sales or covered in subsection (3) 
of this section. 


(2) If a secured party assigns a perfected security interest, no filing 
under this chapter is required in order to continue the perfected status 
of the security interest against creditors of and transferees from the 
original debtor. 

(3) The filing provisions of this chapter do not apply to a security 
interest in property subject to a statute 


(a) of the United States which provides for a national registration 
or filing of all security interests in such property; or 
(b) of this state which provides for central filing of, or which re- 


quires indication on a certificate of title of, such security interests 
in such property. 


(4) <A security interest in property covered by a statute described in 
subsection (3) can be perfected only by registration or filing under that 
statute or by indication of the security interest on a certificate of title 


or a duplicate thereof by a public official. 


History: En. Sec. 9-302, Ch. 264, L. 
1963. 


Cross-References 


Filing to perfect security interest, place 
of, sec. 87A-9-401. 

Motor vehicles, mortgage filed with reg- 
istrar, sec. 53-110. 

Perfection of security interest in instru- 
ments, documents and goods covered by 
documents, sec. 87A-9-304. 

Policy and scope of chapter, sec. 87A-9- 
102, 

Possession of collateral by secured 
party, perfection of security interest with- 
out filing, see. 87A-9-305. 

Protection of buyers of goods, sec. 87A- 
9-307. 

Security interest of collecting bank in 
items, accompanying documents and pro- 
ceeds, sec. 87A-4-208. 

Security interests arising under chapter 
on sales, sec. 87A-9-113. 

Security interest, when perfected, sec. 
87A-9-303, 


Transactions excluded from chapter, sec. 
87A-9-104, 


Collateral References 


Assignments€=83 et seq.; Chattel Mort- 
gagesC-144 et seq., 192 et seq.; Pledges 
C23; Sales€—472 (2) et seq. 

6 C.J.S. Assignments §91 et seq.; 14 
C.J.S. Chattel Mortgages § 295 et seq.; 72 
C.J.S. Pledges § 25; 78 C.J.S. Sales § 576 
et seq. 

47 Am. Jur. 110-131, Sales, §§ 900-922; 
53 Am. Jur. 966, Trust Receipts, § 7 et seq. 


Trust receipts as conditional sale within 
filing statute. 168 ALR 379. 

Construction and application of statu- 
tory provisions respecting registration of 
conditional sale contracts in case of resi- 
dents of other states. 10 ALR 2d 764. 

Filing or recording as factor in deter- 
mining relative rights as between assignee 
of conditional seller and a subsequent 
buyer from the conditional seller after 
repossession or the lke. 72 ALR 2d 351. 


DECISIONS UNDER FORMER LAW 


Filing of Assignment Not Constructive 
Notice 

Since former section 74-204 provides 
only for the filing of conditional sale con- 
tracts, and not for the filing of assign- 
ments thereof, filing of the latter does not 


impart constructive notice, and proof of 
the assignment offered for the purpose of 
showing such notice in the buyer of the 
article covered by the contract was prop- 
erly excluded. Parsons v. Rice, 81 M 509, 
525, 264 P 396. 
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Filing of Contract of Sale 


Under former section 74-204, a econdi- 
tional sale contract reserving title in the 
vendor until full payment of the purchase 
price is void as to bona fide purchasers, 
mortgagees or attaching creditors, if it 
or a properly certified copy thereof was 
not filed for record with the county clerk 
prior to the time they became such, Herd 
v. Freeman, 84 M 32, 37, 273 P 1047. 

In an action in claim and delivery by 
the seller of personal property under a 
conditional sale contract, which property 
was subsequently mortgaged by the buyer 
to defendants and by them bought in at 
foreclosure sale, defendant mortgagees 
were entitled to prevail, where at the time 
they took their mortgage the sale contract 
had not been filed for record and they 
were ignorant of its existence. Herd v. 
Freeman, 84 M 32, 37, 273 P 1047. 


Finance Company Not Liable as Regis- 
tered Owner 


A finance corporation to which a dealer 
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in automobiles had assigned a conditional 
sale contract covering a truck which, in 
colliding with a car parked on the high- 
way, caused injuries to plaintiff, was 
not liable in damages on the theory ad- 
vanced that it being the registered owner 
of the offending truck, liability followed. 
Coombes v. Letcher, 104 M 371, 379, 66 P 
2d 769. 


When Unfiled Contract Is Admissible in 
Evidence 


Where defendant in a claim and deliv- 
ery action claims as a bona fide purchaser, 
an unfiled conditional sale contract cover- 
ing the article is void as to him and is 
inadmissible in evidence against him; but 
where his answer is a general denial and 
at the time it is offered in evidence there 
is nothing to show the nature of defend- 
ant’s claim it is admissible, subject to be 
stricken upon undisputed testimony that 
defendant was a bona fide purchaser. 
Harvey E. Mack Co. v. Ryan, 80 M 524, 
532 et seq., 261 P 283. 


87A-9-303. When security interest is perfected—continuity of perfec- 


tion. (1) 


A security interest is perfected when it has attached and when 


all of the applicable steps required for perfection have been taken. Such 
steps are specified in sections 87A-9-302, 87A-9-804, 87A-9-305 and 87A-9-3806. 
If such steps are taken before the security interest attaches, it is perfected 
at the time when it attaches. 

(2) If a security interest is originally perfected in any way permitted 
under this chapter and is subsequently perfected in some other way under 
this chapter, without an intermediate period when it was unperfected, the 
security interest shall be deemed to be perfected continuously for the 


purposes of this chapter. 


History: En. Sec. 9-303, Ch. 264, L. 
1963. 


Cross-References 


Collateral brought into state subject to 
security interest perfected in another 
state, sec. 87A-9-103 (3). 

Filing, when required to perfect security 
interest, secs. 87A-9-302, 87A-9-401. 

Perfection of security interest in instru- 
ments, documents and goods covered by 
documents, sec. 87A-9-304, 


Persons who take priority over unper- 
fected security interests, see. 87A-9-301. 

Possession of collateral by secured party, 
perfection of security interest without fil- 
ing, sec. 87A-9-305. 

Priorities among conflicting security in- 
terests in the same collateral, see. 87A-9- 
312. 

Secured party’s rights on disposition of 
collateral, sec. 87A-9-306. 

Security interest, when attaches, sec. 
87A-9-204. 


87A-9-304. Perfection of security interest in instruments, documents 
and goods covered by documents—perfection by permissive filing—tempo- 
rary perfection without filing or transfer of possession. (1) A security 
interest in chattel paper or negotiable documents may be perfected by 
filing. A security interest in instruments (other than instruments which 
constitute part of chattel paper) can be perfected only by the secured 
party’s taking possession, except as provided in subsections (4) and (5). 

(2) During the period that goods are in the possession of the issuer 
of a negotiable document therefor, a security interest in the goods is per- 
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fected by perfecting a security interest in the document, and any security 
interest in the goods otherwise perfected during such period is subject 
thereto. 

(3) A security interest in goods in the possession of a bailee other 
than one who has issued a negotiable document therefor is perfected by 
issuance of a document in the name of the secured party or by the bailee’s 
receipt of notification of the secured party’s interest or by filing as to 
the goods. 

(4) <A security interest in instruments or negotiable documents is per- 
fected without filing or the taking of possession for a period of 21 days 
from the time it attaches to the extent that it arises for new value given 
under a written security agreement. 

(5) A security interest remains perfected for a period of 21 days with- 
out filing where a secured party having a perfected security interest in an 
instrument, a negotiable document or goods in possession of a bailee other 
than one who has issued a negotiable document therefor 


(a) makes available to the debtor the goods or documents represent- 
ing the goods for the purpose of ultimate sale or exchange or 
for the purpose of loading, unloading, storing, shipping, trans- 
shipping, manufacturing, processing or otherwise dealing with 
them in a manner preliminary to their sale or exchange; or 
delivers the instrument to the debtor for the purpose of ultimate 
sale or exchange or of presentation, collection, renewal or regis- 
tration of transfer. 


(6) After the 21-day period in subsections (4) and (5) perfection 
depends upon compliance with applicable provisions of this chapter. 


(b) 


History: En. Sec. 9-304, Ch. 264, L. 
1963. 


Cross-References 

Possession of collateral by secured 
party, perfection of security interest with- 
out filing, sec. 87A-9-305. 

Security interest, when perfected, sec. 
87A-9-303. 

Warehouse receipts, bills of lading and 
other documents of title, sees, 87A-7-101 
to 87A-7-603. 


Collateral References 


Assignments¢=83 et seq.; Chattel Mort- 
gagesG-133 et seq.; Pledges@22; Sales 
C472-474, 

6 C.J.S. Assignments §91 et seq.; 14 
C.J.S. Chattel Mortgages § 290 et seq.; 72 
C.J.S. Pledges § 24; 78 C.J.S. Sales § 572 
et seq. 

41 Am. Jur. 502, Pledge and Collateral 
Securities, §13 et seq.; 53 Am. Jur. 962, 
Trust Receipts, § 3 et seq. 


87A-9-305. When possession by secured party perfects security interest 
without filing. A security interest in letters of credit and advices of credit 
(subsection (2)(a) of section 87A-5-116), goods, instruments, negotiable 
documents or chattel paper may be perfected by the secured party’s taking 
possession of the collateral. If such collateral other than goods covered 
by a negotiable document is held by a bailee, the secured party is deemed 
to have possession from the time the bailee receives notification of the 
secured party’s interest. A security interest is perfected by possession 
from the time possession is taken without relation back and continues only 
so long as possession is retained, unless otherwise specified in this chapter. 
The security interest may be otherwise perfected as provided in this chapter 
before or after the period of possession by the secured party. 
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History: En. Sec. 9-305, Ch. 264, L. 
1963. 


Cross-References 


Credit, right to draw under, transfer and 
assignment, sec. 87A-5-116, 

Filing, when required to perfect security 
interest, secs. 87A-9-302, 87A-9-401. 

Perfection of security interest in instru- 
ments, documents and goods covered by 
documents, sec. 87A-9-304. 
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When security interest attaches, sec. 
87A-9-204., 


Collateral References 


Assignments€—83 et seq.; Chattel Mort- 
gages©—133, 143, 156; PledgesC22; Sales 
472-474. 

6 C.J.S. Assignments §91 et seq.; 14 
C.J.S. Chattel Mortgages §§ 144, 290; 72 
C.J.S. Pledges § 24; 78 C.J.S. Sales § 572 
et seq. 


Security interest, when perfected, sec. 
87A-9-303. 


87A-9-306. “Proceeds’—secured party’s rights on disposition of col- 
lateral. (1) “Proceeds” includes whatever is received when collateral or 
proceeds is sold, exchanged, collected or otherwise disposed of. The term 
also includes the account arising when the right to payment is earned 
under a contract right. Money, checks and the like are “cash proceeds.” 
All other proceeds are “noneash proceeds.” 

(2) Except where this chapter otherwise provides, a security interest 
continues in collateral notwithstanding sale, exchange or other disposition 
thereof by the debtor unless his action was authorized by the secured party 
in the security agreement or otherwise, and also continues in any identifi- 
able proceeds including collections received by the debtor. 

(3) The security interest in proceeds is a continuously perfected 
security interest if the interest in the original collateral was perfected 
but it ceases to be a perfected security interest and becomes unperfected 
ten days after receipt of the proceeds by the debtor unless 

(a) a filed financing statement covering the original collateral also 
covers proceeds; or 
the security interest in the proceeds is perfected before the 
expiration of the ten-day period. 


(b) 


(4) In the event of insolvency proceedings instituted by or against a 
debtor, a secured party with a perfected security interest in proceeds has 
a perfected security interest 

(a) in identifiable noneash proceeds; 

(b) in identifiable cash proceeds in the form of money which is not 
commingled with other money or deposited in a bank account 
prior to the insolvency proceedings ; 

(c) in identifiable cash proceeds in the form of checks and the like 
which are not deposited in a bank account prior to the insolvency 
proceedings; and 
in all cash and bank accounts of the debtor, if other cash pro- 
ceeds have been commingled or deposited in a bank account, but 
the perfected security interest under this paragraph (d) is 


(i) subject to any right of setoff; and 

(ii) limited to an amount not greater than the amount of any 
cash proceeds received by the debtor within ten days before 
the institution of the insolvency proceedings and commingled 
or deposited in a bank account prior to the insolvency pro- 
ceedings less the amount of cash proceeds received by the 
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debtor and paid over to the secured party during the ten- 
day period. 


(5) Ifa sale of goods results in an account or chattel paper which is 
transferred by the seller to a secured party, and if the goods are returned 
to or are repossessed by the seller or the secured party, the following 
rules determine priorities: 


(a) If the goods were collateral at the time of sale for an indebted- 
ness of the seller which is still unpaid, the original security 
interest attaches again to the goods and continues as a perfected 
security interest if it was perfected at the time when the goods 
were sold. If the security interest was originally perfected by 
a filing which is still effective, nothing further is required to 
continue the perfected status; in any other case, the secured 
party must take possession of the returned or repossessed goods 
or must file. 

An unpaid transferee of the chattel paper has a security interest 
in the goods against the transferor. Such security interest is 
prior to a security interest asserted under paragraph (a) to the 
extent that the transferee of the chattel paper was entitled to 
priority under section 87A-9-308. 

(c) An unpaid transferee of the account has a security interest in the 
goods against the transferor. Such security interest is subordi- 
nate to a security interest asserted under paragraph (a). 

A security interest of an unpaid transferee asserted under para- 
graph (b) or (c) must be perfected for protection against creditors 
of the transferor and purchasers of the returned or repossessed 
goods. 


(b) 


(d) 


History: En. Sec. 9-306, Ch. 264, I. 
1963. 


Cross-References 


Course of dealing and usage of trade, 
see. 87A-1-205. 

Entrusting possession of goods to mer- 
chant, power to transfer rights of en- 
truster, sec. 87A-2-403 (2). 

Persons who take priority over unper- 
fected security interests, sec. 87A-9-301. 

Priorities among conflicting security in- 
terests in the same collateral, sec. 87A-9- 
312. 


87A-9-307. Protection of buyers of goods. (1) 


Protection of buyers of goods, see. 87A- 
9-307. 

Protection of purchasers of instruments 
and documents, sec. 87A-9-309. 

Purchase of chattel paper and non- 
negotiable instruments, sec. 87A-9-308. 

Use or disposition of collateral without 
accounting permissible, see. 87A-9-205. 


Collateral References 


Chattel Mortgages@-163 et seq., 227, 
265; Pledges€=27, 29 et seq.; Sales€479. 

14 C.J.S. Chattel Mortgages §§ 186 et 
seq., 266, 386; 72 C.J.S. Pledges § 34 et 
seq.; 78 C.J.S. Sales § 599 et seq. 


A buyer in ordinary 


course of business (subsection (9) of section 87A-1-201) other than a 
person buying farm products from a person engaged in farming operations 
takes free of a security interest created by his seller even though the 
security interest is perfected and even though the buyer knows of its 
existence. 

(2) In the case of consumer goods and in the case of farm equipment 
having an original purchase price not in excess of $2500 (other than fix- 
tures, see section 87A-9-313), a buyer takes free of a security interest 
even though perfected if he buys without knowledge of the security in- 
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terest, for value and for his own personal, family or household purposes 
or his own farming operations unless prior to the purchase the secured 
party has filed a financing statement covering such goods. 


History: En. Sec. 9-307, Ch. 264, L. 
1963. 


Cross-References 


Filing, when required to perfect security 
interest, sec. 87A-9-302. 

Good faith purchase of goods, power to 
transfer, sec. 87A-2-403. 

Persons who take priority over unper- 
fected security interests, sec. 87A-9-301. 

Priority of security interests in fixtures, 
sec. 87A-9-313. 

Secured party’s rights on disposition of 
collateral, see. 87A-9-306. 


Collateral References 


Chattel Mortgages©-145 et seq., 224; 
Pledges@—43; Sales€-234 (4), 473. 

14 C.J.S. Chattel Mortgages §§ 142 et 
seq., 263; 72 C.J.S. Pledges § 45; 77 C.J.S. 
Sales § 295; 78 C.J.S. Sales § 574. 

53 Am, Jur. 966, Trust Receipts, §7 et 
seq. 


Motor vehicle certificate of title or 
similar document as, in hands of one other 
than legal owner, indicia of ownership 
justifying reliance by subsequent pur- 
chaser or mortgagee without actual notice 
of other recorded mortgage. 18 ALR 2d 
813. 


DECISIONS UNDER FORMER LAW 


Effect of Removal from Land of Mort- 
gagor 

Where mortgaged grain has been re- 
moved from the land of the mortgagor, it 
is prima facie free from encumbrance, and 
the mere fact that one who bought it 
after its removal had knowledge that it 
was once mortgaged was not alone suffi- 
cient to prevent him from being a bona 
fide purchaser (construction of former 
section 52-316 before amendment of 1918). 
Brande v. Babeock Hardware Co., 35 M 
256, 262, 88 P 949, 


Lien Not Lost by Sale of Land 


Where the mortgagor of crops was the 
owner and in possession of land when he 
gave a mortgage on a crop to be grown 
thereon, the lien of the mortgage could 
not be defeated by a conveyance of the 
premises to one who had actual or con- 
structive notice thereof. N Bar N Land 
& Livestock Co. v. Taylor, 94 M 350, 353, 
22 P 2d 313. 


87A-9-308. Purchase of chattel paper and nonnegotiable instruments. 


A purchaser of chattel paper or a nonnegotiable instrument who gives new 
value and takes possession of it in the ordinary course of his business 
and without knowledge that the specific paper or instrument is subject 
to a security interest has priority over a security interest which is per- 
fected under section 87A-9-304 (permissive filing and temporary perfec- 
tion). A purchaser of chattel paper who gives new value and takes posses- 
sion of it in the ordinary course of his business has priority over a security 
interest in chattel paper which is claimed merely as proceeds of inventory 
subject to a security interest (section 87A-9-306), even though he knows 
that the specific paper is subject to the security interest. 


History: En. Sec. 9-308, Ch. 264, L. 
1963. 


Cross-References 


Perfection of security interest in instru- 
ments, documents and goods covered by 
documents, sec. 87A-9-304. 

Possession of collateral by secured 
party, perfection of security interest with- 
out filing, sec. 87A-9-305. 

Secured party’s rights on disposition of 
collateral, sec. 87A-9-306. 


Collateral References 


Assignments©=—83 et seq.; Chattel Mort- 
gagesG—203 et seq.; Pledges@~38; Sales 
C475, 

6 C.J.S. Assignments §91 et seq.; 14 
C.J.S. Chattel Mortgages § 311 et seq.; 72 
C.J.S. Pledges § 43 et seq.; 78 C.J.S. Sales 
§ 638 et seq. 

53 Am, Jur. 966, Trust Receipts, §7 et 
seq. 
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87A-9-309. Protection of purchasers of instruments and documents. 
Nothing in this chapter limits the rights of a holder in due course of a 
negotiable instrument (section 87A-3-302) or a holder to whom a negotiable 
document of title has been duly negotiated (section 87A-7-501) or a bona 
fide purchaser of a security (section 87A-8-301) and such holders or pur- 
chasers take priority over an earlier security interest even though per- 
fected. Filing under this chapter does not constitute notice of the security 
interest to such holders or purchasers. 
History: En. Sec. 9-309, Ch. 264, L. ments, documents and goods covered by 


1963. documents, sec. 87A-9-304. 
Warchouse receipts, bills of lading and 
Cross-References other documents of title, sees. 87A-7-101 
Commercial paper, secs. 87A-3-101 to to 87A-7-603. 
87A-3-805. 
Investment securities, secs. 87A-8-101 to Collateral References 
87A-8-406. 53 Am. Jur. 966, Trust Receipts, §7 et 


Perfection of security interest in instru- seq. 


87A-9-310. Priority of certain liens arising by operation of law. When 
a person in the ordinary course of his business furnishes services or mate- 
rials with respect to goods subject to a security interest, a lien upon goods 
in the possession of such person given by statute or rule of law for such 
materials or services takes priority over a perfected security interest unless 
the lien is statutory and the statute expressly provides otherwise. 
History: En. Sec. 9-310, Ch. 264, L. Collateral References 


1963. Automobiles€=383; Bailment¢€>18; Chat- 
tel Mortgages€—138 (1); Mechanics’ Liens 
Erber sroterences €=198 et seq.; Pledges6>23; Sales@>474. 


Liens for services or materials, exclu: —_g (JS, Bailments § 35; 14 O.J.S. Chattel 
sion from chapter, sec. 87A-9-104 (c). Mortgages §§ 300, 303; 57 C.J.S. Mechan- 
Policy and scope of chapter, sec. 87A-9- ices? Liens § 197 et seq.; 61 CJ.S. Motor 
102. Vehicles § 754; 72 C.J.S. Pledges § 25; 78 


Priorities among conflicting security in- (CJS. Sales § 573. 
terests in the same collateral, sec. 87A-9- 
312. Priority as between lien for repairs and 
the like, and right of seller under condi- 
tional sales contract. 36 ALR 2d 198. 


87A-9-311. Alienability of debtor’s rights—judicial process. The 
debtor’s rights in collateral may be voluntarily or involuntarily trans- 
ferred (by way of sale, creation of a security interest, attachment, levy, 
garnishment or other judicial process) notwithstanding a provision in the 
security agreement prohibiting any transfer or making the transfer con- 
stitute a default. 


History: En. Sec. 9-311, Ch. 264, L. 14 C.J.S. Chattel Mortgages § 260; 72 
1963. C.J.S. Pledges § 45; 78 C.J.S. Sales §§ 575, 
635. 


Collateral References 


Chattel Mortgages€=218; Pledges¢43; 
Sales@472, 483. 


87A-9-312. Priorities among conflicting security interests in the same 
collateral. (1) The rules of priority stated in the following sections shall 
govern where applicable: Section 87A-4-208 with respect to the security 
interest of collecting banks in items being collected, accompanying docu- 
ments and proceeds; section 87A-9-301 on certain priorities; section 87A- 
9-304 on goods covered by documents; section 87A-9-306 on proceeds and 
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repossessions; section 87A-9-307 on buyers of goods; section 87A-9-308 on 
possessory against nonpossessory interests in chattel paper or nonnegotiable 
instruments; section 87A-9-309 on security interests in negotiable instru- 
ments, documents or securities; section 87A-9-310 on priorities between 
perfected security interests and liens by operation of law; section 87A- 
9-313 on security interests in fixtures as against interests in real estate; 
section 87A-9-314 on security interests in accessions as against interest in 
goods; section 87A-9-315 on conflicting security interests where goods lose 
their identity or become part of a product; and section 87A-9-316 on 
contractual subordination. 

(2) <A perfected security interest in crops for new value given to 
enable the debtor to produce the crops during the production season and 
given not more than three months before the crops become growing crops 
by planting or otherwise takes priority over an earlier perfected security 
interest to the extent that such earlier interest secures obligations due 
more than six months before the crops become growing crops by planting 
or otherwise, even though the person giving new value had knowledge of 
the earlier security interest. 

(3) A purchase money security interest in inventory collateral has 
priority over a conflicting security interest in the same collateral if 


(a) the purchase money security interest is perfected at the time 
the debtor receives possession of the collateral; and 


(b) any secured party whose security interest is known to the holder 
of the purchase money security interest or who, prior to the date 
of the filing made by the holder of the purchase money security 
interest, had filed a financing statement covering the same items 
or type of inventory, has received notification of the purchase 
money security interest before the debtor receives possession of 
the collateral covered by the purchase money security interest; 
and 


(ec) such notification states that the person giving the notice has or 
expects to acquire a purchase money security interest in inven- 
tory of the debtor, describing such inventory by item or type. 


(4) A purchase money security interest in collateral other than inven- 
tory has priority over a conflicting security interest in the same collateral 
if the purchase money security interest is perfected at the time the debtor 
receives possession of the collateral or within ten days thereafter. 

(5) In all eases not governed by other rules stated in this section 
(including cases of purchase money security interests which do not qualify 
for the special priorities set forth in subsections (3) and (4) of this section), 
priority between conflicting security interests in the same collateral shall 
be determined as follows: 


(a) in the order of filing if both are perfected by filing, regardless 
of which security interest attached first under section 87A-9-204 
(1) and whether it attached before or after filing ; 

(b) in the order of perfection unless both are perfected by filing, 
regardless of which security interest attached first under section 
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87 A-9-204 (1) and, in the case of a filed security interest, whether 
it attached before or after filing; and 

(c) in the order of attachment under section 87A-9-204 (1) so long 
as neither is perfected. 


(6) For the purpose of the priority rules of the immediately preceding 
subsection, a continuously perfected security interest shall be treated at 
all times as if perfected by filing if it was originally so perfected and 
it shall be treated at all times as if perfected otherwise than by filing 


if it was originally perfected otherwise than by filing. 


History: En. Sec. 9-312, Ch. 264, L. 
1963. 


Cross-References 


Accessions, security interest, sec. 87A-9- 
314. 

Financing statement, formal requisites, 
sec. 87A-9-402. 

Perfection of security interest in instru- 
ments, documents and goods covered by 
documents, sec. 87A-9-304, 

Persons who take priority over unper- 
fected security interests, sec. 87A-9-301. 

Priority of certain liens arising by oper- 
ation of law, sec. 87A-9-310. 

Priority of security interests in fixtures, 
sec. 87A-9-313. 

Priority subject to subordination, sec. 
87A-9-316, 

Priority when goods are commingled or 
processed, sec. 87A-9-315. 

Protection of buyers of goods, sec. 87A- 


Protection of purchasers of instruments 
and documents, see. 87A-9-309. 

Purchase of chattel paper and non- 
negotiable instruments, sec. 87A-9-308. 

Secured party’s rights on disposition of 
collateral, sec. 87A-9-306. 

Security interest of collecting bank in 
items, accompanying documents and pro- 
ceeds, sec. 87A-4-208. 

Security interest, when perfected, sec. 
87A-9-303. 

When after-acquired collateral not se- 
curity for antecedent debt, sec. 87A-9-108. 

When security interest attaches, sec. 
87A-9-204, 


Collateral References 


Chattel MortgagesC-137 et seq.; Pledges 
C23; SalesC—474, 

14 C.J.S. Chattel Mortgages § 293 et 
seq. 2. C.J 8. Pledgés’ §253 78 C.J 8, 
Sales § 573 et seq. 


9-307. 


87A-9-313. Priority of security interests in fixtures. (1) The rules of 
this section do not apply to goods incorporated into a structure in the 
manner of lumber, bricks, tile, cement, glass, metalwork and the like 
and no security interest in them exists under this chapter unless the 
structure remains personal property under applicable law. The law of 
this state other than this act determines whether and when other goods 
become fixtures. This act does not prevent creation of an encumbrance 
upon fixtures or real estate pursuant to the law applicable to real estate. 

(2) A security interest which attaches to goods before they become 
fixtures takes priority as to the goods over the claims of all persons who 
have an interest in the real estate except as stated in subsection (4). 

(3) A security interest which attaches to goods after they become 
fixtures is valid against all persons subsequently acquiring interests in 
the real estate except as stated in subsection (4) but is invalid against 
any person with an interest in the real estate at the time the security 
interest attaches to the goods who has not in writing consented to the 
security interest or disclaimed an interest in the goods as fixtures. 

(4) The security interests described in subsections (2) and (3) do not 
take priority over 


(a) asubsequent purchaser for value of any interest in the real estate; 
or 
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(b) a ereditor with a lien on the real estate subsequently obtained 

by judicial proceedings; or 

(c) a ereditor with a prior encumbrance of record on the real estate 
to the extent that he makes subsequent advances 


if the subsequent purchase is made, the lien by judicial proceedings is 
obtained, or the subsequent advance under the prior encumbrance is made 
or contracted for without knowledge of the security interest and before it 
is perfected. A purchaser of the real estate at a foreclosure sale other 
than an encumbrancer purchasing at his own foreclosure sale is a subse- 
quent purchaser within this section. 

(5) When under subsections (2) or (3) and (4) a secured party has 
priority over the claims of all persons who have interests in the real 
estate, he may, on default, subject to the provisions of Part 5, remove 
his collateral from the real estate but he must reimburse any encumbrancer 
or owner of the real estate who is not the debtor and who has not otherwise 
agreed for the cost of repair of any physical injury, but not for any 
diminution in value of the real estate caused by the absence of the goods 
removed or by any necessity for replacing them. A person entitled to 
reimbursement may refuse permission to remove until the secured party 
gives adequate security for the performance of this obligation. 


History: En. Sec. 9-313, Ch. 264, L. Transactions exeluded from chapter, see. 


1963. 87A-9-104., 
When security interest attaches, sec. 
Cross-References 87A-9-204. 


Default under security agreement, secs. 
87A-9-501 to 87A-9-507. 

Filing to perfect security interest, secs. 
87A-9-302, 87A-9-401. 

Financing statement, formal requisites, 
sec. 87A-9-402. 

Policy and scope of chapter, sec. 87A- 
9-102. 

Priorities among conflicting security in- 


Collateral References 


Fixtures€=9 et seq. 
36A C.J.S. Fixtures §1 et seq. 


Sprinkling system as fixture. 19 ALR 
2d 1300. 
Air conditioning plant, equipment, ap- 


paratus, or the like, as fixture. 43 ALR 


terests in the same collateral, sec. 87A-9- 
312. 
Security interest, when perfected, sec. 


2d 1378. 
Plumbing, appliances, accessories, pipes, 
or other articles connected with, as fix- 


87A-9-303. tures. 52 ALR 2d 222, 


87A-9-314. Accessions. (1) <A security interest in goods which at- 
taches before they are installed in or affixed to other goods takes priority 
as to the goods installed or affixed (called in this section “accessions’’) 
over the claims of all persons to the whole except as stated in subsection 
(8) and subject to section 87A-9-315 (1). 

(2) <A security interest which attaches to goods after they become 
part of a whole is valid against all persons subsequently acquiring interests 
in the whole except as stated in subsection (3) but is invalid against any 
person with an interest in the whole at the time the security interest 
attaches to the goods who has not in writing consented to the security 
interest or disclaimed an interest in the goods as part of the whole. 

(3) The security interests described in subsections (1) and (2) do 
not take priority over 


(a) 


a subsequent purchaser for value of any interest in the whole; or 
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(b) a creditor with a lien on the whole subsequently obtained by 
judicial proceedings; or 

(ec) a creditor with a prior perfected security interest in the whole 
to the extent that he makes subsequent advances 


if the subsequent purchase is made, the lien by judicial proceedings ob- 
tained or the subsequent advance under the prior perfected security interest 
is made or contracted for without knowledge of the security interest and 
before it is perfected. A purchaser of the whole at a foreclosure sale 
other than the holder of a perfected security interest purchasing at his 
own foreclosure sale is a subsequent purchaser within this section. 

(4) When under subsection (1) or (2) and (3) a secured party has an 
interest in accessions which has priority over the claims of all persons 
who have interests in the whole, he may on default subject to the pro- 
visions of Part 5 remove his collateral from the whole but he must reim- 
burse any encumbrancer or owner of the whole who is not the debtor and 
who has not otherwise agreed for the cost of repair of any physical injury 
but not for any diminution in value of the whole caused by the absence of 
the goods removed or by any necessity for replacing them. A person 
entitled to reimbursement may refuse permission to remove until the se- 
cured party gives adequate security for the performance of this obligation. 


History: En. Sec. 9-314, Ch. 264, L. 
1963. 


Cross-References 


Default under security agreement, secs. 
87A-9-501 to 87A-9-507. 

Priorities among conflicting security in- 
terests in the same collateral, sec. 87A-9- 
312. 

Priority of security interests in fixtures, 
sec. 87A-9-313. 


87A-9-315. Priority when goods are commingled or processed. 


Priority when goods are commingled or 
processed, see. 87A-9-315. 

Security interest, when perfected, sec. 
87A-9-3038. 

When security interest attaches, sec. 
87A-9-204. 


Collateral References 


Accession©=2, 
1 C.J.S. Accession § 6. 


(1) eit 


a security interest in goods was perfected and subsequently the goods 
or a part thereof have become part of a product or mass, the security 
interest continues in the product or mass if 


(a) the goods are so manufactured, processed, assembled or com- 
mingled that their identity is lost in the product or mass; or 


(b) 


a financing statement covering the original goods also covers 


the product into which the goods have been manufactured, 


processed or assembled. 


In a case to which paragraph (b) applies, no separate security interest 
in that part of the original goods which has been manufactured, processed 
or assembled into the product may be claimed under section 87A-9-314. 
(2) When under subsection (1) more than one security interest attaches 
to the product or mass, they rank equally according to the ratio that the 
cost of the goods to which each interest originally attached bears to the 


cost of the total product or mass. 


History: En. Sec. 9-315, Ch. 264, L. 
1963. 


Cross-References 


Accessions, security interest, sec. 87A-9- 
314. 
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Priorities among conflicting security in- When security interest attaches, sec. 
terests in the same collateral, sec. 87A-9- 87A-9-204. 
312. ‘ 

Security interest, when perfected, sec. Collateral References 
87A-9-308. Confusion of Goods¢=8, 9, 11. 


15 C.J.S. Confusion of Goods §§ 3-9. 


87A-9-316. Priority subject to subordination. Nothing in this chapter 
prevents subordination by agreement by any person entitled to priority. 


History: En. Sec. 9-316, Ch. 264, L. Collateral References 


1963. Chattel Mortgages€-141; Pledges@=23; 
Sales@472-474. 
14 C.J.S. Chattel Mortgages § 296; 72 


Priorities among conflicting security in- O.J.§, Pledges § 25; 78 OJ.S. Sales § 572 
terests in the same collateral, see. 87A-9- ot, seq. 


312. 
Variation by agreement, sec. 87A-1-102 
(3). 


Cross-References 


87A-9-317. Secured party not obligated on contract of debtor. The 
mere existence of a security interest or authority given to the debtor to 
dispose of or use collateral does not impose contract or tort liability upon 
the secured party for the debtor’s acts or omissions. 
History: En. Sec. 9-317, Ch. 264, L. Collateral References 
1963. Sales@=278, 432. 
pace es 77 OJ.S. Sales § 359. 


Assignment of rights, contract for sale, 
see. 87A-2-210. 


87A-9-318. Defenses against assignee—modification of contract after 
notification of assignment—term prohibiting assignment ineffective—identi- 
fication and proof of assignment. (1) Unless an account debtor has made 
an enforceable agreement not to assert defenses or claims arising out of 
a sale as provided in section 87A-9-206 the rights of an assignee are sub- 
ject to 


(a) all the terms of the contract between the account debtor and 
assignor and any defense or claim arising therefrom; and 

(b) any other defense or claim of the account debtor against the 
assignor which accrues before the account debtor receives notifi- 
eation of the assignment. 


(2) So far as the right to payment under an assigned contract right 
has not already become an account, and notwithstanding notification of 
the assignment, any modification of or substitution for the contract made in 
good faith and in accordance with reasonable commercial standards is 
effective against an assignee unless the account debtor has otherwise agreed 
but the assignee acquires corresponding rights under the modified or 
substituted contract. The assignment may provide that such modification 
or substitution is a breach by the assignor. 

(3) The account debtor is authorized to pay the assignor until the 
account debtor receives notification that the account has been assigned 
and that payment is to be made to the assignee. A notification which does 
not reasonably identify the rights assigned is ineffective. If requested 
by the account debtor, the assignee must seasonably furnish reasonable 
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proof that the assignment has been made and unless he does so the account 
debtor may pay the assignor. 

(4) A term in any contract between an account debtor and an asslgnor 
which prohibits assignment of an account or contract right to which they 
are parties is ineffective. 


History: En. Sec. 9-318, Ch. 264, L. Use or disposition of collateral without 
1963. accounting permissible, sec. 87A-9-205. 
Cross-References Collateral References 
Agreement not to assert defenses against Assignments€=58, 100 et seq.; Chattel 
assignee, sec. 87A-9-206. Mortgages©211; Pledges€=38; Sales¢= 
Assignment of rights, contract for sale, 475. 
sec. 87A-2-210. 6 C.J.S. Assignments §§ 75, 114 et seq.; 
Credit, right to draw under, transfer and 14 C.J.S. Chattel Mortgages § 322; 72 
assignment, sec. 87A-5-116. C.J.S. Pledges § 43 et seq.; 78 C.J.S. Sales 
Purchase of chattel paper and non-  § 638 et seq. 
negotiable instruments, sec. 87A-9-308, 53 Am. Jur. 966, Trust Receipts, §7 et 
seq. 
Part 4 
Filing 


87A-9-401. Place of filing—erroneous filing—removal of collateral. (1) 
The proper place to file in order to perfect a security interest is as follows: 


(a) when the collateral is equipment used in farming operations, or 
farm products, or accounts, contract rights or general intangibles 
arising from or relating to the sale of farm products by a farmer, 
or consumer goods, then in the office of the county clerk and 
recorder in the county of the debtor’s residence or if the debtor 
is not a resident of this state then in the office of the county 
clerk and recorder in the county where the goods are kept, and 
in addition when the collateral is crops in the office of the county 
elerk and recorder in the county where the land on which the 
crops are growing or to be grown is located; 

(b) when the collateral is goods which at the time the security interest 
attaches are or are to become fixtures, then in the office where a 
mortgage on the real estate concerned would be filed or recorded; 

(c) in all other cases, in the office of the secretary of state. 


(2) <A filing which is made in good faith in an improper place or not 
in all of the places required by this section is nevertheless effective with 
regard to any collateral as to which the filing complied with the require- 
ments of this chapter and is also effective with regard to collateral covered 
by the financing statement against any person who has knowledge of the 
contents of such financing statement. . 

(3) <A filing which is made in the proper place in this state continues 
effective even though the debtor’s residence or place of business or the 
location of the collateral or its use, whichever controlled the original 
filing, is thereafter changed. <shtlaeee 

(4) If collateral is brought into this state from another jurisdiction, 
the rules stated in section 87A-9-103 determine whether filing is necessary 
in this state. 
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History: En. Sec. 9-401, Ch. 264, L 
1963. 


Cross-References 


Change of location between states, sec. 
87A-9-103 (38). 

Filing, when required to perfect security 
interest, sec. 87A-9-302. 

Motor vehicles, conditional sales con- 
tracts, sec, 53-110. 

Perfection of security interest in instru- 
ments, documents and goods covered by 
documents, sec. 87A-9-304. 

Priority of security interests in fixtures, 
sec. 87A-9-313. 

Protection of buyers of goods, sec. 87A- 
9-307. 
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Collateral References 


Assignments€—46; Chattel Mortgages€= 
87 et seq.; Pledges€17; Sales@472-484. 
6 CJ.S. Assignments §57; 14 C.J.S. 
Chattel Mortgages § 151 et seq.; 72 C.J.S. 
Pledges §18; 78 C.J.S. Sales § 576 et seq. 


Construction and application of statu- 
tory provisions respecting registration of 
mortgages on personal property in case of 
residents of other states. 10 ALR 2d 764. 

Recording statutes as affecting chattel 
mortgages of lease of realty for term of 
years. 33 ALR 2d 1277. 


DECISIONS UNDER FORMER LAW 


Conditional Sale Contract 


A conditional sale contract (subject: an 
automobile) must, under former section 
74-204, be filed in the county where the 
property was at the time of the execution 
of the contract, and not in an adjoining 
county to which it was immediately re- 
moved, the home of the conditional vendee 
where it was kept and used. (Mr. Justice 
Holloway dissenting.) Fergus Motor Co. 
v. Sorenson, 73 M 122, 125 et seq., 235 
P 422, 


Instrument Not Entitled to Record 


An instrument not entitled to record 
though actually recorded is of the same 
effect to third persons as one unrecorded. 
Central Bank & Trust Co. v. Lee C. Nelson, 
Ine., 221 F Supp 721, 722. 


Noncompliance with Law 


A mortgage not made and filed in ae- 
cordance with the requirements of law is 
invalid against creditors. Central Bank 
& Trust. Co. v. Lee C. Nelson, InmeRegziee 
Supp 721, 724. 


87A-9-402. Formal requisites of financing statement—amendments. (1) 


A financing statement is sufficient if it is signed by the debtor and the 
secured party, gives an address of the secured party from which infor- 
mation concerning the security interest may be obtained, gives a mailing 
address of the debtor and contains a statement indicating the types, or 
describing the items, of collateral. A financing statement may be filed 
before a security agreement is made or a security interest otherwise 
attaches. When the financing statement covers crops growing or to be 
grown or goods which are or are to become fixtures, the statement must 
also contain a description of the real estate concerned. A copy of the 
security agreement is sufficient as a financing statement if it contains the 
above information and is signed by both parties. 

(2) <A financing statement which otherwise complies with subsection 
(1) is sufficient although it is signed only by the secured party when it is 
filed to perfect a security interest in 


(a) collateral already subject to a security interest in another juris- 
diction when it is brought into this state. Such a financing state- 
ment must state that the collateral was brought into this state 
under such circumstances. 

(b) proceeds under section 87A-9-806 if the security interest in the 


original collateral was perfected. Such a financing statement 
must describe the original collateral. 
(3) <A form substantially as follows is sufficient to comply with sub- 
section (1): 
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ey eee A PEE BV VIAIR API edo wh 


Name of secured party (or assignee) 
a Re a aS eT Rak eee a (ics gel 25) 0 Ni lke ch a 


1. This financing statement covers the following types (or items) of 
property : 
| UENSTCE TT, PSB cee, ev ne cee ay ie ee ae Ge RL RE ee 
2. (If collateral is crops) The above described crops are growing or 
are to be grown on: 
me cecribeuneal. Hstate ij mkt neret bbericct actives, Balted uae 
3. (If collateral is goods which are or are to become fixtures) 
The above described goods are affixed or to be affixed to: 
mo escmbe: Reali state eeeat..n roar wks ie Nia erie cael ss ape 
4. (If proceeds or products of collateral are claimed) Proceeds— 
Products of the collateral are also covered. 
Bisoniurero! Debtara(or Assionorjame cen tils flea Dee salle is 
mieiatine of secured Party (or Assionee)! 2c. bl ad 


(4) The term “financing statement” as used in this chapter means 
the original financing statement and any amendments but if any amendment 
adds collateral, it is effective as to the added collateral only from the 
filing date of the amendment. 

(5) <A financing statement substantially complying with the require- 
ments of this section is effective even though it contains minor errors 
which are not seriously misleading. 


History: En. Sec. 9-402, Ch. 264, L. Sufficiency of description of property, 
1963. see. 87A-9-110. 

Cross-References Collateral References 

Financing statement, filing when col- Chattel Mortgages@=9, 85 et seq.; Rece- 
lateral brought into state, sec. 87A-9-103. ords€=4 et seq. 

Place of filing, sec. 87A-9-401. 14 C.J.S. Chattel Mortgages §§ 9, 132 et 


Request for statement of account or list seq.; 76 C.J.S. Records § 4 et seq. 
of collateral, sec. 87A-9-208. 

Secured party’s rights on disposition of 
collateral, sec. 87A-9-306. 

87A-9-403. What constitutes filing—duration of filing—effect of lapsed 
filine—duties of filing officer. (1) Presentation for filing of a financing 
statement and tender of the filing fee or acceptance of the statement by 
the filing officer constitutes filmg under this chapter. 

(2) <A filed financing statement which states a maturity date of the 
obligation secured of five years or less is effective until such maturity 
date and thereafter for a period of sixty days. Any other filed financing 
statement is effective for a period of five years from the date of filing. 
The effectiveness of a filed financing statement lapses on the expiration of 
such sixty-day period after a stated maturity date or on the expiration 
of such five-year period, as the case may be, unless a continuation state- 
ment is filed prior to the lapse. Upon such lapse the security interest 
becomes unperfected. A filed financing statement which states that the 
obligation secured is payable on demand is effective for five years from 
the date of filing. 
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(3) <A continuation statement may be filed by the secured party (i) 
within six months before and sixty days after a stated maturity date 
of five years or less, and (il) otherwise within six months prior to the 
expiration of the five-year period specified in subsection (2). Any such 
continuation statement must be signed by the secured party, identify the 
original statement by file number and state that the original statement is 
still effective. Upon timely filing of the continuation statement, the 
effectiveness of the original statement is continued for five years after the 
last date to which the filing was effective whereupon it lapses in the same 
manner as provided in subsection (2) unless another continuation state- 
ment is filed prior to such lapse. Succeeding continuation statements may 
be filed in the same manner to continue the effectiveness of the original 
statement. Unless a statute on disposition of public records provides other- 
wise, the filing officer may remove a lapsed statement from the files and 
destroy it. 

(4) <A filing officer shall mark each statement with a consecutive file 
number and with the date and hour of filing and shall hold the state- 
ment for public inspection. In addition the filing officer shall index the 
statements according to the name of the debtor and shall note in the index 
the file number and the address of the debtor given in the statement. 

(5) If the collateral is equipment or rolling stock of railroads or 
street railways, the fee for filing, indexing, and furnishing filing data 
for an original or a continuation statement shall be fifteen dollars ($15.00). 
In all other cases the uniform fee for filing, indexing and furnishing filing 
date [data] for an original or a continuation statement shall be one dollar 
($1.00), except that where recording is done by photographic or other sim- 
ilar process the uniform fee shall be two dollars ($2.00) for each page or 
fraction thereof of such original or continuation statement. 


History: En. Sec. 9-403, Ch. 264, L. 
1963. 


Compiler’s Note 


The compiler has inserted the bracketed 
word “data” in subsection (5). 


Cross-References 


Financing statement, filing when ecol- 
lateral brought into state, see. 87A-9-103. 

Persons who take priority over unper- 
fected security interests, sec. 87A-9-301. 

Priorities among conflicting security in- 
terests in the same collateral, sec. 87A-9- 
312. 


Collateral References 


Chattel Mortgages€—83 et seq.; Records 
C4 et seq. 


14 CJS. Chattel Mortgages §131 et 
seq.; 76 C.J.S. Records § 4 et seq. 


Constitutionality, construction, and ap- 
plication of statute modifying or limiting 
effect of acknowledgment, payment, or 
other conditions to toll or extend the 
period of limitation with respect to mort- 
gage foreclosure. 150 ALR 134. 

Sufficiency of chattel mortgagee’s affi- 
davit as to statement of consideration, on 
refiling or extension of mortgage. 45 ALR 
2d 678. 

Record of instrument without or having 
insufficient acknowledgment as notice. 59 
ALR 2d 1299. 


DECISIONS UNDER FORMER LAW 


Attachment of Property after Expiration 
of Mortgage 

A lien secured by attachment of mort- 
gaged personal property levied upon after 
two years and six months from date of 
filing the mortgage which had not been 


renewed was superior to the mortgage 
though at the time of levy the attaching 
ereditor had knowledge of the pendency 
of a foreclosure suit; under such a state 
of facts the situation of the creditor was 
the same, under former section 52-305, as 
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though the mortgage had never been made, 
though as between the parties to it the un- 
renewed mortgage was good and valid. 
Griffiths v. Thrasher, 95 M 238, 244, 26 
P 2d 983. 


Constructive Notice to Whom 


The purpose of filing a chattel mortgage 
is to protect only bona fide creditors and 
subsequent purchasers or enecumbrancers; 
the filing imparts notice only to such per- 
sons. The filing of a chattel mortgage on 
crops to be grown on land of the mort- 
gagor, in the following season, does not 
give his lessee constructive notice of the 
mortgage. Isbell v. Slette, 52 M 156, 163, 
155 P 503. 

The filing of a chattel mortgage imparts 
notice to those creditors of the mortgagor 
only, within the meaning of former sec- 
tion 52-305, who are seeking to enforce 
their claims against the mortgaged prop- 
erty, not to those who are not. Security 
State Bank of Melrose, Minnesota v. First 
Nat. Bank of Ismay, 78 M 389, 392, 254 
P 417. 

Under former section 52-305, the filing 
of a chattel mortgage is constructive no- 
tice only to creditors of the mortgagor 
who seek to enforce their claims against 
the mortgaged property, or subsequent 
purchasers or encumbrancers in good faith 
for value; hence a landlord, not falling 
within either of the groups mentioned, in 
the absence of actual notice of a mortgage 
on growing crops, was not bound by the 
mortgage nor liable in an action for con- 
version for taking the crops on surrender 
of the lease, and evidence of the sur- 
render was properly admitted. First Nat. 
Bank of Columbus v. Coit, 79 M 468, 482, 
257 P 469. 


Defective Chattel Mortgage 


While under former section 52-302, a 
defective chattel mortgage was not en- 
titled to record, it was valid as between 
the parties. Hansen v. Johnson, 90 M 597, 
607, 4 P 2d 1088. 


Filing Requirements Strictly Construed 


The statutory requirements intended to 
protect the lien of a chattel mortgage on 
the mortgaged property against attaching 
ereditors—such as that the mortgagor’s 
receipt of a copy of the mortgage from 
the mortgagee shall be attached to the 
mortgage before it is entitled to filing 
—must be strictly followed. Doering v. 
Selby, 75 M 416, 421, 244 P 485. 

Under the rule that an instrument not 
entitled to record, though actually re- 
corded, does not impart any constructive 
notice whatever, where a chattel mortgage 
was not entitled to filing because of the 
absence of a receipt attached thereto 
showing that the mortgagee had _ sur- 
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rendered to the mortgagor a copy of the 
mortgage, its filing imparted no notice 
to the conditional vendor of the property, 
mortgaged by the vendee after the sale, 
and the contract of sale was properly 
admitted in evidence in defense to an 
action for the conversion of the property 
taken by defendant vendor under the pro- 
visions of the contract upon condition 
broken. Doering v. Selby, 75 M 416, 421, 
244 P 485, 


Good Faith Not Required of Creditors 


The words “in good faith” found in the 
provision of former section 52-305, that a 
chattel mortgage “ceases to be valid as 
against creditors of the mortgagor or 
subsequent purchaser or encumbrancer in 
good faith,” after the expiration of two 
years and sixty days from its filing, do 
not apply to “creditors” of the mortgagor. 
Griffiths v. Thrasher, 95 M 238, 244, 26 P 
2d 983. 


Mortgage on Growing Crops—Life of 
Lien 

Under former section 52-316, the lien of 
a mortgage upon a growing crop for the 
purchase price of farm machinery attaches 
only to the crop next maturing after the 
execution of the mortgage. Crone v. Occi- 
dent Elevator Co., 70 M 211, 221, 224 P 
659. 

The fact that defendant had actual 
knowledge of a contract made in 1919 
under which plaintiff lessor of farm land 
claimed to be entitled to the possession of 
a crop grown by the lessee as security for 
advances made by him to the lessee did 
not deprive him of his right as mortgagee 
of a crop grown by the lessee in 1921, the 
lien created in 1919 not attaching to the 
crop of 1921 under former section 52-316. 
Crone v. Occident Elevator Co., 70 M 211, 
221, 224 P 659. 

Answer in an action for the conversion 
of grain covered by mortgage given in 
July, 1927, on the crop to be grown on 
certain land during the year 1928, was not 
subject to a general demurrer for failure 
to allege that the 1928 crop was the crop 
next maturing after the execution of the 
mortgage. National Life Ins. Co. v. Baker, 
94 M 600, 603, 23 P 2d 1098. 


Mortgage on Growing Crops—Time of 
Attachment of Lien 


The statute relative to the renewal and 
extension of a chattel mortgage by means 
of an affidavit executed and filed by the 
mortgagee must be strictly followed in 
order to acquire any right under it. Rosen- 
baum Bros. & Co. v. Ryan Bros. Cattle Co., 
33 M 424, 428, 84 P 1120, distinguished in 
95 M 238, 244, 26 P 2d 983. See First Nat. 
Bank of Miles City v. Marshall, 51 M 224, 
230, 152 P 36. 
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The time fixed in an affidavit of renewal 
of a chattel mortgage makes the utmost 
limit of the life of the mortgage lien as 
against attaching creditors of the mort- 
gagor. Rosenbaum Bros. & Co. v. Ryan 
Bros. Cattle Co., 33 M 424, 430, 84 P 1120, 
distinguished in 95 M 238, 244, 26 P 2d 
983. 

Since the lien of a mortgage on a crop 
to be grown attached when the seed was 
planted, where such a mortgage was exe- 
euted and recorded more than four months 
prior to the time the mortgagor was ad- 
judicated a bankrupt and the seed was 
planted long before the adjudication, the 
lien related back to the date of the mort- 
gage and was valid as against the trustee 
in bankruptey. Moceasin State Bank v. 
Waldron, 81 M 579, 584, 264 P 940. 


Preferential Transfer by Bankrupt 


A chattel mortgage given July 15, 1958, 
within four months before the filing of an 
original bankruptcy petition, to secure an 
antecedent debt, in renewal of a previous 
chattel mortgage filed April 26, 1956, as 
to which the period for filing the statu- 
tory affidavit of renewal had expired, was 
a preferential transfer by the bankrupt 
under section 60 of the Bankruptey Act 
(U.S.C., tit. 11, see. 96). Whitefish Lumber 
Co. v. Industrial Supply Co., 296 F 2d 136, 
137. 


Subject of Recording 

The record of a chattel mortgage as pro- 
vided by former section 52-305 is equiva- 
lent to a delivery of the property by the 
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mortgagor to and its retention by the 
mortgagee, and therefore whatever can- 
not be delivered and retained, except as to 
property potentially in being in which the 
mortgagor has a personal interest, cannot 
be placed of record. Hackney v. Birely, 67 
M 155, 159 et seq., 215 P 642. 


Subpurchaser without Notice 


A bona fide subpurchaser of chattels 
takes free from the lien of an unrecorded 
mortgage, though the first purchaser had 
notice. John Caplice Co. v. Beauchamp, 22 
M 258, 261, 56 P 278. 


Subsequent Encumbrancer 


To constitute one a subsequent enecum- 
braneer “in good faith,” within the mean- 
ing of former section 52-305, declaring as 
against whom and for what length of time 
a chattel mortgage is good and valid, he 
must have acquired a lien upon the prop- 
erty without knowledge, actual or con- 
structive, of the existence of a prior 
mortgage. Hansen v. Johnson, 90 M 597, 
607, 4 P 2d 1088. 


Trust Receipt Transaction 


Even though none of the documents in a 
trust receipt transaction between an auto- 
mobile dealer and a finance company were 
filed or recorded, the fact made no differ- 
ence with respect to the liability of an 
insurer for injury to an automobile in the 
possession of the insured dealer. Keating 
v. Universal Underwriters Ins. Co., 1833 M 
89, 320 P 2d 351, 357. 


(1) Whenever there is no out- 


standing secured obligation and no commitment to make advances, incur 
obligations or otherwise give value, the secured party must on written de- 
mand by the debtor send the debtor a statement that he no longer claims 
a security interest under the financing statement, which shall be identified 
by file number. A termination statement signed by a person other than 
the secured party of record must include or be accompanied by the assign- 
ment or a statement by the secured party of record that he has assigned 
the security interest to the signer of the termination statement. The uni- 
form fee for filmg and indexing such an assignment or statement thereof 
shall be one dollar ($1.00), except that where recording is done by photo- 
graphic or other similar process the uniform fee shall be two dollars ($2.00) 
for each page or fraction thereof of such assignment or statement. If 
the affected secured party fails to send such a termination statement within 
ten days after proper demand therefor he shall be lable to the debtor 
for one hundred dollars, and in addition for any loss caused to the debtor 
by such failure. 

(2) On presentation to the filing officer of such a termination state- 
ment he must note it in the index. The filing officer shall remove from the 
files, mark “terminated” and send or deliver to the secured party the 
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financing statement and any continuation statement, statement of assign- 
ment or statement of release pertaining thereto. 

(3) If the collateral is equipment or rolling stock of railroads or street 
railways, the fee for filing and indexing a termination statement including 
sending or delivering the financing statement shall be fifteen dollars 
($15.00). In all other cases the uniform fee for filing and indexing a 
termination statement including sending or delivering the financing state- 
ment shall be one dollar ($1.00), except that where recording is done by 
photographic or other similar process the uniform fee shall be two dollars 
($2.00) for each page or fraction thereof of such termination statement. 


History: En. Sec. 9-404, Ch. 264, L. Collateral References 
1963. Chattel Mortgages©=243 et seq.; Pledges 
C44; RecordsG-11; Sales©476. 
Cross-Reference 14 C.J.S. Chattel Mortgages § 347 et 
Financing statement, formal requisites, seq.; 72 OJS.S. Pledges § 46; 76 CJS. 
sec. 87A-9-402. Records § 29; 78 C.J.S. Sales § 571. 


87A-9-405. Assignment of security interest—duties of filing officer— 
fees. (1) A financing statement may disclose an assignment of a security 
interest in the collateral described in the statement by indication in the 
statement of the name and address of the assignee or by an assignment 
itself or a copy thereof on the face or back of the statement. Either the 
original secured party or the assignee may sign this statement as the se- 
cured party. On presentation to the filing officer of such a financing state- 
ment the filing officer shall mark the same as provided in section 87A-9-403 
(4). If the collateral is equipment or rolling stock of railroads or street 
railways, the fee for filing, indexing and furnishing filing data for a 
financing statement so indicating an assignment shall be fifteen dollars 
($15.00). In all other cases the uniform fee for filing, indexing and furnish- 
ing filing date [data] for a financing statement so indicating an assign- 
ment shall be one dollar ($1.00), except that where recording is done by 
photographic or other similar process the uniform fee shall be two dollars 
($2.00) for each page or fraction thereof of such statement. 

(2) A secured party may assign of record all or a part of his rights 
under a financing statement by the filing of a separate written statement 
of assignment signed by the secured party of record and setting forth the 
name of the secured party of record and the debtor, the file number and 
the date of filing of the financing statement and the name and address of 
the assignee and containing a description of the collateral assigned. A 
copy of the assignment is sufficient as a separate statement if it complies 
with the preceding sentence. On presentation to the filing officer of such 
a separate statement, the filing officer shall mark such separate statement 
with the date and hour of the filing. He shall note the assignment 
on the index of the financing statement. If the collateral is equipment or 
rolling stock of railroads or street railways, the fee for filing, indexing 
and furnishing filing data about such a separate statement of assignment 
shall be fifteen dollars ($15.00). In all other cases the uniform fee for 
filing, indexing and furnishing filing data about such a separate statement 
of assignment shall be one dollar ($1.00), except that where recording is 
done by photographic or other similar process the uniform fee shall be two 
dollars ($2.00) for each page or fraction thereof of such statement. 
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(3) After the disclosure or filing of an assignment under this section, 
the assignee is the secured party of record. 


History: En. Sec. 9-405, Ch. 264, L. Lapsed filing, effect of, sec. 87A-9-403. 


1963. Release of collateral, duties of filing 
officer, sec. 87A-9-406. 
Compiler’s Note Termination statement, sec. 87A-9-404. 
The compiler has inserted the bracketed 
word “data” in subsection (1). Collateral References 
Chattel Mortgages€=204; Pledges¢40- 
Cross-References 43; Sales@=475. 
Assignment by secured party of per- 14 C.J.S. Chattel Mortgages § 313; 72 
fected security interest, sec. 87A-9-302 (2). CJ.S. Pledges §§ 43-45; 78 C.J.S. Sales 
Filing, duration of, sec. 87A-9-403. § 642, 


Financing statement, formal requisites, 
sec. 87A-9-402. 


87A-9-406. Release of collateral—duties of filing officer—fees. A se- 
eured party of record may by his signed statement release all or a part 
of any collateral described in a filed financing statement. The statement 
of release is sufficient if it contains a description of the collateral being 
released, the name and address of the debtor, the name and address of the 
secured party, and the file number of the financing statement. Upon 
presentation of such a statement to the filing officer he shall mark the 
statement with the hour and date of filing and shall note the same upon 
the margin of the index of the filing of the financing statement. If the 
collateral is equipment or rolling stock of railroads or street railways, the 
fee for filing and noting such a statement of release shall be fifteen dollars 
($15.00). In all other cases the uniform fee for filing and noting such a 
statement of release shall be one dollar ($1.00), except that where recording 
is done by photographic or other similar process the uniform fee shall be 
two dollars ($2.00) for each page or fraction thereof of such statement. 

History: En. Sec. 9-406, Ch. 264, L. Collateral References 


1963. Chattel Mortgages€—243 et seq.; Pledges 
@—44; Records@—11; Sales@472. 


eee 14 C.J.S. Chattel Mortgages § 347 et 
Termination statement, see. 87A-9-404. seq.; 72 CJ.S. Pledges §46; 76 OJ.S. 


Records § 29; 78 C.J.S. Sales § 573. 


87A-9-407. Information from filing officer. (1) If the person filing 
any financing statement, termination statement, statement of assignment, 
or statement of release, furnishes the filing officer a copy thereof, the filing 
officer shall upon request note upon the copy the file number and date and 
hour of the filing of the original and deliver or send the copy to such 
person. 

(2) Upon request of any person, the filing officer shall issue his cer- 
tificate showing whether there is on file on the date and hour stated therein, 
any presently effective financing statement naming a particular debtor 
and any statement of assignment thereof and if there is, giving the date 
and hour of filing of each such statement and the names and addresses 
of each secured party therein. The uniform fee for such a certificate shall 
be one dollar ($1.00) plus thirty cents (80¢) for each financing statement 
and for each statement of assignment reported therein. Upon request the 
filing officer shall furnish a copy of any filed financing statement or state- 
ment of assignment for a uniform fee of fifty cents (50¢) per page. 
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History: En. Sec. 9-407, Ch. 264, L. Place of filing to perfect security inter- 


1963. est, sec. 87A-9-401. 
Cross-References Collateral References 
Financing statement, filing, sec. 87A-9- Registers of Deeds@=5. 
403 (1). 76 C.J.S. Registers of Deeds § 10. 
Part 5 
Default 


87A-9-501. Default—procedure when security agreement covers both 
real and personal property. (1) When a debtor is in default under a 
security agreement, a secured party has the rights and remedies provided 
in this part and except as limited by subsection (3) those provided in the 
security agreement. He may reduce his claim to judgment, foreclose or 
otherwise enforce the security interest by any available judicial procedure. 
If the collateral is documents the secured party may proceed either as to 
the documents or as to the goods covered thereby. A secured party in 
possession has the rights, remedies and duties provided in section 87A-9-207. 
The rights and remedies referred to in this subsection are cumulative. 

(2) After default, the debtor has the rights and remedies provided in 
this part, those provided in the security agreement and those provided 
in section 87A-9-207. 

(3) To the extent that they give rights to the debtor and impose 
duties on the secured party, the rules stated in the subsections referred to 
below may not be waived or varied except as provided with respect to 
compulsory disposition of collateral (subsection (1) of section 87A-9-505) 
and with respect to redemption of collateral (section 87A-9-506) but the 
parties may by agreement determine the standards by which the fulfillment 
of these rights and duties is to be measured if such standards are not 
manifestly unreasonable: 


(a) subsection (2) of section 87A-9-502 and subsection (2) of section 
87A-9-504 in so far as they require accounting for surplus pro- 
ceeds of collateral; 

(b) subsection (8) of section 87A-9-504 and subsection (1) of section 
87A-9-505 which deal with disposition of collateral; 

(ec) subsection (2) of section 87A-9-505 which deals with acceptance 
of collateral as discharge of obligation; 

(d) section 87A-9-506 which deals with redemption of collateral; and 

(e) subsection (1) of section 87A-9-507 which deals with the secured 
party’s liability for failure to comply with this part. 


(4) If the security agreement covers both real and personal property, 
the secured party may proceed under this part as to the personal property 
or he may proceed as to both the real and the personal property in ac- 
cordance with his rights and remedies in respect of the real property in 
which case the provisions of this part do not apply. 

(5) When a secured party has reduced his claim to judgment the lien 
of any levy which may be made upon his collateral by virtue of any 
execution based upon the judgment shall relate back to the date of the 
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perfection of the security interest in such collateral. A judicial sale, pur- 
suant to such execution, is a foreclosure of the security interest by judicial 
procedure within the meaning of this section, and the secured party may 
purchase at the sale and thereafter hold the collateral free of any other 


requirements of this chapter. 


History: En. Sec. 9-501, Ch. 264, L. 
1963. 


Cross-References 


Concealing property after default, lar- 
ceny, sec. 94-1812. 

Policy and seope of chapter, sec. 87A-9- 
102. 

Rights and duties when collateral is in 
secured party’s possession, sec. 87A-9-207. 

Secured party’s right to take possession 
and dispose of collateral after default, 


Transactions excluded from chapter, sec. 
87A-9-104. 

Variation by agreement, sec. 87A-1-102 
(3). 

Collateral References 


Chattel Mortgages€-162, 249 et seq.; 
Pledges€—53 et seq.; Sales©>479. 

14 C.J.S. Chattel Mortgages §§ 183, 355 
et seq.; 72 C.J.S. Pledges § 52 et seq.; 78 
C.J.S. Sales § 597 et seq. 

53 Am. Jur. 969, Trust Receipts, § 10. 


sees. 87A-9-503, 87A-9-504. 


87A-9-502. Collection rights of secured party. (1) When so agreed 
and in any event on default the secured party is entitled to notify an ac- 
count debtor or the obligor on an instrument to make payment to him 
whether or not the assignor was theretofore making collections on the 
collateral, and also to take control of any proceeds to which he is entitled 
under section 87A-9-806. 

(2) A secured party who by agreement is entitled to charge back 
uncollected collateral or otherwise to full or limited recourse against the 
debtor and who undertakes to collect from the account debtors or obligors 
must proceed in a commercially reasonable manner and may deduct his 
reasonable expenses of realization from the collections. If the security 
agreement secures an indebtedness, the secured party must account to 
the debtor for any surplus, and unless otherwise agreed, the debtor is 
liable for any deficiency. But, if the underlying transaction was a sale of 
accounts, contract rights, or chattel paper, the debtor is entitled to any 
surplus or is liable for any deficiency only if the security agreement so 
provides. 


History: En. Sec. 9-502, Ch. 264, L. 
1963. 


Cross-References 


Liability of secured party for failure to 
comply with Part 5 of this chapter, sec. 
87A-9-507. 

Policy and scope of chapter, sec. 87A-9- 
102. 

Secured party’s rights on disposition of 
collateral, see. 87A-9-306. 

Secured party’s right to dispose of col- 
lateral after default, sec. 87A-9-504. 


Transactions excluded from chapter, sec. 
87A-9-104. 

Use or disposition of collateral without 
accounting permissible, sec. 87A-9-205. 


Collateral References 


Assignments€—93, 94; Chattel Mortgages 
€235 et seq.; Pledges@=53 et seq.; Sales 
€=-479, 480. 

6 CJ.S. Assignments $98 et seq.; 14 
C.J.S. Chattel Mortgages § 328 et seq.; 72 
C.J.S. Pledges § 52 et seq.; 78 C.J.S. Sales 
§ 597 et seq. 


87A-9-503. Secured party’s right to take possession after default. Un- 


less otherwise agreed a secured party has on default the right to take 
possession of the collateral. In taking possession a secured party may pro- 
ceed without judicial process if this can be done without breach of the 
peace or may proceed by action. If the security agreement so provides the 
secured party may require the debtor to assemble the collateral and make 
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it available to the secured party at a place to be designated by the secured 
party which is reasonably convenient to both parties. Without removal 
a secured party may render equipment unusable, and may dispose of col- 
lateral on the debtor’s premises under section 87A-9-504. 
History: En. Sec. 9-503, Ch. 264, L. Collateral References 
1963. Chattel Mortgages€=162; Pledges¢=53 


: et seq.; Sales@—479, 
ig once 14 O.J.S. Chattel Mortgages §§ 157, 183 
Secured party’s right to dispose of col- et seq.; 72 C.J.S. Pledges § 52 et seq.; 78 
lateral after default, sec. 87A-9-504. C.J.S. Sales § 597 et seq. 


53 Am. Jur. 969, Trust Receipts, § 10. 


DECISIONS UNDER FORMER LAW 


Repossession of Property ery on the note after property was re- 
Where conditional sales contract secured taken. Johnson v. Sanderson, 132 M 451, 
payment of note there could be no recov- 318 P 2d 248, 250. 


87A-9-504. Secured party’s right to dispose of collateral after default— 
effect of disposition. (1) A secured party after default may sell, lease 
or otherwise dispose of any or all of the collateral in its then condition or 
following any commercially reasonable preparation or processing. Any 
sale of goods is subject to the Chapter on Sales (Chapter 2). The proceeds 
of disposition shall be applied in the order following to 


(a) the reasonable expenses of retaking, holding, preparing for sale, 
selling and the like and, to the extent provided for in the agree- 
ment and not prohibited by law, the reasonable attorneys’ fees 
and legal expenses incurred by the secured party; 

(b) the satisfaction of indebtedness secured by the security interest 
under which the disposition is made; 

(c) the satisfaction of indebtedness secured by any subordinate se- 
curity interest in the collateral if written notification of demand 
therefor is received befere distribution of the proceeds is com- 
pleted. If requested by the secured party, the holder of a sub- 
ordinate security interest must seasonably furnish reasonable 
proof of his interest, and unless he does so, the secured party need 
not comply with his demand. 


(2) If the security interest secures an indebtedness, the secured party 
must account to the debtor for any surplus, and, unless otherwise agreed, 
the debtor is liable for any deficiency. But if the underlying transaction 
was a sale of account, contract rights, or chattel paper, the debtor is 
entitled to any surplus or is liable for any deficiency only if the security 
agreement so provides. 

(3) Disposition of the collateral may be by public or private proceed- 
ings and may be made by way of one or more contracts. Sale or other 
disposition may be as a unit or in parcels and at any time and place and 
on any terms but every aspect of the disposition including the method, 
manner, time, place and terms must be commercially reasonable. Unless 
collateral is perishable or threatens to decline speedily in value or is of a 
type customarily sold on a recognized market, reasonable notification of 
the time and place of any public sale or reasonable notification of the time 
after which any private sale or other intended disposition is to be made 
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shall be sent by the secured party to the debtor, and except in the case 
of consumer goods to any other person who has a security interest in the 
collateral and who has duly filed a financing statement indexed in the 
name of the debtor in this state or who is known by the secured party to 
have a security interest in the collateral. The secured party may buy at 
any public sale and if the collateral is of a type customarily sold in a 
recognized market or is of a type which is the subject of widely distributed 
standard price quotations he may buy at private sale. 

(4) When collateral is disposed of by a secured party after default, 
the disposition transfers to a purchaser for value all of the debtor’s rights 
therein, discharges the security interest under which it is made and any 
security interest or lien subordinate thereto. The purchaser takes free 
of all such rights and interests even though the secured party fails to 
comply with the requirements of this part or of any judicial proceedings 


(a) in the case of a public sale, if the purchaser has no knowledge 
of any defects in the sale and if he does not buy in collusion with 
the secured party, other bidders or the person conducting the 
sale; or 

in any other case, if the purchaser acts in good faith. 


(b) 


(5) A person who is liable to a secured party under a guaranty, en- 
dorsement, repurchase agreement or the like and who receives a transfer 
of collateral from the secured party or is subrogated to his rights has 
thereafter the rights and duties of the secured party. Such a transfer of 
collateral is not a sale or disposition of the collateral under this chapter. 


History: En. Sec. 9-504, Ch. 264, L. 
1963. 


Cross-References 


Collateral not owned by debtor, sec. 87A- 
9-112. 

Compulsory disposition of 
sec. 87A-9-505. 

Contract for sale of goods, breach by 
buyer, resale by seller, sec. 87A-2-706. 

Policy and scope of chapter, sec. 87A- 
9-102. 

Seeured party’s liability for failure to 
comply with Part 5 of this chapter, see. 
87A-9-507. 


collateral, 


Collateral References 


Chattel Mortgages€-162, 257 et seq.; 
Pledges€=53 et seq.; Sales€479. 

14 C.J.S. Chattel Mortgages §§ 157, 183, 
366 et seq.; 72 C.J.S. Pledges § 52 et seq.; 
78 C.J.S. Sales § 599 et seq. 

53 Am, Jur. 969, Trust Receipts, § 10. 


What constitutes a “public sale.” 4 ALR 
2d 575. 

Rights and duties of parties to condi- 
tional sales contract as to resale of re- 
possessed property. 49 ALR 2d 15. 


DECISIONS UNDER FORMER LAW 


Demand for Payment 


Where the buyer of a used car was 
given a reasonable time within which to 
make his initial payment, the dealer, be- 
fore reselling it, was under former section 
65-116 required to make demand of the 
buyer for payment, and where no such 
demand was made before resale, the buy- 
er’s subsequent offer to make payment was 
timely, and the seller was guilty of breach 
of contract. Evankovich v. Howard Pierce, 
Inc., 91 M 344, 352, 8 P 2d 653. 


Sale by Mortgagee 
Where a note is secured by a mortgage 


on personal property, the parties have a 
right to stipulate for a sale of such prop- 
erty, whenever the mortgagee deems him- 
self insecure, and for the mortgagee at his 
option to declare the debt due, though 
prior to the due date of the note; and, 
where this is done, and an action is 
brought for a balance due, the complaint 
is sufficient where it alleges that the prop- 
erty was so sold, though it does not allege 
that the plaintiff made demand for pay- 
ment of the note, or allege that he gave 
defendant notice of the time and place of 
sale; the circumstances did not change the 
mortgagee into a pledgee. Union Bank & 
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Trust Co. v. Himmelbauer, 56 M 82, 92, 
181 P 332, explained in 88 M 479, 484 
293 P 433. 


d 


Sale of Repossessed Chattels 


A provision in a promissory note (treat- 
ed as a conditional sale contract) that 


87A-9-506 


biles) as absolute, retake and sell them, 
applying the net proceeds upon the note, 
and if such proceeds were insufficient to 
discharge the debt, the maker to pay the 
deficiency, may properly be enforced under 
former section 74-207 and does not contra- 
vene public policy. First Nat. Bank of 


upon breach by the maker the payee might 


Missoula v. Marlowe, 71 M 461, 468, 230 
treat the sale of the chattels (automo- 


P 374. 


87A-9-505. Compulsory disposition of collateral—acceptance of the 
collateral as discharge of obligation. (1) If the debtor has paid sixty 
per cent of the cash price in the case of a purchase money security interest 
in consumer goods or sixty per cent of the loan in the case of another 
security interest in consumer goods, and has not signed after default a 
statement renouncing or modifying his rights under this part a secured 
party who has taken possession of collateral must dispose of it under 
section 87A-9-504 and if he fails to do so within ninety days after he takes 
possession the debtor at his option may recover in conversion or under 
section 87A-9-507 (1) on secured party’s liability. 

(2) In any other case involving consumer goods or any other collateral 
a secured party In possession may, after default, propose to retain the 
collateral in satisfaction of the obligation. Written notice of such proposal 
shall be sent to the debtor and except in the case of consumer goods to 
any other secured party who has a security interest in the collateral and 
who has duly filed a financing statement indexed in the name of the debtor 
in this state or is known by the secured party in possession to have a 
security interest in it. If the debtor or other person entitled to receive 
notification objects in writing within thirty days from the receipt of 
the notification or if any other secured party objects in writing within 
thirty days after the secured party obtains possession the secured party 
must dispose of the collateral under section 87A-9-504. In the absence of 
such written objection the secured party may retain the collateral in 
satisfaction of the debtor’s obligation. 

History: En. Sec. 9-505, Ch. 264, L. 
1963. 
Cross-References 


Secured party’s liability for failure to 
comply with Part 5 of this chapter, sec. 
87A-9-507. 

Secured party’s right to dispose of col- 
lateral after default, sec. 87A-9-504. 


Collateral References 


Chattel MortgagesG162 et seq., 257 et 
seq.; Pledges©=56; SalesC479. 

14 C.J.S. Chattel Mortgages §§ 183 et 
seq., 366 et seq.; 72 C.J.S. Pledges § 52 et 
seq.; 78 C.J.S. Sales § 599 et seq. 


DECISIONS UNDER FORMER LAW 


Remedy Available to Vendee, Not to 
Vendor or Guarantor 

The remedy provided by former section 
74-207 declaring that when 3314 _ per 
cent of the sale price of personal property 
sold conditionally has been paid and the 


vendor retakes and sells it, the contract 
shall be deemed fully performed, is avail- 
able only to the vendee and not to the 
vendor or an absolute guarantor. General 
Finance Co. v. Powell, 114 M 473, 480, 
138 P 2d 255. 


87A-9-506. Debtor’s right to redeem collateral. At any time before 


the secured party has disposed of collateral or entered into a contract for 
its disposition under section 87A-9-504 or before the obligation has been 
discharged under section 87A-9-505 (2) the debtor or any other secured 
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party may unless otherwise agreed in writing after default redeem the 
collateral by tendering fulfillment of all obligations secured by the col- 
lateral as well as the expenses reasonably incurred by the secured party in 
retaking, holding and preparing the collateral for disposition, in arranging 
for the sale, and to the extent provided in the agreement and not pro- 
hibited by law, his reasonable attorneys’ fees and legal expenses. 


History: En. Sec. 9-506, Ch. 264, L. Collateral References 


1963 Chattel Mortgages€=239, 293 et seq.; 
; Pledges©=50, 51; Sales@—481. 

PE AE 14 C.J.S. Chattel Mortgages §§ 336, 432 

Compulsory disposition of collateral, sec. ot seq.; 72 CJ.S. Pledges §§ 50, 51; 78 


87A-9-505. C.J.8. Sales § 628. 
Secured party’s right to dispose of col- 


lateral, see. 87A-9-504. 


87A-9-507. Secured party’s liability for failure to comply with this part. 
(1) If it is established that the secured party is not proceeding in accord- 
ance with the provisions of this part disposition may be ordered or re- 
strained on appropriate terms and conditions. If the disposition has 
occurred the debtor or any person entitled to notification or whose security 
interest has been made known to the secured party prior to the disposition 
has a right to recover from the secured party any loss caused by failure 
to comply with the provisions of this part. If the collateral is consumer 
goods, the debtor has a right to recover in any event an amount not less 
than the credit service charge plus ten per cent of the principal amount 
of the debt or the time price differential plus ten per cent of the cash price. 

(2) The fact that a better price could have been obtained by a sale 
at a different time or in a different method from that selected by the secured 
party is not of itself sufficient to establish that the sale was not made 
in a commercially reasonable manner. If the secured party either sells 
the collateral in the usual manner in any recognized market therefor or if 
he sells at the price current in such market at the time of his sale or 
if he has otherwise sold in conformity with reasonable commercial prac- 
tices among dealers in the type of property sold he has sold in a com- 
mercially reasonable manner. The principles stated in the two preceding 
sentences with respect to sales also apply as may be appropriate to other 
types of disposition. A disposition which has been approved in any judicial 
proceeding or by any bona fide creditors’ committee or representative of 
creditors shall conclusively be deemed to be commercially reasonable, but 
this sentence does not indicate that any such approval must be obtained 
in any case nor does it indicate that any disposition not so approved is 
not commercially reasonable. 

History: En. Sec. 9-507, Ch. 264, L. Collateral References 


1963. Chattel Mortgages€162 et seq., 256; 
Pledges€=28 et seq., 56; Sales€—481. 

Re ee eee : 14 O.J.8. Chattel Mortgages §§ 183 et 

Obligation of good faith, sec. 87A-1-203. seq., 365; 72 OJ.S. Pledges § 33 et seq.; 


Secured party’s right to dispose of col- 78 GJ.S. Sales § 627 et seq. 
lateral after default, sec. 87A-9-504. 


Title to collateral immaterial, sec. 87A- 
9-202, 
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CHAPTER 10 


EFFECTIVE DATE AND REPEALER 


Section 87A-10-101. 
87A-10-102. 
87A-10-103. 


Effective date. 
Provision for transition. 
Laws not repealed. 


87A-10-101. Effective date. This act shall become effective at midnight 
on January 1, 1965. It applies to transactions entered into and events 
occurring after that date. 


History: En. Sec. 10-101, Ch. 264, L. 
1963. 


87A-10-102. Provision for transition. Transactions validly entered into 
before the effective date specified in section 87A-10-101 and the rights, 
duties and interests flowing from them remain valid thereafter and may 
be terminated, completed, consummated or enforced as required or per- 
mitted by any statute or other law amended or repealed by this act as 
though such repeal or amendment had not occurred. 


History: En. Sec. 10-102, Ch. 264, L. 315 through 52-317, 55-101 through 55-1801, 
1963. 56-107, 65-104, 65-107, 65-115 through 65- 
126, 65-201 th h 65-219, 67-1702 th } 
Gorpiters Note , 6 through 65-219, 702 through 


67-1704, 72-303, 72-305 through 72-307, 74- 
The above text was designated as sub- 201, 74-202, 74-204 through 74-207, 74-321, 
74-401 through 74-403, 74-502, 86-705, 86- 
706, 88-101 through 88-149, 88-156 through 
88-160, and 93-4339. 


Repealing Clause 


Section 10-103, Ch. 264, Laws 1963 re- 
pealed all acts and parts of acts incon- 
sistent with this act, “except as provided 
in the following section [section 87A-10- 
L037 


section (2), section 10-102, Chapter 264, 
Laws 1963. Subsection (1) thereof spe- 
cifically repealed sections 5-1007, 5-1008, 
5-1016, 5-1017, 5-1048, 5-1047 through 5- 
1049, 8-501 through 8-507, 8-816 through 
8-818, 14-523, 15-603, 15-605, 15-628 through 
15-651, 16-2921, 17-308 through 17-314, 17- 
601, 17-602, 18-201 through 18-205, 30-601 
through 30-609, 45-106, 45-1104, 45-1301 
through 45-1305, 52-301 through 52-311, 52- 


87A-10-103. Laws not repealed. The Chapter on Documents of Title 
(Chapter 7) does not repeal or modify any laws prescribing the form or 
contents of documents of title or the services or facilities to be afforded 
by bailees, or otherwise regulating bailees’ businesses in respects not spe- 
cifically dealt with herein; but the fact that such laws are violated does 
not affect the status of a document of title which otherwise complies with 
the definition of a document of title (section 87A-1-201). 

References to a “branch” or “separate office” of a bank in this act are 
included to preserve uniformity in a Uniform Act and are not to be con- 
strued as affecting or amending in any way the laws of this state relative 
to the operation of branches or separate offices of a bank. 

This act does not repeal or modify any of the following provisions of 
the Revised Codes of Montana, 1947: section 66-219, relating to auctioneer’s 
memorandum of sale; section 72-411, relating to claims against carriers 
for damage to livestock; or sections 83-601 to 83-607, inclusive, relating to 
contract actions against the state. 


History: En. Sec. 10-104, Ch. 264, L. 
1963. 


tions 11-101 to 11-171) amended sections 
3-226, 5-803, 5-1001, 5-1114, 8-709, 11-2404, 
11-3714, 11-3721, 11-3910, 13-606, 16-2905, 
Compiler’s Note 16-2922, 16-2923, 19-103, 25-231, 32-1905, 45- 
Article 11 of Ch. 264, Laws 1963 (see- 109, 45-112, 45-116, 45-301, 45-308, 45-704, 
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45-707, 45-809, 45-911, 45-1106, 45-1107, 45- 4301, 93-4302, 93-4307, 93-4338, 93-4344, 93- 
1410, 47-124, 52-114, 52-116,-52-212, 52-312 4346, 93-5811, 93-6001, 93-6004, 93-8613, 93- 
to 52-314, 52-319 to 52-323, 53-110, 66-202, 401-22, and 93-1401-7, and added sections 
67-1301, 72-211, 72-224, 74-608, 79-1905, 88- 20-314, 52-117, 59-516.1, 67-1410, 74-825, 
152, 88-154, 89-109, 93-2802, 93-3403, 93- 74-505, and 93-6010. 
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TITLE 88 
WAREHOUSES AND STORAGE 


Chapter 1. Uniform Warehouse Receipts Act (88-101 to 88-149, 88-156 to 88-160 Re- 
pealed), 88-150 to 88-155. 


2. ee of warehouses and elevators on railroad right of way, 88-201 to 


CHAPTER 1 


UNIFORM WAREHOUSE RECEIPTS ACT 


Section 88-101 to 88-149. Repealed. 

88-150. Penalty for warehouseman to issue receipt when goods have not been 
delivered. 

88-151. Penalty for warehouseman to fraudulently issue receipt. 

88-152. Penalty for warehouseman to issue duplicate negotiable receipt when 
original is outstanding without marking the same “duplicate.” 

88-153. Penalty for issuing negotiable receipt for goods of which warehouse- 
man is owner. 

88-154. Penalty for delivering goods against which negotiable receipt is out- 
standing without obtaining possession of same. 

88-155. Penalty for negotiating receipt for deposited goods with defective 
title, 

88-156 to 88-160. Repealed. 


88-101 to 88-149. (4079 to 4127) Repealed—Chapter 264, Laws of 1963. 


Repeal the Uniform Warehouse Receipts Act, were 
These sections (Secs. 1 to 49, Ch. 154, L. repealed by Sec. 10-102, Ch. 264, Laws 
1917; See. 1, Ch. 181, L. 1955), a part.of 1963, effective January 1, 1965. 


88-150. (4128) Penalty for warehouseman to issue receipt when goods 
have not been delivered. A warehouseman or any officer, agent, or servant 
of a warehouseman who issues or aids in issuing a receipt knowing that the 
goods for which such receipt is issued have not been actually received by 
such warehouseman, or are not under his actual control at the time of issu- 
ing such receipt, shall be guilty of a crime and upon conviction shall be 
punished for each offense by imprisonment not exceeding five years, or by a 
fine not exceeding five thousand dollars or by both. 

History: En. Sec. 50, Ch. 154, L. 1917; Collateral References 
re-en, Sec. 4128, R. C. M. 1921. Warehousemen¢=36. 


93 C.J.S. Warehousemen and Safe De- 
positaries §§ 87-89. 


88-151. (4129) Penalty for warehouseman to fraudulently issue receipt. 
A warehouseman, or any officer, agent, or servant of a warehouseman, who 
fraudulently issues or aids in fraudulently issuing a receipt for goods know- 
ing that it contains any false statement, shall be guilty of a crime and upon 
conviction shall be punished for each offense by imprisonment not exceed- 
ing one year, or by a fine not exceeding one thousand dollars or by both. 


History: En. Sec. 51, Ch. 154, L. 1917; 
re-en. Sec. 4129, R. C. M. 1921. 
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88-152. (4130) Penalty for warehouseman to issue duplicate negotiable 
receipt when original is outstanding without marking the same “duplicate.” 
A warehouseman, or any officer, agent, or servant of a warehouseman, who 
issues or aids in issuing a duplicate or additional negotiable receipt for 
goods knowing that a former negotiable receipt for the same goods or any 
part of them is outstanding and uncanceled, without plainly placing upon 
the face thereof the word “duplicate,” except in the case of a lost, stolen 
or destroyed receipt after proceedings as provided for in section 87A- 
7-601 of the Uniform Commercial Code, shall be guilty of a crime, and 
upon conviction shall be punished for each offense by imprisonment not 
exceeding five years, or by a fine not exceeding five thousand dollars or 
by both. 

History: En. Sec. 52, Ch. 154, L. 1917; 


re-en. Sec. 4130, R. C. M. 1921; amd. Sec. 
11-154, Ch. 264, L. 1963. 


88-153. (4131) Penalty for issuing negotiable receipt for goods of which 
warehouseman is owner. Where there are deposited with or held by a ware- 
houseman goods of which he is owner, either solely or jointly or in common 
with others, such warehouseman, or any of his officers, agents or servants 
who knowing this ownership, issues or aids in issuing a negotiable receipt 
for such goods which does not state such ownership shall be guilty of a 
erime, and upon conviction shall be punished for each offense by imprison- 
ment not exceeding one year, or by a fine not exceeding one thousand dol- 
lars or by both. 


History: En. Sec. 53, Ch. 154, L. 1917; 
re-en. Sec. 4131, R. C. M. 1921. 


88-154. (4132) Penalty for delivering goods against which negotiable 
receipt is outstanding without obtaining possession of same. A warehouse- 
man, or any officer, agent, or servant of a warehouseman who delivers 
goods out of the possession of such warehouseman, knowing that a nego- 
tiable receipt, the negotiation of which would transfer the right to the pos- 
session of such goods is outstanding and uneanceled, without obtaining the 
possession of such receipt at or before the time of such delivery, shall, ex- 
cept where the receipt has been lost, stolen or destroyed or the goods have 
been lawfully sold or disposed of to satisfy a warehouseman’s lien or because 
of their perishable or hazardous nature, be guilty of a crime, and upon 
conviction shall be punished for each offense by imprisonment not exceeding 
one year, or by a fine not exceeding one thousand dollars or by both. 

History: En. Sec. 54, Ch. 154, L. 1917; 


re-en. Sec. 4132, R. C. M. 1921; amd. Sec. 
11-155, Ch. 264, L. 1963. 


88-155. (4133) Penalty for negotiating receipt for deposited goods with 
defective title. Any person who deposits goods to which he has not title, or 
upon which there is a lien or mortgage, and who takes for such goods a 
negotiable receipt which he afterwards negotiates for value with intent to 
deceive and without disclosing his want of title or the existence of the lien 
or mortgage shall be guilty of a crime, and upon conviction, shall be pun- 
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ished for each offense by imprisonment not exceeding one year, or by a fine 
not exceeding one thousand dollars or by both. 


History: En. Sec, 55, Ch. 154, L. 1917; 
re-en. Sec. 4133, R. C. M. 1921, 


88-156 to 88-160. (4134 to 4138) Repealed—Chapter 264, Laws of 1963. 


Repeal house Receipts Act, were repealed by See. 
These sections (Secs. 56 to 59, 62, Ch. 10-102, Ch. 264, Laws 1963, effective Janu- 
154, L. 1917), a part of the Uniform Ware- ary 1, 1965. 


CHAPTER 2 


LOCATION OF WAREHOUSES AND ELEVATORS ON RAILROAD 
RIGHT OF WAY 


Section 88-201. Location of grain warehouse or elevator on right of way—preliminary 
proceedings. 
88-202. Jurisdiction of district court. 
88-203. Proceedings in district court. 
88-204. Appeals to supreme court. 
88-205. Elevators and warehouses to be deemed public. 
88-206. Time limit for construction of elevator or warehouse. 
88-207. Connection of railroad with elevator—sidetracks. 


88-201. (6638) Location of grain warehouse or elevator on right of way 
—preliminary proceedings. Any person, firm, or corporation desirous of 
erecting and operating at or contiguous to any railway station or siding a 
warehouse or elevator for the purchase, sale, shipment, or storage of grain 
(including flaxseed) for the public for hire, may make application in 
writing, containing a description of that portion of the right of way of 
said railroad on which such person, firm, or corporation desires to erect a 
warehouse or elevator, and the size and capacity of the warehouse or 
elevator proposed to be erected, and the time for which it is desired to 
maintain such warehouse or elevator, to the person, firm, or corporation 
owning, leasing, or operating the railroad at such station or siding, for 
the right, privilege, and easement of erecting and maintaining for the time 
stated in such application, and for reasonable compensation for such ware- 
house or elevator as aforesaid, upon the right of way pertaining to such 
railway at such siding or station, and within and between the outside 
switches of the yard of such railway station or siding, and upon paying 
or securing in the manner hereinafter prescribed reasonable compensation 
for the right, privilege, and easement aforesaid, shall absolutely and un- 
conditionally be entitled to the same. Provided, however, that if the 
person, firm, or corporation owning, leasing, or operating the railroad is 
not willing that the portion of the right of way selected by the applicant 
should be appropriated for such purpose, and the parties cannot agree as 
to the quantity and location of the land upon which such grain warehouse 
or grain elevator shall be erected, the matter shall be determined by the 
district court in the same manner and by the same proceeding for de- 
termining the amount of compensation to be paid where the parties cannot 
agree as to the amount. 

History: En. Sec. 1, Ch. 43, -L. 1913; Collateral References 
re-en. Sec. 6638, R. C. M, 1921. Eminent Domain€=38, 166-170. 
29 C.J.S. Eminent Domain §§ 59, 209, 


211-218, 222-225. 


039 


88-202 WAREHOUSES AND STORAGE 


88-202. (6639) Jurisdiction of district court. The application provided 
in the preceding section shall also state the amount the applicant deems 
reasonable compensation for the right, privilege, and easement he desires to 
acquire, and said applicant shall tender and pay to such person, firm, 
or corporation, from whom such easement is sought, the sum stated in 
such application, and in ease the amount so named and tendered is not 
accepted, and the parties cannot agree on the amount to be paid for such 
right, privilege, and easement, the same shall be ascertained, assessed, and 
determined by proceedings in the district court of the county in which 
the station or siding at which the right, privilege, and easement sought is 
situated, which court is hereby given full jurisdiction in the premises, and 
shall at all times be deemed open and in session for the purposes of this 
chapter. It shall be the duty of any person, firm, or corporation to whom 
application is made for the right to erect and maintain an elevator or 
warehouse, under the provisions of this chapter, within thirty days after 
the receipt of such application, to notify said applicant in writing of the 
acceptance or rejection of the amount stated in said application to be 
reasonable compensation for the right, privilege, and easement sought to 
be acquired, and in case such person, firm, or corporation fails to notify 
the applicant within said thirty days, such person, firm, or corporation 
shall be deemed to have accepted said amount, and upon the payment or 
tender thereof, said applicant shall be deemed to have acquired the right, 
privilege, and easement applied for. 


History: En. Sec. 2, Ch. 43, L. 1913; 
re-en. Sec. 6639, R. C. M. 1921. 


88-203. (6640) Proceedings in district court. Proceedings in the dis- 
trict court shall be instituted and carried on as follows: The parties seeking 
the right, privilege, and easement aforesaid shall present to and file with the 
district court a petition in writing and under oath, specifying and describ- 
ing the right, privilege, and easement sought, and the time for which the 
same is sought and the fact that the parties to the proceedings are unable 
to agree upon the amount of compensation therefor. A copy of the ap- 
plication for such privilege shall be attached to said petition, and there- 
upon it shall be at once the duty of the court by its order in writing to 
fix a time, not more than thirty days thereafter, within which the said 
person, firm, or corporation so owning, managing, or controlling such rail- 
road shall appear and join issue in said proceeding. Such notice shall 
be served as a summons is served in civil actions, and shall be ample notice 
to the parties so served to appear and join in the proceedings, and shall 
be ample to give the court full jurisdiction over the party against whom 
the proceedings are instituted and the property involved in the proceeding. 
The manner of joining issue and the procedure at the trial shall be the 
same as that in any other civil action at law. The trial of such issue shall 
be expedited by the court as much as possible. At the trial the court or 
jury, as the case may be, shall find and assess the compensation, both 
in the form of an annual rental and in the form of a gross sum, for the 
right, privilege, and easement sought, and immediately after the finding 
or verdict has been made, the party against whom the proceedings have 
been taken shall elect whether to receive the annual rental or the gross 
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sum found, and in ease such election is not made by said party, then the 
other party to the proceedings may make such election, and after election 
is made as aforesaid, judgment shall be rendered adjudging, among other 
things, that upon payment of the gross sum found, or the annual rental 
found, yearly in advance, as the case may be, the party instituting the 
proceedings shall be entitled to the right, privilege, and easement of erect- 
ing and maintaining the elevator or warehouse asked for in the appli- 
cation and petition aforesaid, and for the time therein specified; and 
thereupon the party in whose favor said judgment is rendered shall be 
entitled to a writ of execution in proper form to immediately invest such 
party with the right, privilege, and easement aforesaid. In case the 
annual rental is elected, the same shall be paid yearly in advance, and if 
not so paid after thirty days’ default, the right, privilege, and easement 
aforesaid shall be absolutely forfeited. 
History: En. Sec. 3, Ch. 43, L. 1913; Collateral References 


re-en. Sec. 6640, i: Cc. M. 1921, Eminent Domain©@17 2-249, 
29 C.J.S. Eminent Domain § 209 et seq. 


88-204. (6641) Appeals to supreme court. Within thirty days after the 
entry of said judgment as hereinbefore provided, but not later, an appeal 
may be taken by either party to the supreme court; but such appeal shall 
not stay or hinder the use or enjoyment to the fullest extent of the right, 
privilege, and easement asked for by the petition and conferred by the 
judgment, if the party instituting the proceedings shall make and file a 
bond with sureties, to be approved by the court, in an amount double the 
eross sum or annual rental, conditioned to pay such sum or rental and to 
abide and satisfy any judgment the supreme court may render in the 
premises. Costs and disbursements, as in civil actions, in each court, shall 
be paid by the unsuccessful party. If the finding of the court or jury is 
for a less or the same amount as tendered by the petitioner before insti- 
tuting the proceedings, then the petitioner shall be deemed the successful 
party. But if the amount found is larger than the sum tendered, then the 
petitioner shall be deemed the unsuccessful party. Hither party may 
appeal from that part of the judgment determining the quantity and 
location of the land upon which such warehouse or elevator is to be erected, 
and in the event of such appeal the judgment shall be suspended pending 
the appeal. 

History: En. Sec. 4, Ch. 43, L. 1913; Collateral References 


re-en. Sec, 6641, R. C. M. 1921. Eminent Domain€=250-263. 
30 C.J.S. Eminent Domain § 343 et seq. 


88-205. (6642) Elevators and warehouses to be deemed public. All 
elevators and warehouses erected and maintained under the provisions of 
this chapter shall be deemed public elevators, and public warehouses, and 
shall be subject to legislative control. 


History: En. Sec. 5, Ch. 43, L. 1913; 30 C.J.S. Eminent Domain § 451; 93 
re-en. Sec. 6642, R. C. M. 1921. C.J.S. Warehousemen and Safe Deposi- 
taries § 1. 


Collateral References 
Eminent Domain@=318 et seq.; Ware- 
housemen¢—1, 3. 
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88-206. (6643) Time limit for construction of elevator or warehouse. 
Any person, firm, or corporation availing themselves of the provisions of 
this act shall, within sixty days after the amount to be paid for the easement 
acquired thereunder is finally determined, by agreement or by proceedings 
in court, commence the erection of the warehouse or elevator mentioned 
in the application, and complete the same within ninety days thereafter, 
and in ease of failure to comply with the provisions of this section, such 
person or persons shall be deemed to have abandoned the right acquired, 
and the part or portion of the railroad right of way described in the 
application shall be subject to selection by other applicants who may desire 
to avail themselves of the provisions of this act. 

History: En. Sec. 6, Ch. 43, L. 1913; Collateral References 


re-en. Sec. 6643, R. C. M. 1921. Eminent DomainG~323. 
30 C.J.S. Eminent Domain §§ 456-458. 


88-207. (6644) Connection of railroad with elevator — sidetracks. 
Every railroad company or corporation organized under the laws of this 
state, or doing business therein, shall, upon application in writing, provide 
reasonable sidetrack facilities and running connections between its main 
track and elevators and warehouses upon or contiguous to its right of way at 
stations; and every such railroad corporation shall permit connections to 
be made and maintained in a reasonable manner with its sidetracks to 
and from any warehouse or elevator, without reference to its size, cost, or 
capacity, where grain is or may be stored; provided, that such railroad 
company shall not be required to construct or furnish any sidetracks 
except upon its own land or right of way; provided, the reasonable cost 
of the construction of such sidetracks and connections, except the cost of 
the rails and fastenings, shall be paid by the person or persons for whose 
benefit such sidetracks are provided or connections made; provided further, 
that such elevators and warehouses shall not be constructed within one 
hundred feet of any existing structure, and shall be at safe fire distance 
from the station buildings, and so as not essentially to conflict with the 
safe and convenient operation of the road; and where stations are ten 
miles or more apart, the railroad company, when required so to do by the 
board of railroad commissioners of the state of Montana, shall construct 
and maintain a sidetrack for the use of shippers between such stations. 

History: En. Sec. 7, Ch. 43, L. 1913; Collateral References 


re-en. Sec. 6644, R. C. M. 1921. Railroads@=87, 225. 
74 C.J.S. Railroads §§ 56, 121. 
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Chapter 1. 


TITLE 89 
WATERS AND IRRIGATION 


Water conservation board, state, 89-101 to 89-141, 

Electrification Authority Act, State, Repealed—Section 1, Chapter 213, 
Laws of 1953. 

State planning board for development of water and other resources, 89-301 
to 89-309. 

Water conservation moneys, 89-401 to 89-403. 

Public waters, 89-501. 

Public docks and wharves, 89-601 to 89-605. 

Dams and reservoirs—construction and examination of, 89-701 to 89-714. 

Water rights—appropriation and adjudication, 89-801 to 89-864. 

Yellowstone River Compact—ratification of, 89-901 to 89-916. 

Water commissioners—determination of joint rights, 89-1001 to 89-1024. 

Water users’ associations organized under federal law, 89-1101 to 89-1106, 

Irrigation districts—organization, 89-1201 to 89-1220. 

Irrigation districts—board of commissioners, powers, duties and elections, 
89-1301 to 89-1325. 

Irrigation districts—extension—change in boundaries of area—court pro- 
cedure, 89-1401 to 89-1416. 

Irrigation districts—construction of works, 89-1501. 

Irrigation districts—rights of way—use and apportionment of water, 89- 
1601 to 89-1617. 

Irrigation districts—bonds, 89-1701 to 89-1715. 

Irrigation districts—taxes and assessments, 89-1801 to 89-1832. 

Irrigation districts—lmitation of indebtedness—validation of warrants— 
bankruptey—financial aid, 89-1901 to 89-1906. 

Irrigation districts—dissolution, 89-2001 to 89-2008. 

Irrigation districts—appeals—miscellaneous provisions, 89-2101 to 89-2128. 

Drainage districts—petition for creation—court procedure thereon, 89-2201 
to 89-2218. 

Drainage districts— commissioners — election — organization—reports, 89- 
2301 to 89-2351. 

Drainage districts—taxes and assessments, 89-2401 to 89-2412. 

Drainage districts—bonds—refunding indebtedness, 89-2501, 89-2502. 

Drainage districts—procedure to bring benefited lands into district, 89- 
2601. 

Drainage districts—continuation and alteration of existing districts, 89- 
2701 to 89-2713. 

Drainage districts—miscellaneous provisions, 89-2801 to 89-2825. 

Appropriation and regulation of ground water (89-2901 to 89-2910 Re- 
pealed), 89-2911 to 89-2936. 

Sage Creek Basin, 89-3001, 89-3002. 

Wells, Repealed—Section 28, Chapter 237, Laws of 1961. 

Columbia Interstate Compact—ratification, 89-3201 to 89-3207, 


CHAPTER 1 


WATER CONSERVATION BOARD, STATE 


Section 89-101. Water conservation a state purpose. 
89-102. Definitions. 
89-103. State water conservation board — officers — meetings — quorum — em- 


ployees—counsel—compensation. 


89-104. Acquisition of necessary property. 
89-105. Power of board to construct works and to act beyond jurisdiction. 
89-106. Water conservation board may construct irrigation works across 


streams, highways, ete. 
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89-107. State water conservation board authorized to construct Sidney pump- 
ing project. 

89-108. Appropriation of water from Yellowstone river. 

89-109. Water conservation revenue bonds. 

89-110. Lien upon bond proceeds. 

89-111. Trust indenture, resolution and covenants of board. 

89-112. Conveyance in trust or mortgage provisions may be included in bonds 
—rights of purchaser on foreclosure sale. 

89-113. Funds. 

89-114. Construction funds. 

89-115. Water funds—rates—sale of water—lease and sale of water rights and 
property. 

89-116. Sinking funds. 

89-116.1. Disposition of moneys received from sale of water. 

89-116.2. Repealed. 

89-117. Contracts with the United States. 

89-118. Powers and duties of board—actions at law—bond of seeretary- 
treasurer, 

89-119. Actions by trustee and bondholders, 

89-120. Limitation of liability—receipt of contributions and appropriations 
authorized. 

89-121. Appropriation of waters—recording of notice—date of right. 

89-122. Extent of water right of board. 

89-123. Protection of prior rights—devices to be provided by appropriators— 
control may be granted to board. 

89-124. Conformity to federal regulations authorized. 

89-125. Powers of board concerning waters and appropriations thereof. 

89-126. Board a body corporate. 

89-127. Sale or disposal of waters—disposal of waterworks systems, provi- 
sion for. 

89-128. Act liberally construed. 

89-129. Emergency declaration. 

89-130. Declaration of policy of state. 

89-131. Powers of board to co-operate with federal government. 

89-132. Powers of board to carry out policy of state—agreements—powers 
under public works program. 

89-133. Officers and employees of state may be utilized by federal government. 

89-134. State officers to co-operate with board. 

89-135. Execution of instruments by board, manner of. 

89-136. Power to issue revenue bonds—state not liable on bonds. 

89-137, Additional and supplemental powers—proceedings heretofore taken by 
board. 

89-138. Purpose and construction of act. 

89-139. Preamble and purpose of act. 

89-140. State agencies and boards and counties authorized to contraet with 
water conservation board. 

89-141. Nature of obligations. 


89-101. (349.1) Water conservation a state purpose. It is hereby de- 
clared that the public interest, welfare, convenience and necessity require 
the construction of a system of works, in the manner hereinafter provided, 
for the conservation, development, storage, distribution and utilization of 
water. The construction of said system of works, is and is hereby declared 
to be, a single object; and the construction, operation and maintenance of 
said system of works, as herein provided for, is, hereby declared to be, a 
single object; and the construction, operation and maintenance of said sys- 
tem of works, as herein provided for, is hereby declared to be in all 
respects for the welfare and benefit of the people of the state, for the 
improvement of their prosperity and living conditions; and the state water 
conservation board hereinafter created shall be regarded as performing a 
gvovernmental function in carrying out the provisions of this act. 

History: En. Sec. 1, Ch. 35, Ex. L. 1933. 
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Constitutionality 


Sections 89-101 et seq. creating the state 
water conservation board are constitu- 
tional. State ex rel. Normile v. Cooney, 
100 M 391, 47 P 2d 6387. 


Acts Not Impliedly Repealed 


Under the rules that repeals by impli- 
eation are not favored by the courts, and 
the intention of the legislature gathered, 
inter alia, from the history of the act, and 
effort made to reconcile the statutes in 
question, held, that ch. 35, Laws Ex. Sess. 
1933-34 (89-101 et seq.), and ch. 95, Laws 
of 1935, amendatory thereof, were not im- 
pliedly repealed by chapter 169 also passed 
at the 1935 session (89-401 and 89-402). 
State ex rel. Normile v. Cooney, 100 M 
feist, 095, 47 P 2d 637. 


Federal Court without Jurisdiction of 
Action against Board 


The Montana water conservation board 
is a mere arm of the state, and, hence, 


89-102 


action by nonresident corporation against 
the board and its members to enjoin inter- 
ference with corporation’s water rights 
was in effect an action against the state, 
so that federal district court was without 
jurisdiction to entertain it. (Citing see- 
tions 89-101 to 89-141.) Broadwater-Mis- 
souri Water Users’ Assn. v. Montana 
Power Co., 139 F 2d 998, 1000. 


References 


Farmers State Bank of Conrad v. City 
of Conrad, 100 M 415, 420, 47 P 2d 853; 
Kraus v. Riley, 107 M 116, 119, 80 P 2d 
864; Federal Land Bank v. Morris, 112 
M 445, 456, 116 P 2d 1007. 


Collateral References 


Waters and Water Courses@=213. 

94 C.J.S. Waters § 315. 

17A Am. Jur. 430, Drains and Sewers, 
§ 1 et seq.; 30 Am. Jur. 850, Irrigation, 
§ 1 et seq.; 56 Am. Jur. 493, Waters, §1 
et seq. 


89-102. (349.2) Definitions. As used in this act, the following words 
and terms shall have the following meanings: 

(a) The word “board” shall mean the state water conservation board 
hereinafter created. 

(b) The word “works” shall be deemed to include all property, rights, 
easements and franchises relating thereto and deemed necessary or con- 
venient for their operation, and all water rights acquired or exercised by the 
board in connection with such works, and shall embrace all means of con- 
serving and distributing water, including, without limiting the generality 
of the foregoing, reservoirs, dams, diversion canals, distributing canals, 
lateral ditches and pumping units, mains, pipelines and waterworks systems 
and shall include all such works for the conservation, development, storage, 
distribution and utilization of water including, without limiting the gener- 
ality of the foregoing, works for the purpose of irrigation, development of 
power, watering of stock, supplying of water for public, domestic, industrial 
and other uses for fire protection. 

(ce) The term “cost of works” shall embrace the cost of construction, 
the cost of all lands, property, rights, easements and franchises acquired, 
which are deemed necessary for such construction, the cost of all water 
rights acquired or exercised by the board in connection with such works, 
the cost of all machinery and equipment, financing charges, interest prior 
to and during construction and for a period not exceeding three (3) years 
after the completion of construction, cost of engineering and legal ex- 
penses, plans, specifications, surveys, estimates of cost, and other expenses 
necessary or incident to determining the feasibility or practicability of 
any project, administrative expense and such other expenses as may be 
necessary or incident to the financing herein authorized and the construe- 
tion of the works and the placing of the same in operation. 

(d) The word “owner” shall include all individuals, irrigation dis- 
tricts, incorporated companies, societies or associations having any title or 
interest in any properties, rights, easements or franchises to be acquired. 
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(e) The word “project” shall mean any one of the works hereinabove 
defined or any combination of such works which are physically connected 
or jointly managed and operated as a single unit. 

(f) In case any water rights shall be acquired or exercised by the 
board in connection with two or more works and/or projects, the board 
by resolution shall apportion or allocate to each of such works and/or 
projects such part of such water rights as it may determine, and upon the 
adoption of such a resolution, such water rights shall be deemed to be a 
part of each of such works and/or projects to the extent that such water 
rights have been so apportioned or allocated thereto respectively. 

History: En. Sec. 2, Ch. 35, Ex, L. Collateral References 
1933; amd. Sec. 1, Ch. 95, L. 1935. Statutes€>179, 199. 


References 82 G.ie. Statutes §§ 209, 210. 


State ex rel. City of Livingston v. State 
Water Conservation Board, 134 M 403, 332 
P 2d 913, 917. 


89-103. (349.3) State water conservation board—officers—meetings— 
quorum—employees—counsel—compensation. (1) There is hereby cre- 
ated a board to be known as the “state water conservation board,” and by 
that name the board may sue and be sued, plead and be impleaded, and 
contract and be contracted with. The board shall consist of five (5) mem- 
bers, and the governor and state engineer shall be members ex officio. The 
three (3) remaining members shall be qualified electors of the state and shall 
be appointed by the governor. Immediately after the passage and approval 
of this act, and before the adjournment of the present legislative assembly, 
the governor shall appoint one (1) member whose term of office shall ex- 
pire on the second (2) Monday in January, 1935, another member whose 
term of office shall expire on the second (2) Monday in January, 1937, and 
another member whose term of office shall expire on the second (2) Mon- 
day in January, 1939, and their successors shall be appointed for a term 
of six (6) years, except that any person appointed to fill a vacaney shall be 
eligible for reappointment. Any of the appointed members of the board 
may be removed by the governor at any time, and any vacancy caused by 
the death, removal, or resignation or disqualification of any appointed 
member shall be filled by appointment as hereinabove provided. Succeed- 
ing appointments, except when made to fill a vacancy, shall be made on or 
before the second (2) Monday in January during the biennial session of 
the legislative assembly preceding the commencement of the term for which 
the appointment is made. Before entering upon the discharge of his duties, 
each appointed member shall take, subscribe and file with the secretary of 
state the oath prescribed by the constitution. 

(2) The governor shall be the chairman of the board and the vice-chair- 
man shall be the secretary and treasurer of the board. The board shall main- 
tain its principal office in the city of Helena and may maintain such branch 
offices as it may determine. It shall elect a vice-chairman at its first meeting 
who shall preside at all meetings of the board when the chairman thereof is 
absent. It may provide for the holding of regular meetings and may hold 
a special meeting for the transaction of any business which may properly 
come before the board at any time and at any place in the state upon the 
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eall of the chairman or the vice-chairman or any two (2) members, notice of 
which may be given by telegram or by depositing in the mails at least forty- 
eight (48) hours before the meeting; but no notice shall be necessary if at 
least four (4) members of the board shall be present. A majority in number 
of the members shall constitute a quorum and the affirmative or negative 
vote of three (3) members shall be necessary to bind the board. 

(3) The board shall have and adopt a seal bearing its name, which seal 
shall be affixed to such records and other instruments as it may direct, and 
all courts shall take judicial notice of said seal. It is authorized to adopt 
from time to time, as necessary or expedient, suitable rules and regula- 
tions for the administration of this act. The attorney general shall act as 
legal adviser for the board and shall perform such legal services as the 
board may request; he shall receive his actual and necessary expenses 
when engaged in travel in the performance of such services. With his 
consent the board may employ additional legal counsel, and the board may 
also appoint such technical and other assistants and employees as may be 
necessary to enable it to perform its duties and carry out the purposes 
of this act, and may fix their compensation and secure such fidelity bonds 
as it may deem advisable. 

(4) Each appointed member of the board shall receive, as compensation 
for his services, the sum of ten dollars ($10.00) per day for each day actually 
engaged in the performance of the duties of his office, including time of 
travel between his home and the place at which he performs such duties, 
together with actual traveling and maintenance expenses while away from 
his home in the performance of the duties of his office. All such compensa- 
tion and expenses shall be paid solely from the funds provided under the 
authority of this act. The state engineer shall exercise such powers and per- 
form such duties, in addition to his regular duties as state engineer and 
as the board shall prescribe, and may receive and be paid such additional 
salary for such additional duties as may be fixed by the board. 


History: En. Sec. 3, Ch. 35, Ex. L. 1933. 7 C.J.S. Attorney General §5; 94 CJS. 


Waters § 315. 
Collateral References 


Attorney General€—6; Waters and Water 
CoursesC=36 et seq. 


89-104. (349.4) Acquisition of necessary property. The board shall 
have power to acquire by purchase, or exchange upon such terms and con- 
ditions and in such manner as it may deem proper, and to acquire by con- 
demnation in accordance with and subject to the provisions of any and all 
existing laws applicable to the condemnation of property for public use, any 
land, rights, water rights, easements, franchises and other property deemed 
necessary or proper for the construction, operation and maintenance of such 
works. Title to property purchased or condemned shall be taken in the name 
of the board. The board shall be under no obligation to aecept and pay for 
any property condemned under this act except from the funds provided 
by this act, and in any proceedings to condemn, such orders may be made 
by the court having jurisdiction of the suit, action or proceeding as may 
be warranted by law and the facts. 

In condemnation proceedings brought under the powers of eminent 
domain for the purpose of carrying out the provisions of this act, all per- 
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sons interested in the title of or holding liens upon the property sought to 
be acquired as disclosed by the public records, shall be made parties, and 
the court in such aetion shall partition and distribute the damages awarded, 
if any, among such persons as their rights are made to appear. In the event 
of controversy between them the court may direct the amount of such 
damage awarded to be paid into court to abide the result of further appro- 
priate proceedings either at law or in equity. 

The taking possession of the property sought to be condemned shall not 
be delayed by reason of any dispute between such rival claimants or the 
failure to join any of them as a party to said proceedings in condemnation. 


History: En. Sec. 4, Ch. 35, Ex. L. 1933. servation Board, 134 M 403, 332 P 2d 913, 
919, 
Cross-Reference 


State lands, sale to board, see. 81-801. Collateral References 


; Eminent Domain¢=28, 29; Waters and 
Ditches Water Courses@217. 
Ditches of the state water conservation 29 C.J.S. Eminent Domain §§ 45, 47; 94 
board belong to the state. State ex rel. C.J.S. Waters § 315. 
City of Livingston v. State Water Con- 


89-105. (349.5) Power of board to construct works and to act beyond 
jurisdiction. The board is hereby authorized to construct, whenever it 
shall deem such construction expedient, any public works as hereinabove 
defined, the cost of such construction to be paid wholly by means of or with 
the proceeds of revenue bonds hereinafter authorized or of a grant to aid in 
financing such construction from the United States of America or any 
instrumentality or agency thereof and of other funds provided under the 
authority of this act. Before constructing any project, the board shall 
make estimates of the cost of the project, of the cost of maintaining, repair- 
ing and operating the same, and of the revenues to be derived therefrom, 
and no such project shall be constructed unless, according to such esti- 
mates, the revenues to be derived therefrom will be sufficient to pay the 
eost of maintaining, repairing and operating the same, and to pay the 
principal and interest of revenue bonds which may be issued for the cost 
of such project; provided, however, that in connection with the issuance 
of any of such bonds, the failure of the board to make the estimates re- 
quired by this section or to make same in proper form shall in no way 
affect the validity or enforceability of any such bonds or of the trust inden- 
ture, resolution or other security therefor. 

The purpose of this act is to meet, so far as possible, a state-wide need 
for the conservation and use of water, through the construction and opera- 
tion of projects designed for such purposes. The board is therefore em- 
powered to make such investigations as may be necessary to plan and 
carry out a comprehensive state-wide program of water conservation. The 
projects to be finally constructed shall qualify as parts of such state-wide 
program and shall be approved by the board upon the showing of their 
prospective ability to meet, through the sale of water or other services, the 
cost of operation, maintenance and repair and the amortization of the cost 
of the construction; provided, however, that the failure of the board to 
determine such prospective ability of a project shall in no way affect the 
validity or enforceability of any of such bonds or of the trust indenture, 
resolution, or other security therefor. 
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The board may exercise any of its powers: 

(a) In any adjoining state, unless the exercise of such power is not 
permitted under the laws of such state or of the United States of America. 

(b) In any national forest or public domain of the United States of 
America adjoining, or located in, the state of Montana, unless the exercise 
of such powers is not permitted under the laws of the United States of 
America. 

(c) In any adjoining country unless the exercise of such powers is 
not permitted under the laws of such country or of the United States or 
under the treaties between such country and the United States; provided 
that the provisions of sections 89-120, 89-121, 89-122 and 89-124 shall not 
apply to waters appropriated and located outside the state so long as such 
waters are located outside the state or to rights in waters appropriated and 
located outside the state, and that all such waters shall be appropriated and 
all rights in such waters acquired by the board in compliance with the 
laws of the jurisdiction in which such waters are located and appropriated 
and with the laws of the United States. 


History: En. Sec. 5, Ch. 35, Ex. L. 
1933; amd. Sec. 2, Ch. 95, L. 1935. 


References 


Collateral References 


Waters and Water Courses¢=217. 
94 C.J.S. Waters § 315. 


State ex rel. City of Livingston v. State 
Water Conservation Board, 1384 M 408, 332 
P 2d 913, 918. 

89-106. Water conservation board may construct irrigation works across 
streams, highways, etc. The state water conservation board of the state of 
Montana shall have the power to construct irrigation works across any 
stream of water, watercourse, streets, avenues, highways, railways, canals, 
ditches or flumes which the route of said canal or canals may intersect or 
cross, in such manner as to afford security to life and property; but the 
board shall restore the same, when so crossed or intersected, to its former 
state, as near as may be, so as not to destroy its usefulness; and every com- 
pany whose railroads shall be intersected or crossed by said works shall 
unite with said board in forming said intersection and crossing; and if such 
railroad company and said board, or the owners and controllers of said 
property, thing, or franchise so to be crossed cannot agree upon the amount 
to be paid therefor, or the points or the manner of said crossing or inter- 
sections, the same shall be ascertained and determined in all respects as 
herein provided in respect to taking of land for public use. 

But nothing herein contained shall require the payment to the state or 
any subdivision thereof, of any sum for the right to cross any public high- 
way with any such works. The right of way is hereby given, dedicated, 
and set apart to locate, construct, and maintain said works over and 
through any of the lands which are now or hereafter may be the property 
of this state. 


History: En. Sec. 1, Ch. 69, L. 1937. fulness, is a duty of the board to maintain 


bridges made necessary by the project. 


Bridge Repairs 

A necessary implication, which a reading 
of this act (89-101 et seq.) together raises, 
is that concomitant with the duty of con- 
structing bridges, so as to restore roads, 
highways and streets to their former use- 


State ex rel. City of Livingston v. State 
Water Conservation Board, 134 M 403, 332 
P 2d 913, 919. 

On appeal from a mandamus proceed- 
ing to force state water conservation board 
to repair and rebuild bridges over ditch, 
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owned by board where it crosses city 
streets, before the supreme court could 
affirm the judgment of the district court it 
had to be shown that some law enjoined 
upon board an affirmative duty to repair 
the bridges in question. State ex rel. City 
of Livingston v. State Water Conservation 
Board, 1384 M 403, 332 P 2d 913, 915, 916. 

This section reveals no intention of the 
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tive duty to repair bridges which are 
necessitated by its works. State ex rel. 
City of Livingston v. State Water Con- 
servation Board, 134 M 403, 332 P 2d 913, 
917. 


Collateral References 


Waters and Water Courses@217. 
94 C.J.S. Waters § 315. 


legislature that the board has the affirma- 


89-107. State water conservation board authorized to construct Sidney 
pumping project. The state water conservation board of the state of Mon- 
tana is hereby authorized and empowered to construct and operate a cer- 
tain irrigation project in the vicinity of Sidney, Montana, an application 
for which project has been presented by the state water conservation board 
to the federal emergency administration of public works and is known and 
designated in such federal emergency administration of public works as 
the “Sidney pumping project,’ P. W. A. docket Montana No. 1114-R, and 
to make all necessary arrangements and contracts with the federal emer- 
gency administration of public works for the financing, construction and 
operation of said project. 

History: En. Sec. 1, Ch. 155, L. 1937. 


89-108. Appropriation of water from Yellowstone river. The said state 
water conservation board is further authorized and empowered to appro- 
priate and divert waters from the Yellowstone river for the construction 
of said project and to convey, permit and supervise the use of said waters in 
the state of North Dakota as well as the state of Montana, and to exercise 
all powers herein given to said board in connection with said project to the 
same extent and in the same manner as if the said project was located 
wholly within the state of Montana. 


History: En. Sec. 2, Ch. 155, L. 1937. 


89-109. (349.6) Water conservation revenue bonds. (1) The board is 
hereby authorized to provide, by resolution, at one time or from time to 
time, for the issuance of water conservation revenue bonds of the state for 
the purpose of paying the cost as hereinabove defined of any one or more 
such public works, the principal and interest of which bonds shall be pay- 
able solely from the special fund herein provided for such payment. Such 
bonds shall mature at such time, or times, not more than forty (40) years 
from their date, or dates, as may be fixed by such resolution, but may be 
made redeemable before maturity at the option of the state, to be exercised 
by the board, at such price, or prices, and under such terms and conditions 
as may be fixed by the board prior to the issuance of the bonds. The board 
shall determine the rate of interest such bonds shall bear, not exceeding 
six per centum (6%) per annum, the time, or times, of payment of such 
interest, the form of the bonds and the interest coupons to be attached 
thereto, and the manner of executing the bonds and coupons, and shall 
fix the denomination, or denominations, of the bonds and the place, or 
places, of payment of principal and interest thereof, which may be at any 
bank or trust company within or without the state. 
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(2) All bonds issued under this act shall contain a statement on their 
face that the state shall not be obligated to pay the same or the interest 
thereon except from the special fund hereinafter set forth. In case any of 
the officers whose signatures appear on the bonds or coupons shall cease to 
be such officers before the delivery of such bonds, such signatures shall 
nevertheless be valid and sufficient for all purposes, the same as if they had 
remained in office until such delivery. All such bonds shall be fully negoti- 
able, as provided by the Uniform Commercial Code—Investment Securities. 
Such bonds shall not constitute or be a debt, liability or obligation of the 
state, and shall be secured only by the revenues of such works and the funds 
received from the sale or disposal of water and from the operation, lease, 
sale or other disposition of the works, property and facilities to be acquired 
out of the proceeds of such bonds. 

(3) Provisions may be made for the registration of any of the bonds in 
the name of the owner as to principal alone or as to both principal and 
interest. The bonds authorized under the provisions of this act may be 
issued and sold from time to time, and in such amounts as may be deter- 
mined by the board, and the board may sell the bonds in such manner and 
for such price as it may determine to be for the best interests of the state, 
but no such sale shall be made for less than a price which, computed with 
relation to the absolute maturity of the bonds in accordance with standard 
tables of bond values, will show a net return of six per centum (6%) per 
annum to the purchaser upon the amount paid therefor. The proceeds of 
such bonds shall be used solely for the payment of the cost of the works and 
shall be checked out in such manner and under such restrictions, if any, 
as the board may provide. 

(4) If the proceeds of the bonds, by error of calculation or otherwise, 
shall be less than the cost of the works, additional bonds may in like manner 
be issued to provide the amount of such deficit and, unless otherwise pro- 
vided in the trust indenture hereinafter mentioned or in the resolution 
authorizing the bonds, shall be deemed to be of the same issue and shall 
be entitled to payment from the same fund, without preference or priority 
of the bonds, first issued for the same works. If the proceeds of bonds issued 
for any such works shall exceed the cost thereof, the surplus shall be paid 
into the fund hereinafter provided for the payment of principal and interest 
of such bonds. Prior to the preparation of definitive bonds, the board may 
under like restrictions issue temporary bonds with or without coupons, ex- 
changeable for definitive bonds when such bonds have been executed and 
are available for delivery. Such bonds may be issued without any other 
proceedings or the happening of any other conditions or things than those 
proceedings, conditions and things which are specified and required by this 
act or by the constitution of the state. 

(5) Each resolution providing for the issuance of bonds shall set forth 
the project or projects for which the bonds are to be issued, and the bonds 
authorized by each such resolution shall constitute a separate series. The 
bonds of each series shall be identified by a series letter or letters, and may 
be sold and delivered at one time or from time to time. 


fas.ory. En. Sec. 6,. Ch. 35; Ex. TL: Bonds Issued Not State Indebtedness 
1933; amd. Sec. 11-156, Ch. 264, L. 1963. Issuance of bonds by water conservation 
board does not ereate a debt of the state 
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in exeess of the constitutional limit pre- 
scribed by section 2, article XIII, since 
this section provides that all bonds shall 
contain a statement that they do not con- 
stitute a state debt or liability and the 
bonds are made payable only from revenue 
of the works to be constructed. State ex 
rel. Normile v. Cooney, 100 M 391, 410, 47 
P 2d 637. 


Issuance of Revenue Bonds in Aid of 
Emergency Relief Act 


Issuance of revenue bonds by the water 
conservation board to aid in the construc- 
tion of a dam and reservoir under see. 1, 
ch, 85, Laws 1937 (omitted), to the extent 
of agreeing to take up relief warrants 
issued by the county sponsoring the project 
with the proceeds, bonds to be secured by 
revenue obtained from the members of a 
water users’ association using the stored 
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association, within the meaning of section 
1, article XIII of the constitution, nor a 
violation of section 4, article XIII, there- 
of, prohibiting the state from assuming 
the debt of a county or municipal corpora- 
tion. Kraus v. Riley, 107 M 116, 123, 80 
P 2d 864. 


Power of Board to Issue Revenue Bonds 
To Be Retired by Funds Obtained from 
Water Users 


Contention that the water conservation 
board was without power to issue revenue 
bonds to be retired by funds obtained from 
water users was erroneous since such pow- 
er is expressly conferred by this section 
and section 89-111 et seq. Kraus v. Riley, 
107 M 116, 123, 80 P 2d 864. 


Collateral References 
States€-147 et seq. 


water, is not a lending of the credit of the 81 C.J.S. States §§ 179-190. 


state or of any of its subdivisions to the 


89-110. (349.7) Lien upon bond proceeds. All moneys received from 
any bonds issued pursuant to this act shall be appled solely to the payment 
of the cost of the works or to the appurtenant sinking fund and to the “ad- 
ministration fund” as hereinafter provided, and there shall be and hereby is 
created and granted a lien upon such moneys until so applied, in favor of 
the holders of the bonds or the trustee hereinafter provided for in respect 
of such bonds. 


History: En. Sec. 7, Ch. 35, Ex. L. 1933. 


89-111. (349.8) Trust indenture, resolution and covenants of board. 
(1) In the discretion of the board, any series of such bonds may be secured 
by a trust indenture by and between the board and a corporate trustee, 
which may be any trust company or bank having the powers of a trust com- 
pany within or outside of the state. Each trust indenture or an executed 
counterpart thereof shall be filed in the office of the secretary of state of 
Montana. The filing of a trust indenture or an executed counterpart thereof 
in the office of the county clerk of the county in which the property covered 
by said trust indenture is located shall constitute constructive notice of the 
contents thereof to all persons from the time of such filing and no record- 
ing of such trust indenture or the contents thereof shall be necessary. 

(2) Hither the resolution providing for the issuance of bonds or such 
trust indenture may contain such provisions for protecting and enforcing 
the rights and remedies of the bondholders as may be reasonable and proper, 
not in violation of law, including covenants setting forth the duties of the 
state and the board in relation to the acquisition, construction, improvement, 
maintenance, operation, repair, and insurance of the works, the custody, 
safeguarding and application of all moneys, and may provide that the works 
shall be acquired, constructed, or partly acquired and partly constructed 
and paid for under the supervision and approval of consulting engineers 
employed or designated by the board and satisfactory to the original pur- 
chasers of the bonds issued therefor, their successors, assigns, or nominees, 
who may be given the right to require that security given by contractors 
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and by any depositary of the proceeds of the bonds or receipts and reve- 
nues of the works, or other moneys pertaining thereto, shall be satisfactory 
to such purchasers, successors, assigns, or nominees. Such resolution or 
indenture may set forth the rights and remedies of the bondholders and 
trustee, restricting the individual rights of action of bondholders as is 
customary in trust indentures, deeds of trusts and mortgages securing 
bonds and/or debentures of corporations. No enumeration of particular 
powers hereby granted shall be construed to impair any general grant of 
power herein contained. All expenses incurred in carrying out such trust 
indenture may be treated as a part of the cost of maintenance, operation 
and repairs of the works affected by such indenture. 


(3) In connection with the issuance of any such bonds for the purpose 
of paying in whole, or as supplemented by a grant as aforesaid from the 
United States of America or any instrumentality or agency thereof, the 
cost of any works or project, or in order to secure the payment of such 
bonds, the board shall have power: 

(a) To pledge all or any part of the income, profit and revenue of 
such works or project, and all moneys received from the sale or disposal 
of water, use of water, water storage, or other service, and from the opera- 
tion, lease, sale or other disposition of all or any part of such works or 
project, and to covenant to pay such income, profit and revenue into the 
appropriate water fund and sinking fund. 

(b) ‘To covenant against pledging all or any part of the income, profit 
and revenue of such works or project and all moneys received from the 
sale or disposal of water, use of water, water storage, or other service, and 
from the operation, lease, sale or other disposition of all or any part of 
such works or project. 

(c) To covenant against mortgaging all or any part of such works or 
project, or against permitting or suffering any lien thereon. 

(d): To covenant to fix and establish such prices, rates and charges 
for water and other services made available in connection with such works 
or project so as to provide at all times funds which will be sufficient, @) 
to pay all costs of operation and maintenance of such works or project 
together with necessary repairs thereto, and (2) to meet and pay the prin- 
cipal and interest of all such bonds as they severally become due and pay- 
able, and (3) to create such reserves for the principal and interest of all 
such bonds and for the meeting of contingencies in the operation and 
maintenance of such works or project as the board shall determine; and 
to make such further covenants as to such prices, rates and charges as the 
board shall determine. . 

(e) To create special funds, in addition to those required by this act, 
for moneys reserved for principal and interest on bonds and/or for the 
meeting of contingencies in the operation and maintenance of such works 
or project and to determine the manner in which, and the depositary or 
depositaries in which, such funds shall be deposited and the manner in 
which the same shall be secured, and it shall be lawful for any bank or trust 
company incorporated under the laws of the state to act as such depositary 
and to furnish such indemnifying bonds or to pledge such securities as may 
be required by the board. 
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(f) To provide for the replacement of lost, destroyed or mutilated 
bonds. 

(g) To covenant against extending the time for the payment of the 
principal or interest on any of such bonds, directly or indirectly by any 
means or In any manner. 

(h) To prescribe and covenant as to the events of default and terms 
and conditions upon which any or all of such bonds shall become or may 
be declared due before maturity and as to the terms and conditions upon 
which such declaration and its consequences may be waived. 


(i) To covenant as to the rights, liabilities, powers, and duties arising 
upon the breach by it of any covenant, condition, or obligation. 


(j) To vest in a trustee or trustees the right to enforce any covenant 
made to secure or to pay such bonds, or to foreclose any trust indenture in 
relation thereto, to provide for the powers and duties of such trustee or 
trustees, to limit the liabilities thereof, and to provide the terms and condi- 
tions upon which the trustee or trustees or the holders of bonds or any pro- 
portion of them may enforce any such covenant or exercise the right of 
foreclosure. 

(k) To make such covenants and do any and all such acts and things 
as may be necessary or convenient or desirable in order to secure such bonds, 
or, in the absolute discretion of the board, to make such bonds more market- 
able, notwithstanding that such covenants, acts or things may not be 
enumerated or expressly authorized herein. 


(1) It being the intention hereof to give the board power to do all 
things in the issuance of such bonds, and in providing for their security 
that may not be inconsistent with the constitution of Montana. 


History: En. Sec. 8, Ch. 35, Ex. L. State Water Conservation Board, 134 M 


1933; amd. Sec. 3, Ch. 95, L. 1935. 403, 332 P 2d 913, 918. 
References Collateral References 
Kraus v. Riley, 107 M 116, 124, 80 P 2d States€-147 et seq., 152. 

864; State ex rel. City of Livingston v. 81 C.J.S. States §§ 179-190. 


89-112. (349.9) Conveyance in trust or mortgage provisions may be in- 
cluded in bonds—rights of purchaser on foreclosure sale. In the discretion 
of the board any trust indenture executed by it as security for a series of 
such bonds may contain provisions for conveying in trust or mortgaging the 
works, the project, or any part of such works or project (including all 
water rights which are a part thereof), constructed with the proceeds of 
such bonds or with such proceeds as supplemented by the proceeds of a 
erant to aid in financing such construction from the United States of 
America or any instrumentality or agency thereof, and may be in such 
form, and with such rights, remedies and provisions as is customary in 
trust indentures, deeds of trust, and mortgages securing bonds and/or 
debentures of corporations. Any purchaser at any sale of any works or 
project pursuant to a judgment or decree in an action to foreclose a trust 
indenture conveying in trust or mortgaging any works or project shall 
obtain title to such works or project free from any trust or other obliga- 
tion of the board, the state of Montana, or the public thereof, as to its 
operation, maintenance, use or disposition except the obligation to use all 
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water impounded in such works or project for sale, rental, distribution, or 
other beneficial use. 


History: En. Sec. 4, Ch. 95, L. 1935. 


89-113. (349.10) Funds. The board shall create a fund to be known as 
“administration fund” and shall also create three (3) separate funds in re- 
spect of the bonds of each series, one (1) fund to be known as the “construc- 


MoOnerund, Series.........-..-.:. ,’ another fund to be known as the “water fund, 
(0 ,’ and another fund to be known as the “sinking fund, 
0 an ,’ each such fund to be identified by the same series letter 


or letters as the bonds of such series. The moneys in each such fund shall 
be deposited in such depository or depositories and secured in such manner 
as may be determined by the board. It shall be lawful for any bank or 
trust company incorporated under the laws of this state to act as such 
depository and to furnish such indemnifying bonds or to pledge such se- 
curities as may be required by the board. A separate account shall be 
kept in each construction fund and in each water fund for each project. 
All expenditures not properly chargeable to the construction fund account 
or to the water fund account of any one project shall be charged by the 
board in such proportions as it shall determine to the construction fund 
accounts or to the water fund accounts, as the case may be, of the projects 
in respect of which such expenditures were incurred. 
History: En. Sec. 9, Ch. 35, Ex. L. 1933. Collateral References 


States€-127; Waters and Water Courses 
C217. 
94 C.J.S. Waters § 315. 


89-114. (349.11) Construction funds. The proceeds of the bonds of 
each series issued under the provisions of this act shall be placed to the 
eredit of the appropriate construction fund, which fund shall at all times be 
kept segregated and set apart from all other funds. There shall also be 
credited to the appropriate construction fund all accrued interest upon the 
bonds and the interest received upon the deposits of moneys in such fund 
and moneys received by way of grant from the United States or from any 
other source for the construction of the works. The moneys in each con- 
struction fund shall be paid out or disbursed in such manner as may be 
determined by the board, subject to the provisions of this act, to pay the 
cost of the works as hereinabove defined. Any surplus which may remain 
in any construction fund after providing for the payment of the cost of 
the works shall be added to and become a part of the appropriate sinking 
fund hereinafter provided for. 

History: En. Sec. 10, Ch. 35, Ex. L. Collateral References 
1933. States©>146-168. 
81 C.J.S. States §§ 179-190. 

89-115. (349.12) Water funds—rates—sale of water—lease and sale of 
water rights and property. The board is hereby authorized and empowered, 
subject to the provisions of this act, to fix and establish the prices, rates and 
charges at which any and all the resources and facilities made available 
under the provisions of this act shall be sold and disposed of; to enter into 
any and all contracts and agreements, and to do any and all things which 
in its judgment are necessary, convenient or expedient for the accomplish- 
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ment of any and all the purposes and objects of this act, under such gen- 
eral regulations and upon such terms, limitations and conditions as it 
shall prescribe; and it is and shall be the duty of the board to enter into 
such contracts and fix and establish such prices, rates and charges so as 
to provide at all times funds which will be sufficient to pay all costs of 
operation and maintenance of any and all of the works authorized by 
this act, together with necessary repairs thereto, and which will provide 
at all times sufficient funds to meet and pay the principal and interest 
of all bonds as they severally become due and payable; provided, that 
nothing contained in this act shall authorize any change, alteration or re- 
vision of any such rates, prices or charges as established by any contract 
entered into under authority of this act except as provided by any such 
contract. 

Every contract made by the board for the sale of water, use of water, 
water storage or other service, or for the sale of any property or facilities, 
shall provide that in the event of any failure or default in the payment of 
any moneys specified in such contract to be paid to the board, the board 
may, upon such notice as shall be prescribed in such contract, terminate such 
contract and all obligations thereunder. The act of the board in ceasing 
on any such default to furnish or deliver water, use of water, water storage 
or other service under such contract shall not deprive the board of, or 
limit any remedy provided by such contract or by law for the recovery of 
any and all moneys due or which may become due under such contract. 

The board is empowered to sell or otherwise dispose of any rights of | 
way, easements or property when it shall determine that the same is no 
longer needed for the purposes of this act, or to lease or rent the same or 
to otherwise take and receive the income or profit and revenue therefrom. 
All income or profit and revenue of the works and all moneys received 
from the sale or disposal of water, use of water, water storage, or other 
service, and from the operation, lease, sale or other disposition of the works, 
property and facilities acquired under the provisions of this act, shall be 
paid to the credit of the appropriate water fund. 


History se. OC. LL Cla oO bee Collateral References 
1933. States€-127; Waters and Water Courses 
References aoe 
81 C.J.S. States § 158; 94 C.J.S. Waters 


State ex rel. City of Livingston v. State § 360 et seq. 
Water Conservation Board, 134 M 403, 
332 P 2d 913, 918. 


89-116. (349.13) Sinking funds. The board shall provide, in the pro- 
ceedings authorizing the issuance of each series of bonds or in the trust in- 
denture securing the same, for the paying into the appropriate sinking fund 
at stated intervals all moneys then remaining in the water fund, after paying 
all costs of operation, maintenance and repairs of the works. All moneys 
in each sinking fund shall be pledged for the payment of and used only 
for the purpose of paying (a) the interest upon the bonds as such interest 
shall fall due, and (b) the necessary fiscal agency charges for paying 
bonds and interest, and (ce) the principal of the bonds as they fall due, 
and (d) any premiums upon bonds retired by call or purchase as herein 
provided. Prior to the issuance of the bonds of each series, the board may 
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provide by resolution or by such trust indenture for using the sinking fund 
or any part thereof in the purchase cf any of the outstanding bonds pay- 
able therefrom at the market price thereof, but not exceeding the price, 
if any, at which the same shall at the next interest date be payable or 
redeemable, and all bonds redeemed or purchased shall forthwith be can- 
celed and no bonds shall be issued in place thereof. The moneys in each 
sinking fund, less such reserve as may be provided for in the resolution 
authorizing the bonds or in the trust indenture for the payment of interest 
and/or principal, if not used within a reasonable time for the purchase of 
bonds for cancellation as above provided, shall be applied to the redemption 
of bonds then subject to redemption at the redemption price then applica- 
ble. 
History. In. Sec. 12, Ch. 35, Ex. L. Collateral References 


1933. States€-146-168. 
81 C.J.S. States §§ 179-190. 


89-116.1. Disposition of moneys received from sale of water. The out- 
standing water conservation revenue bonds issued for seventeen (17) major 
irrigation projects and purchased by the state shall be administered by the 
board for the benefit of the state general fund. All sums received from the 
sale of water through water purchase contracts or otherwise from said 
seventeen (17) irrigation projects, except those funds which are specifically 
collected for the operation and maintenance of said projects; and all other 
income or other benefits arising from, out of, or in connection with the 
ownership of said projects from whatever source derived shall be deposited 
in the state general fund, to be applied on the retirement of said bonds 
and any advances or other indebtedness made for the benefit of the seven- 
teen (17) projects by the state water conservation board. 


History: En. Sec. 1, Ch. 148, L. 1951; 
amd. Sec. 78, Ch. 147, L. 1963. 


89-116.2. Repealed—Chapter 147, Laws of 1963. 
Repeal vation bonds, was repealed by Sec. 242, Ch. 


This section (See. 2, Ch. 148, L. 1951), 147, Laws 1963. 
relating to the purchase of water conser- 


89-117. (349.14) Contracts with the United States. Notwithstanding 
any provisions of this act to the contrary, the board is empowered to enter 
into contracts and leases with the United States of America, its instrumental- 
ities or agencies, or any thereof, for the purpose of financing the construction 
of any works authorized by this act, and may in such contracts or leases 
authorize the United States, its instrumentalities or agencies, to supervise 
and approve the construction, maintenance and operation of such works, 
or any project or portion thereof, until such times as any money expended, 
advanced or loaned by said United States, its instrumentalities or agencies, 
and agreed to be repaid thereto by said board, shall have been fully repaid. 
It is the purpose and intent of this act that the board shall be authorized, 
and is hereby authorized and empowered, to accept co-operation from the 
United States of America, its instrumentalities and agencies, in the con- 
struction, maintenance and operation and in financing the construction, of 
any works authorized by this act, and the board shall have full power to 
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do any and all things necessary in order to avail itself of such aid, assistance 
and co-operation under federal legislation now or hereafter enacted by 
Congress. 

History: En. Sec. 13, Ch. 35, Ex. L. Collateral References 


1933. Waters and Water Courses¢~217. 
94 C.J.S. Waters § 315. 


89-118. (349.15) Powers and duties of board—actions at law—bond of 
secretary-treasurer. (1) The board shall keep full and complete accounts 
eoncerning all matters and things relating to the works and annually shall 
prepare balance sheets and income and profit and loss statements showing the 
financial condition of each project, and file copies thereof with the secretary 
of state. All books and papers pertaining to all matters provided for in this 
act shall at all reasonable times be open to the inspection of any party 
interested or any citizen of the state. Except as otherwise provided in this 
act, the board shall have full charge and control of the construction, opera- 
tion and maintenance of the works and the collection of all rates, charges 
and revenues of whatsoever character therefrom. The board shall proceed 
immediately with the construction of the works upon funds being made 
available therefor and shall prosecute such works to completion as rapidly 
as possible. The board shall have power to sell, lease and otherwise dis- 
pose of all waters which may be impounded under the provisions of this act, 
and such water may be sold for the purpose of irrigation, development of 
power, watering of stock or any other purpose. To the extent that it may 
be necessary to carry out the provisions of this act, and subject to a com- 
pliance with the other provisions of this act, the board shall have full 
control of all the water of the state not under the exclusive control of the 
United States and not vested in private ownership, and it shall be its duty 
to take such steps as may be necessary to appropriate and conserve the 
same for the use of the people. 


(2) The board shall have power to institute in any of the courts of this 
state, or in any other state, or in any of the federal courts of this state 
or any other state, any actions, suits, and special proceedings necessary to 
enable it to acquire, own, and hold title to lands for dam sites, reservoir 
sites, water rights, rights of way for diversion and distributing canals, 
and lateral ditches, and other means of distribution of water, and may 
also in all said courts institute, maintain, and prosecute to final determina- 
tion any and all actions, suits and special proceedings necessary to have the 
water rights adjudicated upon any stream or source of water supply from 
which is derived the water for such reservoir, diversion and distributing 
canals, lateral ditches and other means of distribution of the water; and 
said board may join any and all owners of waters heretofore appropriated 
by any person, association or corporation from any of the streams of the 
state of Montana, so that adjudication may be had of all surplus water 
upon all the streams and sources of water supply of any project so con- 
structed by said board. All costs and expenses of such actions, suits or 
special proceedings shall be paid by said board out of funds provided under 
the authority of this act. 


The vice-chairman of the board, who shall act as secretary and treasurer, 
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shall furnish a bond in the form and to the amount that shall be required 


by said board. 


History: En. Sec. 14, Ch. 35, Ex. L. 
1933. 


Distribution of Waters 


In an action by landowners against the 
state water conservation board for declar- 
ation of the respective rights of the parties 
to waters in creek, where plaintiffs alleged 
that the defendant’s refusal to unlock the 
head gate to a ditch rendered it impossible 


distribute the waters in question, defend- 
ant’s denial of this material allegation 
precluded a judgment on the pleadings. 
Johnson v. State Water Conservation 
Board, 140 M 603, 374 P 2d 325, 327. 


Collateral References 

States€-67; Waters and Water Courses 
C217, 254. 

94 C.J.S. Waters § 315. 


for the water commissioner to measure and 


89-119. (349.16) Actions by trustee and bondholders. Any holder of 
any bonds issued under the provisions of this act or any of the coupons at- 
tached thereto, and the trustee, if any, except to the extent the rights herein 
given may be restricted by resolution passed before the issuance of the bonds 
or by the trust indenture, may, either at law or in equity, by suit, action, 
mandamus or other proceeding, including proceedings for the appointment 
of a receiver, protect and enforce any and all rights granted hereunder or 
under such resolution or trust indenture and may enforce and compel per- 
formance of all duties required by this act or by such resolution or trust 
indenture to be performed by the board. While any bonds issued by the 
board remain outstanding the powers, duties or existence of the board or 
any official or agency of the state shall not be diminished or impaired in 
any manner that will affect adversely the interests and rights of the holders 
of such bonds. 


History: En. Sec. 15, Ch. 35, Ex. L. Collateral References 


1933. StatesG-168. 
81 C.J.S. States § 179 et seq. 
89-120. (349.17) Limitation of liability—receipt of contributions and 


appropriations authorized. No liability or obligation shall be incurred 
under the provisions of this act beyond the extent to which money shall 
have been provided under the authority of this act. All public or private 
property damaged or destroyed in carrying out the powers granted under 
this act shall be restored or repaired and placed in their original condition, 
as nearly as practicable, or adequate compensation made therefor out of 
funds provided by this act. 

The board shall also have authority to receive and accept appropriations 
and contributions from any source of either money or property or other 
things of value, to be held, used, and applied for the purposes in this act 
provided. 


History: En. Sec. 16, Ch. 35, Bx. L. 
1933; amd. Sec. 79, Ch. 147, L. 1963. 


Collateral References 


StatesC127. 
81 C.J.S. States § 158. 


89-121. (349.18) Appropriation of waters—recording of notice—date 
of right. In acquiring the rights and administering the terms of this act 
herein prescribed and established, the board shall not be limited to the 
terms of the statutes of the state of Montana relating to water rights here- 
tofore enacted; but, in addition thereto, may initiate a right to the waters 
of this state by executing a declaration in writing of the intention to store, 
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divert or control the unappropriated waters of a particular body, stream 
or source, designating and describing in general terms such waters claimed, 
means of appropriation and location of use, and cause said notice to be 
filed in the office of the county clerk and recorder of the county where the 
major portion of the means of diversion or control will be located, which 
right shall vest in such board on the date of the filing of such declaration. 
It shall be the duty of the county clerk and recorder of each county of the 
state of Montana on presentation to receive, record and index such dec- 
laration, without charge, in the manner prescribed by law relating to notice 
of water rights. 

A eertified copy of the record of said declaration shall be received as 
competent evidence in all courts and deemed to be prima facie proof of 
all matters therein recited. 

The priority of right shall date and continue from the time of such filing 
or recording, provided the means of actual appropriation shall be com- 
menced by actual work of construction within four (4) years from the date 
of original recording. Change in means or place of diversion or control 
shall not affect the right of priority, if others are not thereby injured. 

History: En. Sec. 17, Ch. 35, Bx. L. Collateral References 
1933; amd. Sec. 1, Ch. 214, L. 1963. Waters and Water Courses€131, 133. 
Rererences 93 C.J.S. Waters § 167 et seq. 


Johnson v. State Water Conservation 
Board, 140 M 603, 374 P 2d 325, 326. 


89-122. (349.19) Extent of water right of board. The right of the 
board to the waters within the state of Montana so acquired as hereinbefore 
provided for the purpose defined in this act shall attach at and from their 
source and while flowing in the stream traveling to the means of control 
as well as when actually confined by such means. That the authority and 
jurisdiction of the board shall continue over said waters after they are 
released for purposes of use and continues to such places of use and through 
and by officers and agents acting under its authority may continue to exer- 
cise and assert actual possession over the corpus of such waters and 
prevent the diversion thereof without permission first obtained. The board 
may reclaim and possess all waters furnished or supplied by it seeping or 
overflowing from the previous place of use. 


History: En. Sec. 18, Ch. 35, Ex. L. 
1933. 


seepage water), the district’s contention 
that the last provision of this section 
relating to reclaim is invalid as impairing 


Right to Reclaim and Possess 


In an injunction proceeding by an irri- 
gation district to restrain the board from 
interfering with its right to divert from 
the canal conveyed by it to the board, 
2000 inches reserved to it (presenting 
questions of identifying natural flow from 
project water brought from neighboring 


the district’s vested interests, was without 
merit, Allendale Irr. Co. v. State Water 
Conservation Board, 113 M 436, 449, 127 
P 2d 227, 


Collateral References 


Waters and Water Courses¢133. 
93 C.J.S. Waters § 173. 


watershed intermingled with reflow or 
89-123. (3849.20) Protection of prior rights—devices to be provided by 
appropriators — control may be granted to board. Wherever natural 


streams are employed as a means of diversion of water from the place of 
confinement to the place of use, the board shall adopt proper methods and 


360 


STATE WATER CONSERVATION BOARD 89-125 


means for determining the natural flow of such streams when the amount of 
such natural flow is insufficient to satisfy or fill the needs of appropriators 
prior in right. 

All appropriators of the natural flow of said streams shall maintain 
head gates and measuring devices at their respective points of diversion for 
the purpose of enabling the board or its authorized agents to determine the 
amount of water being diverted at any time and authority is hereby con- 
ferred upon the board to adopt and exercise any method or act to prevent 
the diversion of any waters owned by it without permission first obtained. 

Any person owning a water right on said stream may agree with the 
board that it shall have control of the diversion of the waters due such 
right, and, in such event, the board through its officers and agents may 
exercise the same authority over the waters due said appropriator and 
eause them to be delivered to him in the same manner as waters appropri- 
ated by the board. 


History: En. Sec. 19, Ch. 35, Ex. L. Collateral References 
1933. Waters and Water Courses@-133 et seq. 
93 C.J.S. Waters § 174 et seq. 
References 


Johnson v. State Water Conservation 
Board, 140 M 603, 374 P 2d 325, 326. 


89-124. (349.21) Conformity to federal regulations authorized. For the 
purpose of obtaining financial aid from the United States of America, the 
board may adjust the plans and operation of any project, created under this 
act, to conform to the laws and regulations of the federal government and 
the supervision of any board, bureau or commission constituted under such 
authority, and may exercise such powers whenever conferred. 

History: En. Sec. 20, Ch. 35, Ex. L. Collateral References 


1933. Waters and Water Courses¢=217. 
94 C.J.S. Waters § 315. 


89-125. (349.22) Powers of board concerning waters and appropriations 
thereof. The authority of the board conferred by the provisions of this act 
shall extend and be applied to any and all rights to the natural flow of the 
waters of this state which it may acquire by condemnation, purchase, ex- 
change, appropriation or agreement. 

For the purpose of regulating the diversion of such waters, the board 
may enter upon the means and place of use of all appropriators for making 
surveys of respective rights and seasonal needs. 

The board may take into consideration the decrees of the courts of 
this state having jurisdiction, which purport to adjudicate the waters of 
any such stream or its tributaries, and a fair, reasonable, equitable recon- 
eiliation shall be made between the claimants asserting rights under differ- 
ent decrees and between decreed rights and asserted rights of appropriation 
not adjudicated by any court. 

The board, at its discretion, may hold hearings relating to the rights of 
respective claimants after first giving such notice as it deems appropriate, 
and make findings of the date and quantity of appropriation and use of all 
elaimants which the board will recognize and observe in diverting the 
waters which it owns. The board may police and distribute to the owner 
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of any such recognized appropriation the waters due him upon request 
and under terms agreed upon. 

The board, when engaged in controlling and dividing the natural flow 
of any stream under the authority granted by this act, shall be deemed to 
be exercising a police power of the state of Montana, and water commis- 
sioners appointed by any court shall not have any authority or jurisdiction 
to deprive the board of any of the waters owned or administered under 
agreement with respective owners, provided the owner of any prior right 
contending that the board is not recognizing and respecting such appropria- 
tion may resort to a court of equity for the purpose of determining whether 
or not the rights of said claimant have been invaded and the-.board shall 
observe the terms of such final decree. 

On the board impounding or acquiring the right of appropriation of the 
waters of any stream, it may divert or authorize the diversion at any point 
on said stream, or any portion thereof, when the same may be done without 
injury to any prior appropriator. 

Nothing herein contained shall repeal, amend, or modify any existing 
acts or statutes pertaining to the appropriation or use of water except as 
herein otherwise expressly provided, and nothing herein contained shall 
be deemed to interfere with any vested rights to the use of water. 


History: En. Sec. 21,. Ch. 35, Ex. ii. 
1933. 


Action Not Maintainable in Federal Dis- 
trict Court 


An action by nonresident corporation 
against Montana water conservation board 
and its members to enjoin interference 
with corporation’s water rights was not 
maintainable in federal district court on 
ground that board was acting in excess 
of its statutory authority in that board 


prior appropriator which were recognized 
by the act creating the board, since there 
was no presumption at outset that in pur- 
suing program outlined for it the board 
would violate prior rights. (Citing sections - 
89-101 to 89-141.) Broadwater-Missouri 
Water Users’ Assn. v. Montana Power 
Co., 189 F 2d 998, 1002. 


Collateral References 


Waters and Water Courses€133 et seq. 
93 C.J.S. Waters § 169. 


was invading plaintiff’s vested rights as a 


89-126. (349.23) Board a body corporate. The state water conserva- 
tion board shall be a body corporate and politic with perpetual existence, 
and as such, it shall be deemed to be an agency of the state of Montana. 

History: En. Sec. 5, Ch. 95, L. 1935. Collateral References 


Waters and Water Courses€=36. 


References 94 C.J.S. Waters § 315. 


State ex rel. City of Livingston v. State 
Water Conservation Board, 134 M 403, 
332 P 2d 913, 916. 


89-127. (349.24) Sale or disposal of waters—disposal of waterworks 
systems, provision for. In addition to the powers conferred hereby upon 
the state water conservation board to sell, lease and otherwise dispose of 
waters for the purpose of irrigation, development of power, watering of 
stock, or other purposes, the board shall have power to sell, lease and other- 
wise dispose of waters from its waterworks systems for public, domestic, 
industrial and other uses and for fire protection. The board is empowered to 
sell or otherwise dispose of any such waterworks system which is not oper- 
ated for the purpose of irrigation or development of power, after the dis- 
charge of all of the bonds issued by the board to finance the construction or 
acquisition thereof and of all interest thereon and costs and expenses in- 
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curred in connection with any action or proceeding by or on behalf of the 
holders of such bonds; provided, however, that no such sale or other dispo- 
sition shall be made except to a municipality, political subdivision, authority 
or other public body of the state. 


History: En. Sec. 6, Ch. 95, L. 1935. Collateral References 


Waters and Water Courses€=254., 


References 94 C.J.S. Waters § 315. 


Farmers State Bank of Conrad v. City 
of Conrad, 100 M 415, 420, 47 P 2d 853. 


89-128. (349.25) Act liberally construed. This act, being necessary for 
the welfare of the state and its citizens, shall be liberally construed to effect 
the purposes hereof. 


History: En. Sec. 22, Ch. 35, Ex. L. Collateral References 


1933. Statutes€-179. 
82 C.J.S. Statutes § 315. 


89-129. (349.26) Emergency declaration. For more than five years a 
state-wide emergency and economic depression, productive of widespread 
agricultural collapse, unemployment and disorganization of trade and in- 
dustry, which burdens commeree, affects the public welfare and undermines 
the standard of living of the people in this state is hereby declared to exist 
and it hereby is recognized that such an emergency exists throughout this 
state and the nation. 


History: En. Sec. 1, Ch. 96, L. 1935. 16 C.J.S. Constitutional Law §§ 174, 175, 
177, 180, 182-194, 197, 198. 
Collateral References 


Constitutional Law¢—81. 


89-130. (349.27) Declaration of policy of state. The Congress of the 
United States of America has heretofore enacted statutes designed to pro- 
mote the rehabilitation of agriculture, of trade and industry and furnish 
relief to unemployment from the economic depression prevailing throughout 
the United States, including the state of Montana, and has provided moneys, 
funds and resources authorized to be employed for objects, purposes and 
terms designated by the terms of such statutes of the United States, and it 
is hereby declared to be the policy of the state of Montana, to provide for 
the general welfare by co-operating with and assisting the national govern- 
ment, to effectuate the objects, purposes and benefits of such national legis- 
lation in promoting the rehabilitation of agriculture, trade and industry 
through conservation and development of natural resources and electrifica- 
tion; resuscitation and revival of the mineral industry; in promoting the 
organization of industry for the purpose of co-operative action among trade 
groups; to increase the consumption of industrial and agricultural products; 
to reduce and relieve unemployment; to improve living conditions and 
standard of labor; to provide for the construction of useful public works 
and otherwise to rehabilitate industry and conserve natural resources and 
otherwise as announced by the acts of the Congress of the United States. 

History: En. Sec. 2, Ch. 96, L. 1935. 


89-131. (349.28) Powers of board to co-operate with federal government. 
The state water conservation board created by the extraordinary session of 
the twenty-third legislative assembly hereinafter called the board shall in 
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addition to the powers, authority and duties heretofore conferred by law, 
have the power and authority to co-operate with the federal government 
or any board or agency thereof, and to avail itself of any authority of fed- 
eral laws, rules and regulations, in relation to and in connection with the 
provisions of the statutes of the United States enacted by the Congress of 
the United States designed to promote flood control, rehabilitation of agri- 
culture, of trade and industry through projects designed to furnish relief 
to unemployment; to provide electrical and other services and generally to 
promote rehabilitation of the people of the state of Montana, when any 
such project or proposal shall be approved and adopted by both the federal 
government and said board and to fully carry out the purposes and objects 
of this act. 
History: En. Sec. 3, Ch. 96, L. 1935. Collateral References 


Waters and Water Courses@=36 et seq. 
94 C.J.S. Waters § 315, 


89-132. (3849.29) Powers of board to carry out policy of state—agree- 
ments—powers under public works program. In order to effectuate and 
carry out the declared policy of this act and to enable this state to avail 
itself of the provisions of the acts of Congress to co-operate with the presi- 
dent of the United States, any department, board or agency thereof, the said 
board is hereby vested with power and authority to make rules and regula- 
tions for the carrying out of the declared policy of this state and the pro- 
visions of this act, and to enter into agreements with the president of the 
United States, any department, board or agency thereof as may be pre- 
scribed and to issue “Revenue Bonds” and to accept grants in addition 
thereto for such projects; execute and deliver such instruments in writing, 
to undertake a program of public works which may include among other 
things the following: 

(a) Construction of reservoirs, irrigation and drainage systems or 
projects and flood control projects and works. 

(b) The construction, maintenance and/or operation of any projects 
of any character eligible for loans under the provisions of the acts of Con- 
gress, not otherwise provided with satisfactory agencies for co-operation 
with the federal government in such work. 

(c) ‘To acquire land, construct, maintain and operate works and sys- 
tems for the conservation and development of natural resources. 

(d) To accept from any federal agency grants for and in aid of the 
carrying out of the purposes of this act and of any acts of Congress. 

(e) To make contracts and execute instruments containing such terms, 
provisions, and conditions as in the discretion of the board may be neces- 
sary, proper or advisable for the purpose of obtaining grants or loans, or 
both, from any federal agency pursuant to or by virtue of any and all acts 
of Congress; to make all other contracts and execute all other instruments 
necessary, proper or advisable in or for the furtherance of any public works 
projects and to carry out and perform the terms and conditions of all such 
contracts or instruments. : 

(f) To subscribe to and comply with any and all applicable acts of 
Congress and regulations made by any federal agency with regard to any 
grants or loans, or both, from any federal agency. 
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(g) To perform any acts authorized under this act through, or by 
means of its own officers, agents and employees, or by contracts with cor- 
porations, firms or individuals. 

(h) To construct any projects or public works by contract or otherwise 
as prescribed by act of Congress or by any rules or regulations thereunder. 

(1) To sell bonds at private sale to any federal agency without any 
public advertisement. 

(j) To issue interim receipts, certificates or other temporary obliga- 
tions, in such form and containing such terms, conditions and provisions 
as the board may determine, pending the preparation or execution of defini- 
tive bonds for the purpose of financing the construction of projects pro- 
vided by any of the acts of Congress. 

(k) To issue bonds bearing the signatures of officers in office on the 
date of signing such bonds, notwithstanding that before delivery thereof 
any or all the persons whose signatures appear thereon shall have ceased to 
be the officers of the board. 

(1) To inelude in the cost of any project: 

1. All organization costs; 


2. Engineering, plans, specifications, surveys, estimates of costs, 
inspection, accounting, fiscal and legal expenses; 


3. The cost of issuance of the bonds, including engraving, printing, 
advertising and other similar expenses; 


4, Any interest costs during the period of construction of projects, 
and for not exceeding three years thereafter on money borrowed or 
estimated to be borrowed; 


5. The proper proportionate amount of administrative costs of the 
board as may be determined. 

(m) To exercise any power conferred by this act for the purpose of 
obtaining grants or loans, or both, from any federal agency pursuant to 
or by virtue of any and all acts of Congress, independently or in conjunc- 
tion with any other power or powers conferred by this act or heretofore 
or hereafter conferred by any other law. 

(n) To contract debts for the construction and operation of any sys- 
tem or project, to borrow money, and to issue its revenue bonds to finance 
such construction, and to provide for the rights of the holders of the bonds 
and to secure the bonds as herein provided. 

(0) To accept from private owners deeds or other instruments of trust 
relating to land and to subdivide, improve and sell such lands. 

(p) To investigate and select for settlement suitable areas of unde- 
veloped lands in this state suitable for settlement. 

(q) To make on any lands such improvements as may be necessary 
to render the same habitable and productive. 

(r) To purchase and acquire lands in co-operation with the United 
States under such conditions as may be deemed advisable for the purpose 
of this act, and to convey the same under such conditions, terms and re- 
strictions as may be approved by the board and the federal government or 
any of its authorized agencies. 

(s) To purchase rights of way and pay construction costs in connection 
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with any projects contemplated by this act either from its own funds or 
co-operatively with the federal government. 

(t) To make investigations and surveys of natural resources and of 
opportunities for their conservation and development and pay the costs of 
the same either from its own funds or co-operatively with the federal govern- 
ment. 

(u) To fix, maintain and collect fees, rents, tolls and other charges for 
service rendered. 

(v) To appoint and fix salaries and duties of officers, experts, agents 
and employees as it deems necessary, to hold office during the pleasure of 
the board, as it may require. 

(w) To perform any and all of the foregoing acts and to do any and 
all of the foregoing things under, through or by means of its own officers, 
agents and employees or by contract with any person, federal agency or 
municipal political subdivision of this state. 

(x) To delegate to one or more of its members or its agents and em- 
ployees such powers and duties as it may deem proper. 

(y) To do any and all acts and things herein authorized or necessary 
to carry out the powers expressly given in this act, independently or in 
conjunction with any other power or powers conferred by this act or here- 
tofore or hereafter conferred by any other law. 


History: En. Sec. 4, Ch. 96, L. 1935. 81 CJS. States §§ 26, 66; 94 CJS. 


Waters § 315. 
Collateral References 


States€—67, 86; Waters and Water 
Courses©—217. 


89-133. (349.30) Officers and employees of state may be utilized by fed- 
eral government. The board is hereby authorized to consent that the presi- 
dent of the United States may utilize such state and local officers and em- 
ployees of the state of Montana, and of its subdivisions, as the board may 
designate in effectuating the policies of the federal government in carrying 
out the provisions of the acts of Congress. 

History: En. Sec. 5, Ch. 96, L. 1935. 


89-134. (349.31) State officers to co-operate with board. The board is 
hereby authorized to require the assistance, co-operation and services of, and 
the use of the records and files in all the departments and institutions of the 
state, and all state officers and the governing authorities of all state insti- 
tutions are hereby directed to co-operate with the board in furthering the 
purposes of this act. 

History: En. Sec. 6, Ch. 96, L. 1935. 


89-135. (349.32) Execution of instruments by board, manner of. All 
agreements, contracts, deeds, indentures, bonds or instruments necessary to 
be executed shall be executed in the name of the board by its chairman and 
attested by the secretary. 

History: En. Sec. 7, Ch. 96, L. 1935. 


89-136. (349.33) Power to issue revenue bonds—state not liable on 
bonds. The board shall have and is hereby given the authority to issue 
“Revenue Bonds” in accordance with the terms, provisions and conditions 
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of the act of the extraordinary session of the twenty-third legislative as- 
sembly (sections 89-101 to 89-128, inclusive), creating said board to which 
reference is hereby made and to the same effect as if herein fully written. 
Such bonds shall not be a debt, liability or obligation of the state of Mon- 
tana, and shall be secured only by the revenue of such works or projects and 
the funds received from the sale or disposal of any such works or projects 
to be required out of the proceeds of such bonds. 


History: En. Sec. 8, Ch. 96, L. 1935. this eode of the sections of this act re- 
NOTE.—The sections in parentheses ferred to in the above section. 
above are inserted to show the location in 


89-137. (349.34) Additional and supplemental powers—proceeding's 
heretofore taken by board. The powers conferred by this act shall be in 
addition and supplemental to the powers conferred by any other law and 
not in substitution for the powers conferred by any other law. Bonds may 
be issued hereunder for any project, system or works notwithstanding that 
any other law may provide for the issuance of bonds for like purposes and 
without regard to the requirements, restrictions or procedural provisions 
contained in any other law except the provisions of sections 89-101 to 89-128, 
inclusive. Any proceedings heretofore taken by the board relating to the 
subject matters of this act, whether or not commenced under any other 
law, may be continued under this act, or, at the option of the board, may 
be discontinued and new proceedings instituted under this act. 

History: Hn. Sec. 9, Ch. 96, L. 1935. 


89-138. (349.35) Purpose and construction of act. It is the purpose of 
this act to enable the state water conservation board to secure the benefits 
of the acts of Congress applicable thereto; to encourage public works, to 
reduce unemployment and thereby to assist in the national recovery and 
promote the public welfare, and to these ends the board shall have power to 
do all things necessary or convenient to carry out said purpose in addition 
to the power conferred in this act. This act is remedial in nature and the 
powers hereby granted shall be liberally construed. 

History: En. Sec. 10, Ch. 96, L. 1935. Collateral References 


StatutesG179. 
82 C.J.S. Statutes § 315. 


89-139. (349.36) Preamble and purpose of act. Whereas, the state 
water conservation board is engaged in negotiations with the government 
of the United States for the construction of water conservation works with- 
in the state of Montana, and whereas, certain projects will be constructed by 
the state water conservation board of the state of Montana with funds 
to be advanced through agencies of the United States, and whereas, among 
the lands to be benefited by irrigation from said projects are included 
certain state lands and county lands, and it is desirable that such lands 
may receive the benefits therefrom. 

History: En. Sec. 1, Ch. 97, L. 1935. 


89-140. (349.37) State agencies and boards and counties authorized to 
contract with water conservation board. The state land board and/or the 
state board of examiners and/or the state board of education or any other 
board or agency of the state of Montana and/or boards of county commis- 
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sioners having jurisdiction over any lands which may require the use of any 
water or water rights owned or controlled by the state water conservation 
board or the United States or its agencies, are hereby authorized to enter 
into such contracts as are necessary with the state water conservation board, 
the United States, or agencies of the United States, or others, for the 
purchase of water or water rights needed for such lands, and may enter 
into any contracts as necessary or expedient, similar to contracts executed 
by individuals or others, to secure for the state, state institutions, counties 
and state school and county lands the benefits of such water or water 
rights, which obligations may be similar to those of persons who become 
stockholders in corporations or who may agree to purchase and pay for 
water for irrigation purposes, which agreements may include agreements 
that the state and counties shall be subject to the same charges and pay- 
ments as are other water users within such projects, provided, however, 
that none of such charges, payments or costs shall constitute a lien against 
the state’s interest in the said lands. 
History: En. Sec. 2, Ch. 97, L. 1935. Collateral References 


Waters and Water Courses@254, 258. 


References 94 C.J.S. Waters § 315. 


Farmers State Bank of Conrad v. City 

of Conrad, 100 M 415, 420, 47 P 2d 853. 
89-141. (349.38) Nature of obligations. The obligations provided for 

in this act to be incurred upon behalf of the counties and the state shall not 
be in the nature of general obligations by either said counties or the state 
of Montana but shall constitute liens only upon such water or water rights 
purchased for the benefit of such lands. 

History: En. Sec. 3, Ch. 97, L. 1935. 


CHAPTER 2 


ELECTRIFICATION AUTHORITY ACT, STATE 
(Repealed—Section 1, Chapter 213, Laws of 1953) 


89-201 to 89-215. (349.39 to 349.53) Repealed. 


Repeal fication Authority Act, were repealed by 


These sections (Sees. 1 to 15, Ch. 98, L. Sec. 1, Ch. 213, Laws 1953. 
1935), which comprised the State Electri- 


CHAPTER 3 


STATE PLANNING BOARD FOR DEVELOPMENT OF WATER 
AND OTHER RESOURCES 


Section 89-301. State planning board—policy, purpose and character. 
89-302. State planning board created. 
89-303. Advisory council may be appointed by board. 
89-304. Expense allowed advisory council. 
89-305. Rules—records—officers and employees. 
89-306. State officers or employees to assist board. 
89-307. State plan to be adopted—reports and recommendations of board. 
89-308. Public interest in plan to be promoted—co-operation with federal and 
state agencies. 
89-309. Encouragement of local planning bodies. 
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(89-301. (349.54) State planning board—policy, purpose and character. 
It is hereby declared that the public interest, welfare, convenience and 
necessity require the conservation and development of Montana’s land, 
water, mineral, timber, coal, oil and other natural resources for the social 
and economic advancement of the people of the state in accordance with a 
comprehensive plan to be developed concurrently with regional and national 
plans now being formulated by national planning bodies in co-operation with 
the several states. 

The state planning board, hereinafter created, shall be regarded as 
performing a governmental function in meeting this necessity whereby 
through the exercise of foresight, use of scientific knowledge and harmon- 
izing all of the interests of the state, assistance may be given in solving 
the complex problems of Montana, thereby effecting more immediate stabili- 
zation of the agricultural, livestock, mining and other industries of the 
state and bringing about more efficient, economic and fuller use of the 
manifold resources of Montana. 

The state planning board shall be regarded as an agency for encouraging 
the formation and activity of local and district planning bodies in the 
state whereby the people of the several municipalities, communities, counties 
or regions may assume the responsibility of developing plans and policies 
in co-operation with the state planning board, which board shall also 
be regarded as an agency to assist in putting all such plans and policies 
into actual operation. 

History. | En: Sec. 1, Ch. 176, L. 1935. Collateral References 

StatesC—45, 


81 C.J.S. States §§ 26, 66. 
89-302. (349.55) State planning board created. There is hereby created 
a state planning board hereinafter referred to as the “board.” The board 
shall consist of five members who shall be the same persons who compose 
the state water conservation board. 


History: En. Sec. 2, Ch. 176, L. 1935. 


89-303. (349.56) Advisory council may be appointed by board. The 
board may at its discretion appoint five or more citizens of the state, repre- 
sentative of the several areas of the state, as an advisory council which shall 
be advisory to the board and which shall effect contacts between the board 
and the people of the state through local planning bodies. 

History: En. Sec. 3, Ch. 176, L. 1935. Collateral References 
States¢—45. 


81 C.J.S. States § 58 et seq. 

89-304. (349.57) Expense allowed advisory council. The members of 
the advisory council as provided for in section 89-303 shall serve without 
compensation but shall be entitled to actual and necessary expenses incurred 
in discharging of duties imposed upon them by the board. 


History: En. Sec. 4, Ch. 176, L. 1935. Collateral References 


States€—62. 
81 C.J.S. States § 92. 


89-305. (349.58) Rules—records—officers and employees. The board 
shall adopt rules for the transaction of its business and shall keep a record 
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of its official actions. It shall annually select a chairman from its appointive 
members and a secretary who need not be a member of the board. The board 
may employ a director of planning who shall be qualified by special training, 
experience and demonstrated ability in the field of planning and may 
employ such other persons as may be necessary for its work. 


History: En. Sec. 5, Ch. 176, L. 1935. Collateral References 


States@—67. 
81 C.J.S. States § 58. 


89-306. (349.59) State officers or employees to assist board. Upon 
request of the board, the director of any state department or institution may 
from time to time assign or detail members of the staff or personnel of such 
department for the purpose of special surveys under the direction of the 
board, or may use the facilities of such department to make special surveys 
or studies requested by the board. The board may from time to time 
appoint technical or other advisory committees as needed in carrying out 
the purposes of this act. 


History: En. Sec. 6, Ch. 176, L. 1935. 


89-307. (349.60) State plan to be adopted—reports and recommenda- 
tions of board. It shall be the function and duty of the state planning board 
to make and adopt a comprehensive plan for the physical development of 
the state of Montana and to make such related economic and social studies 
as may be needed in carrying out the purposes of this act. The state plan, 
with the accompanying maps, charts and descriptive matter shall show the 
recommendations of the board for the development of the state. 

The board shall formulate policies for making effective any plan or 
plans adopted by the board or that may be necessary in earrying out the 
purposes of this act. 

The board shall render an annual report to the governor and report 
and recommend to the governor, the legislature, or any state agency, or 
any political subdivision of the state on any matters relating to the state 
plan, or any phase of the state planning program. 

The objectives of all plans or policies adopted or recommended by the 
board shall be in accordance with the purposes declared in section 89-301. 

History: En. Sec. 7, Ch. 176, L. 1935. Collateral References 


StatesC—67. 
81 C.J.S. States § 58 et seq. 


89-308. (349.61) Public interest in plan to be promoted—co-operation 
with federal and state agencies. The board shall have power to promote 
public interest in an understanding of the state plan and the problem of state 
planning, and to that end may publish and distribute copies of the plan or 
any report relating thereto and may employ other lawful means of 
publicity and education. Through its members or its staff the board may 
confer and co-operate with federal officials and with the executive, legis- 
lative or planning authorities of neighboring states or regions for the 
purpose of harmonizing the plans and policies of other state, regional and 
national planning bodies with the plans and policies adopted for Montana 
and for the purpose of bringing about a co-ordination between the develop- 
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ment of such neighboring states or regions and the development of the 
state of Montana. 


History: En. Sec. 8, Ch. 176, L. 1935. plieation of compacts and statutes involv- 
Petit oral Rarerences ee between states. 134 ALR 


Constitutionality, construction, and ap- 


89-309. (349.62) Encouragement of local planning bodies. The board, 
in its discretion, shall encourage the formation and activity of municipal, 
county, district and other local planning bodies within the state, shall render 
to them all assistance reasonably possible, and may adopt “ail and regula- 
tions for its recognition of such local planning bodies in accordance with 
the needs and conditions of the various communities. 

History: En. Sec. 9, Ch. 176, L. 1935. Collateral References 


StatesC—67. 
81 C.J.S. States § 58 et seq. 


CHAPTER 4 
WATER CONSERVATION MONEYS 


Section 89-401. Disposition of moneys collected. 
89-402. Payment of expenses. 
89-403. Repealed. 


89-401. (349.63) Disposition of moneys collected. For the purpose of 
carrying out the provisions of the Water Conservation Act, acts amendatory 
thereto and supplementary thereof, and such other authority, powers and 
duties as are conferred upon the water conservation board by law, the 
following moneys shall be deposited in the earmarked revenue fund for the 
use of the water conservation board: all sums of money donated or con- 
tributed by the federal government and/or any department or agencies 
thereof; all gifts, donations, bequests and devises made to the state there- 
for; and proceeds of the sale thereof; the proceeds of the sale or redemp- 
tion of and the interest earned by the securities purchased or acquired by 
the moneys thereof; all reimbursements for money advanced for the pay- 
ment of the assessments upon state, school granted and other public lands 
for the improvement thereof as provided by law; all reimbursements for 
money advanced for the investigation and survey of reclamation, electrifica- 
tion and rehabilitation systems or projects proposed to be financed in whole 
or in part by the reclamation of lands and dyking, drainage, and dyking 
and drainage dams for conservation of water to be used in reclamation of 
land or stock reservoirs or for the construction, maintenance and operation 
of plants or projects for the manufacture or distribution of electrie cur- 
rent; revenues arising from projects constructed or owned by the board in 
excess of costs of operation and maintenance, and repayment of principal 
and interest of any moneys borrowed for the construction of such projects ; 
all sums payable as rentals due for water use, maintenance or operation 
upon any project owned by the state or for which such rentals are due 
and payable under any contract or agreement made by any person, 
association or corporation with the said board; all sums of money received 
by the board for the use of electric current, in excess of the maintenance 
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and operation upon any electrification system or project; all reimburse- 
ments for costs of surveys and investigations for moneys advanced to 
counties, cities or towns or their proportion of the cost thereof, or from 
any other sources. 

History: En. Sec. 1, Ch. 169, L. 1935; same. State ex rel. Normile v. Cooney, 100 


amd. Sec. 241, Ch. 147, L. 1963. M 391, 397, 47 P 2d 637. 
Acts Not Impliedly Repealed Collateral References 
This section did not impliedly repeal ch. States©-127. 


35, Laws of Ex. Sess. 1933-34 (89-101 et 81 C.J.S. States § 158. 
seq.) or ch. 95, Laws of 1935 amending the 


89-402. (349.64) Payment of expenses. From the moneys of the board 
in the earmarked revenue fund there shall be paid, upon vouchers approved 
by the board, attested by the secretary, such sums as are found to be neces- 
sary or expedient for the investigation and survey of unreclaimed and 
undeveloped lands, to determine the relative agricultural value, productive- 
ness, uses and feasibility and cost of the reclamation and development there- 
of; for the investigation and survey of electrification and rehabilitation sys- 
tems and projects proposed to be financed in whole or in part by the board; 
such amounts as may be authorized by the board for the reclamation of 
lands by dyking, drainage, dyking and drainage and irrigation districts duly 
and regularly organized under the laws of this state and such other districts 
as shall from time to time be authorized by law for the reclamation or de- 
velopment of waste or undeveloped lands; such amounts as may be au- 
thorized by the board for the construction, maintenance and operation of 
dams and dykes for the conservation of water for reclamation projects 
or stock reservoirs, and purchase of rights of way and other costs prelim- 
inary to construction of reclamation, stock reservoirs, electrification or 
rehabilitation systems or projects authorized under the Water Conserva- 
tion Act or acts amendatory thereof or supplemental thereto, provided that 
whenever deemed practical the board may employ county surveyors in 
the assistance and preparation of surveys and investigations conducted by 
the board. 


History: _En. Sec. 2, Ch. 169, L. 1935; Collateral References 
amd. Sec. 80, Ch. 147, L. 1963. Waters and Water Courses@222, 


81 C.J.S. States § 158. 
89-403. (349.65) Repealed—Chapter 147, Laws of 1963. 


Repeal state controller, was repealed by See. 242, 


This section (See. 7, Ch. 169, L. 1935), Ch. 147, Laws 1963. 
relating to examinations and audits by the 


CHAPTER 5 
PUBLIC WATERS 
Section 89-501. What waters are public ways. 


89-501. (1604) What waters are public ways. Navigable waters and 
all streams of sufficient capacity to transport the products of the country 
are public ways for the purposes of navigation and such transportation; 
provided, that this act shall not be so construed as to in any manner affect 
or impair any rights acquired prior to its passage by any person, association 
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of persons, or corporation; and provided, further, that the right of any 
person, association of persons, or corporation shall not be abridged to take 
and use any water as now provided by law from any stream or streams 
for the purpose of irrigation, or any beneficial or industrial pursuit. 


History: En. Sec. 2570, Pol. C. 1895; Overflowing ditches or flumes, penalty, 
amd. Sec. 1, p. 126, L. 1901; re-en. Sec. sec. 94-3565. 
1326, Rev. C. 1907; re-en. Sec. 1604, R. Poisoning waters, see. 94-35-255. 
C. M. 1921. Cal. Pol. C. Sec. 2348. Taking water from or obstructing canals, 
sec. 94-3204, 
Cross-References 
Defiling waters, sec. 94-3542. Collateral References 
Depositing slack in waters, sees. 94-3551, Navigable Waters@1 (1). 
94-3552, 65 C.J.S. Navigable Waters § 1 et seq. 
CHAPTER 6 


PUBLIC DOCKS AND WHARVES 


Section 89-601. Who may build wharves and docks—proviso. 
89-602. Public use of wharves and docks—charges. 
89-603. Revocation of license, 
89-604. Land under navigable water. 
89-605. Jurisdiction of railroad commission. 


89-601. (1605) Who may build wharves and docks — proviso. Any 
person or persons owning land bordering upon any of the navigable waters 
within the state of Montana, are hereby granted a license and permit to 
build docks and wharves over, across, and upon the “lands under water” 
belonging to the state of Montana; provided, however, that such docks 
and wharves shall be extended out into such navigable water such distance 
only as may be necessary to permit any and all boats, steamboats, and 
vessels to safely land thereat, and discharge and take on its or their cargoes 
and passengers. 


History: En. Sec. 1, Ch. 38, L. 1909; Collateral References 
re-en. Sec. 1605, R. C. M. 1921. Wharves¢=7. 
94 C.J.S. Wharves § 2 et seq. 


89-602. (1606) Public use of wharves and docks—charges. All docks 
and wharves built on any of the navigable waters of the state shall be public 
docks and wharves, and all boats, vessels, and steamboats plying such nay- 
igable waters shall have a right to land thereat, and take on and discharge 
its or their cargoes and passengers thereon; provided, however, the owner 
of such dock or wharf shall have the right to charge and collect from the 
owner or owners of such boat, steamboat, or vessel a reasonable compensa- 
tion therefor. 

History: En. Sec. 2, Ch. 38, L. 1909; Collateral References 


re-en. Sec. 1606, R. C. M. 1921. Wharves¢10. 
94 C.J.S. Wharves § 9 et seq. 


89-603. (1607) Revocation of license. The license granted in section 
89-601 to build docks and wharves over and upon the lands under the 
navigable waters of this state conveys no title in such lands, and such 
license may be revoked by the state of Montana at any time. 


History: En. Sec. 3, Ch. 38, L. 1909; Collateral References 
re-en. Sec. 1607, R. C. M. 1921. Wharves¢>7. 
94 C.J.S. Wharves § 8. 
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89-604. (1608) Land under navigable water. By the term “land under 
water” is meant all land under any navigable waters of this state, extending 
from high-water mark, or from the meander line where the shores of lakes or 
streams have been meandered, to the lake or stream. 


History: En. Sec. 4, Ch. 38, L. 1909; Collateral References 
re-en. Sec. 1608, R. C. M. 1921. Wharves€=5 et seq. 


94 C.J.S. Wharves § 3. 


- 89-605. (1609) Jurisdiction of railroad commission. The railroad com- 
mission of this state shall have jurisdiction over all docks and wharves within 
the state, and have full power to regulate, determine, and fix all dockage 


and erties fees. 


History: En. Sec. 5, Ch. 38, L. 1909; 
re-en. Sec. 1609, R. C. M. 1921. 


Collateral References 


Wharves¢-12. 
94 C.J.S. Wharves § 7. 


CHAPTER 7 


DAMS AND RESERVOIRS—CONSTRUCTION AND EXAMINATION OF 


Dams and dikes to be constructed in a secure manner—proceedings 


Complaint against filling unsafe reservoir—duty of court to order 


Board of county commissioners may appoint experts to examine dam. 


Section 89-701. Dams and reservoirs—how constructed. 
89-702. 
upon complaint of insecurity. 
89-703. 
examination. 
89-704. Examination and report. 
89-705. Withdrawal of water from unsafe structure. 
89-706. Proceedings when dam or reservoir is insecure. 
89-707. Issues and trial. 
89-708. Judgment. 
89-709. New trial and appeal. 
89-710. Water may be drawn off pending an appeal. 
89-711. 
89-712. Compensation of experts. 
89-713. Duty of board when complaint filed. 
89-714. Penalties. 
89-701. 


(2658) Dams and reservoirs—how constructed. No person 


must fill, or procure to be filled with water, any reservoir which is not so 
thoroughly and substantially constructed as to safely hold any water that 


may be turned therein. 


History: Sec. 2138, Rev. C. 1907; re-en. 
Sec. 2658, R. C. M. 1921. 


NOTE. — Sections 89-701 to 89-714, are 
here given as they appear in sections 2138 
to 2151, Revised Codes of 1907 as amended; 
being sections 3440 to 3453, Political Code 
of 1895. Earlier acts very similar in sub- 
stance were sections 1 to 6, p. 221, Laws 
of 1877, re-enacted as sections 493 to 498, 
5th Division Revised Statutes of 1879 and 
as sections 983 to 988, 5th Division Com- 
piled Statutes of 1887. 


Cross-Reference 

Fish ladders may be required at dams, 
see, 26-104, 

Common-law Negligence 

An instruction in the precise language 


of this section should not be given where 
the plaintiff is suing on the theory of 
common-law negligence. Richland County 
v. Anderson, 129 M 559, 291 P 2d 267, 275. 


- Measurement of Water in Reservoir 


Devices for measuring the water in a 
storage reservoir should be such that at 
a glance anyone may tell the exact num- 
ber of acre feet therein at any time, thus 
obviating the necessity of calling in engi- 
neers or others to measure it; the details 
of operation, presenting as they do, rather 
a practical or engineering problem than a 
judicial one, should properly be left to the 
parties interested, and if the court’s inter- 
vention or assistance be required in that 
behalf, a motion for modification of the 
decree should answer the purpose. Federal 
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Land Bank v. Morris, 112 M 445, 457, 116 
P 2d 1007. 


Rights of Person Reservoiring Water 


Briefly epitomized, the rights of a person 
to reservoir water are as follows: He may, 
in any one year, store for use in that or 
succeeding years what he has a right to 
use, and also any additional amounts 
which others would not have the right to 
use and which otherwise would go to 
waste. The appropriation and use of water, 
as well as the sites for reservoirs for col- 
lecting it, constitute a public use under 
section 15, article III of the constitution, 
it being to the interest of the public that 
water be conserved rather than permitted 


89-703 


Storage of Flood Water 


Under sections 89-701 to 89-714, reser- 
voirs may be constructed for the purpose 
of storing flood water, in the course or at 
the headwaters of an adjudicated stream, 
provided their construction does not inter- 
fere with the use by prior appropriators of 
the natural flow in the stream to the 
extent of their appropriations. Donich v. 
Johnson, 77 M 229, 240, 250 P 963. 


References 

Frederick v. Hale, 42 M 153, 168, 112 P 
70. 

Collateral References 

Waters and Water Courses€159 et seq. 


to be wasted, that arid lands may be made 
productive. Federal Land Bank v. Morris, 
112 M 445, 453, 116 P 2d 1007. 


89-702. (2659) Dams and dikes to be constructed in a secure manner— 
proceedings upon complaint of insecurity. No person, association, or corpo- 
ration shall construct, or cause to be constructed, a dam or dike for the 
purpose of accumulating, storing, appropriating, or diverting any of the 
waters of this state, except in a thorough, secure, and substantial manner. 

Upon complaint on oath being made to the state engineer by three or 
more persons residing or having property in such location, that their 
homes or property would be in danger of destruction or damage in event 
of flood occurring on account of the breaking of any dam or dike of any 
reservoir within the state, and that they have reason to believe said reser- 
voir is in an unsafe condition, or that it is being filled with water to such 
an extent as to render it unsafe, it shall be the duty of the state engineer 
to forthwith examine, or cause to be examined, the said reservoir. If, 
upon such examination, the state engineer shall find that said reservoir is 
unsafe, or is being filled with water to such an extent as to render it unsafe, 
it shall be his duty to notify the county attorney of the county in which 
the reservoir is located, setting forth his findings, and the county attorney 
shall immediately take the necessary steps to abate the danger and make 
the structure safe. 

In the event of either party being dissatisfied with the findings of the 
state engineer, he may take an appeal to the district court of the district 
wherein the reservoir is located, and said court shall hear and determine 
the matter at the earliest practical time, subject to the right of either party 
to take an appeal as in other civil cases; provided, that the judgment of the 
state engineer shall control until the final determination of the case. 


93 C.J.S. Waters § 141 et seq. 
56 Am. Jur. 625, Waters, § 156 et seq. 


History: Sec. 2139, Rev. C. 1907; amd. 
Sec. 1, Ch. 168, L. 1917; re-en. Sec. 2659, 
R. C. M. 1921. 


Cross-Reference 
Application of Montana Rules of Civil 


89-703. 


Procedure to proceedings on insecure dams, 
M. R. Civ. P., Rule 81(a) and Table A. 


References 

Frederick v. Hale, 42 M 153, 168, 112 P 
70; Donich v. Johnson, 77 M 229, 240, 250 
P' 963: 


(2660) Complaint against filling unsafe reservoir—duty of court 


to order examination. Upon complaint on oath made by any person or 
persons, and filed in the district court, that a person, association, or corpora- 
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tion is filling or proposing to fill with water a reservoir, or has filled or 
gathered water in a reservoir, and that life and property are thereby en- 
dangered, the judge must appoint three disinterested persons, at least one 
of whom must be a resident of the county in which the dam or reservoir 
is situated, and one of whom must be a competent and experienced civil 
or hydraulic engineer, each of whom must take an oath that he will examine 
the dam and reservoir to determine as to its security to the best of his 
ability. 

“History: Sec. 2140, Rev. C. 1907; amd. 


Sec. 2, Ch. 168, L. 1917; re-en. Sec. 2660, 
R. C, M. 1921. 


89-704. (2661) Examination and report. It is the duty of the persons so 
appointed to make a thorough examination of the dam or reservoir, and if, 
upon examination, they find that persons or property are endangered by 
reason of the dam or reservoir, and it is not secure against the pressure 
of the water confined therein, or the water that may be confined therein, 
or against rains and freshets that may occur, and if they find that the 
same is secure against the occurrence of the casualties mentioned, or any 
of them, they must make a report in writing to the judge, which must be 
entered of record as a proceeding in court. 


History: Sec. 2141, Rev. C. 1907; re-en, 
Sec. 2661, R. C. M. 1921. 


89-705. (2662) Withdrawal of water from unsafe structure. If, upon 
such examination as to the safety of such reservoir, they consider such 
reservoir insufficient and insecure, they must further inquire whether the 
danger to be apprehended is imminent, and if they are of the opinion that 
such danger is imminent, and that destruction of life or property may result 
from delay, it is their duty forthwith to draw from such reservoir the waters 
therein, or so much thereof as will insure safety, and they must make return 
of their action to the judge; and in the discharge of such duties, the persons 
so acting are peace officers. 


History: Sec. 2142, Rev. C. 1907; re-en. 
Sec. 2662, R. C. M. 1921. 


89-706. (2663) Proceedings when dam or reservoir is insecure. If, upon 
examination, they are of opinion that such dam or reservoir is insecure 
and insufficient, but that the danger therefrom is not immediate or imminent, 
they must so state in their report to the judge, who must thereupon cause 
a copy of the report to be served on the owner or person in charge thereof, 
with a notice requiring him to make the same secure, or to draw the water 
therefrom without delay; and unless such order is complied with after 
hearing, the judge may order the sheriff to draw from said dam or reservoir 
the waters thereof. 


History: Sec. 2143, Rev. C. 1907; re-en. 
Sec. 2663, R. C. M. 1921. For earlier his- 
tory, see Sec. 89-701. 


89-707. (2664) Issues and trial. The owner of the dam or reservoir 
may answer the complaint, and an issue may be joined at the hearing, and 
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the question of the security and sufficiency of the dam or reservoir may be 
tried before the court or jury as in other eases. 


History: Sec. 2144, Rev. C. 1907; re-en. 
Sec. 2664, R. C. M. 1921. 


89-708. (2665) Judgment. If the jury find the dam or reservoir in- 
sufficient or insecure, judgment must be entered thereon, declaring such dam 
or reservoir a nuisance, and that all the water be drawn therefrom. Costs 
may be taxed as in other cases to the losing party. 


History: Sec. 2145, Rev. C. 1907; re-en. 
Sec. 2665, R. C. M. 1921. 


89-709. (2666) New trial and appeal. Any party to the proceedings 
may move for a new trial and appeal as in other cases. 


History: En. Sec. 2146, Rev. C. 1907; 
re-en. Sec. 2666, R. C. M. 1921. 


89-710. (2667) Water may be drawn off pending an appeal. The judge 
may, after the verdict of the jury, and pending an appeal, order that the 
water be drawn from the reservoir so as to make the same secure and safe 
until the final determination of the proceedings. 


History: En. Sec. 2147, Rev. C. 1907; 
re-en. Sec. 2667, R. C. M. 1921. 


89-711. (2668) Board of county commissioners may appoint experts to 
examine dam. Whenever any person is constructing a dam or reservoir, 
and complaint is made to the board of county commissioners that the same is 
being built in an insecure and unsafe manner, and dangerous to life or 
property, or that when constructed will be insecure and dangerous, it is 
the duty of the board to appoint three experts under whose supervision 
the dam or reservoir must be constructed, and such reservoir must not be 
filled with water, nor shall any water be allowed to flow therein, until 
the owner thereof has filed in the office of the county clerk a certificate, 
signed by a majority of the persons so appointed, to the effect that such 
dam or reservoir is constructed in a proper manner and is safe and secure. 


History: En. Sec. 2148, Rev. C. 1907; 
re-en. Sec. 2668, R. C. M. 1921. 


89-712. (2669) Compensation of experts. The persons acting as experts 
are entitled to a reasonable compensation for their services, to be allowed by 
the board and paid by the owners of the dam or reservoir. 


History: En. Sec. 2149, Rev. C. 1907; 
re-en. Sec. 2669, R. C. M. 1921. 


89-713. (2670) Duty of board when complaint filed. Whenever such 
complaint is made to the board of commissioners, it is the duty of the board, 
in ease such dam or reservoir is not being constructed in a safe and secure 
manner, to proceed against the owner or persons constructing the same, in 
the manner provided for in this chapter, and any person may file a complaint 
and proceed against any such owner of or person constructing such dam 
or reservoir, as provided in this chapter. 

History: En. Sec. 2150, Rev. C. 1907; 
re-en. Sec. 2670, R. C. M. 1921. 
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89-714. (2671) Penalties. Any person violating any of the provisions 
of this chapter is punishable as provided in section 94-35-105, and if death 
ensue by reason of any of the acts prohibited by this chapter, the person 
guilty of the same may be convicted of murder, manslaughter, or any 
other felony, as the case may be. 


History: En. Sec. 2151, Rev. C. 1907; 
re-en. Sec. 2671, R. C. M. 1921. 


CHAPTER 8 


WATER RIGHTS—APPROPRIATION AND ADJUDICATION 


Section 89-801. 
89-802. 
89-803. 
89-804. 
89-805. 
89-806. 
89-807. 
89-808. 
89-809. 


89-810. 
89-811. 
89-812. 
89-813. 
89-814. 
89-815. 
89-816. 
89-817. 
89-818. 
89-819. 
89-820. 


89-821. 
89-822, 
89-823. 
89-824. 
89-825. 
89-826. 
89-827. 
89-828. 
89-829. 
89-830. 
89-831. 
89-832. 
89-833. 
89-834. 
89-835. 
89-836. 
89-837. 
89-838. 
89-839. 
89-840. 
89-841. 
89-842, 
89-843. 
89-844. 
89-845. 
89-846. 
89-847. 
89-848. 
89-849. 


What waters may be appropriated. 

Appropriation must be for a useful purpose—abandonment. 

Point of diversion may be changed—change of use. 

Water may be turned into natural channels and reclaimed. 

Return of surplus water to stream. 

Diversion of natural flow of waters, when permitted. 

First in time, first in right. 

Appropriation by United States. 

Procedure for reciprocal appropriation of waters by Montana and 
Wyoming. 

Notice of appropriation. 

Diligence in appropriating. 

Effect of failure. 

Record of declaration. 

Record prima facie evidence. 

Rights settled in one action. 

Record of declarations and notices. 

Measurement of water—cubic foot. 

Miner’s inch equivalent in gallons. 

Not to affect existing decrees. 

Right to construct dams and raise water—conducting water over lands 
and railroad rights of way. 

Highways to be protected. 

Penalty for violating preceding section. 

Owners of water to sell surplus. 

Duty of purchaser to dig ditches. 

Enforcement of right to surplus. 

Purchaser cannot sell. 

Use of insecure reservoir forbidden. 

Dams and reservoirs to be securely constructed. 

Procedure for appropriating waters of adjudicated streams. 

Summons—issuance and service. 

Appearance—default—decree. 

Decree subject to prior adjudicated rights. 

Scope of decree—diversion of waters to another stream. 

Decree to govern conditions of performance of work. 

Adjudicating rights of persons not party to decree. 

Penalty for wrongful diversion of adjudicated waters. 

Penalty for noncompliance with act. 

Recording copy of final decree. 

Effect of decree upon subsequent appropriations. 

Appropriations of water subject to prior decrees adjudicating rights. 

Nonadjudicated streams not affected. 

Appropriations pending litigation subject to decree. 

Statutory measurements. 

Effect of decree. 

United States may take ditches by right of eminent domain. 

Appropriation of waters for use out of state—regulation. 

Declaration of policy as to adjudication of waters of the state. 

State engineer may bring action to adjudicate waters. 

Appointment of referee to take testimony. 
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scope of examination of streams—surveys, 


Conveyance of stored water for irrigation through a natural channel 


of a stream—petition to be filed in district ecourt—contents of 


89-850. Notice of application for appointment of referee. 
89-851. Duties of state engineer 
reports, maps and plats may be introduced as evidence. 
89-852. Hearings by referee. 
89-853. Report of referee—recognition of decreed water rights. 
§9-854. District court procedure. 
89-855. Judgment. 
89-856. Clark Fork river—impounding of water—appropriation. 
89-857, 
petition. 
89-858. Notice of hearing. 
89-859. Objections and hearing. 
89-860. Order and decree of court. 
89-861. Authority of water commissioner. 
89-862. Term of office of water commissioner and compensation. 
89-863. Penalty for interference. 
89-864. Application of act and jurisdiction. 
89-801. 


(7093) What waters may be appropriated. The right to the 


use of the unappropriated water of any river, stream, ravine, coulee, spring, 
lake, or other natural source of supply may be acquired by appropriation, 
and an appropriator may impound flood, seepage, and waste waters in a 
reservoir and thereby appropriate the same. 


History: Ap. p. Sec. 1, p. 130, L. 1885; 
re-en. Sec. 1250, 5th Div. Comp. Stat. 1887; 
amd. Sec. 1880, Civ. C. 1895; en. Sec. 1, p. 
152, L. 1901; re-en. Sec. 4840, Rev. C. 1907; 
amd. Sec. 1, Ch. 228, L. 1921; re-en. Sec. 
7093, R. C. M. 1921. Cal. Civ. C. Sec. 1410. 


NOTE.—For history of law of water 
rights in this state, see Bailey v. Tintin- 
ger, 45 M 154, 122 P 575. 


Appropriation Made on Public Domain 
by Settler 


A settler on lands which were a part 
of the public domain could make a valid 
appropriation of water thereon. Galahan 
v. Lewis, 105 M 294, 300, 72 P 2d 1018. 


Appropriation on Indian Lands 


By the treaty of May 7, 1868, between 
the United States and the Crow Indians, 
establishing the Crow Indian Reservation, 
the federal government impliedly reserved 
to itself the waters thereon for irrigation 
and other purposes for use by the Indians, 
hence they were not subject to appropria- 
tion by others. The right to use water 
appurtenant to lands on an Indian reserva- 
tion and held by Indians under trust pat- 
ents, is property of the United States, 
and state courts are without jurisdiction 
to enter a decree affecting such right, but 
when Indian becomes seized of fee simple 
title after removal of trust patent, convey- 
anee of land transfers the right to use the 
water appurtenant to the land. Anderson 
v. Spear-Morgan Livestock Co., 107 M 18, 
25, 26, 79 P 2d 667. 

Defendant’s contention that an appro- 
priation of a water right was made on 


Indian lands prior to opening for settle- 
ment and therefore initiated by trespass, 
and hence null and void, could not be sus- 
tained as the provision of the Crow Indian 
treaty of 1868 that white men should be 
excluded from Indian lands is directory 
and not mandatory. Whites could be ex- 
cluded if inimical to Indian welfare, it 
being discretionary with those charged 
with protecting Indian rights to take ac- 
tion against whites invading without con- 
sent of the tribe. The Indian land became 
public domain subject to squatter’s rights 
after ratification of agreement for settle- 
ment in 1891. Cook v. Hudson, 110 M 263, 
285, 103 P 2d 137. 


Appropriation on Private Land 


The mere fact that water has its source 
on land owned by a plaintiff does not of 
itself give him the exclusive right therein 
so as to prevent others from acquiring 
rights to it under the laws of the state. 
Quinlan v. Calvert, 31 M 115, 119, 77 P 
428. 

Sections 89-801 to 89-805, 89-807 to 89- 
828 and 89-839 to 89-844 do not and can- 
not authorize a person to go upon the 
private property of another for the pur- 
pose of making an appropriation, except 
by condemnation proceedings. Prentice v. 
McKay, 38 M 114, 117, 98 P 1081, ex- 
plained in 102 M 295, 298, 57 P 2d 781. 

An appropriation of water is not con- 
fined to waters flowing in streams upon 
public land, but may be made from a 
stream flowing through privately owned 
land by invoking the aid of eminent do- 
main proceedings, if necessary. Mettler v. 
Ames Realty Co., 61 M 152, 201 P 702. 
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Appropriator Not Owner of Water—Sale 
of Water 


An appropriator of water does not be- 
come the owner thereof but only of the 
right to use it; he may not sell the water 
to another to be used by the purchaser 
when not in use by the appropriator. Gala- 
han v. Lewis, 105 M 294, 300, 72 P 2d 1018. 


Change in Manner and Place of Use— 
Swimming Pool, Basis for Appropriation 


Diversion of water to maintain a swim- 
ming pool or fish pond may have been for 
a beneficial use and hence the- basis of a 
valid appropriation. Osnes Livestock Co. 
v. Warren, 103 M 284, 302, 62 P 2d 206. 


Contractual Relation or Privity 


The doctrine that where the possessor of 
water right claims the right as of the date 
on which it was initiated by another, he 
must show some contractual relation or 
privity between himself and such other, 
was not modified to the extent of holding 
that the possessor of the land may be 
presumed to be the owner of the right, 
by the decision in Wills v. Morris, 100 M 
514, 50 P 2d 862. Osnes Livestock Co. v. 
Warren, 103 M 284, 290, 62 P 2d 206. 


Conveyance of Right as Appurtenance 


When land is conveyed including the ap- 
purtenances, any water rights theretofore 
enjoyed are thereby transferred; and the 
fact that the grantor later purports to con- 
vey the water right only, the latter deed 
does not constitute severance of the water 
right, as it adds nothing to the conveyance 
theretofore made. Osnes Livestock Co. v. 
Warren, 103 M 284, 303, 62 P 2d 206. 


Diffused Surface Water 


Defendants could not be prevented from 
collecting diffused surface waters on their 
lands since plaintiffs could not make a 
valid appropriation for use of such water 
on their lands located a number of miles 
below. Doney v. Beatty, 124 M 41, 220 
Pdi (ses. 


Interference with Prior Rights 


Primary rights to the use of water in a 
stream are those of appropriators of its 
natural flow, and the burden is upon a 
subsequent storage claimant (in the in- 
stant case defendant state water conserva- 
tion board), or of one who uses a water- 
course as part of his distribution system 
of developed or alien waters, affirmatively 
to disprove interference with prior rights 
in a suit to enjoin such interference. 
Allendale Irr. Co. v. State Water Conserva- 
tion Board, 113 M 436, 440, 127 P 2d 227. 


Limitation on Rights 


The rights of an appropriator of water 
are limited to the natural condition of the 
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stream at the time the appropriation is 
made. Jones v. Hanson, 133 M 115, 320 
P 2d 1007, 1014. 


Method of Procedure 


The method to be pursued by the in- 
tending appropriator proceeding under the 
statute has not been changed since the 
original act of 1885 went into effect. 
Bailey v. Tintinger, 45 M 154, 167, 122 P 
575. 


This statute provides all the steps neces- 
sary to be taken by one seeking to make 
an appropriation of water, and one who 
proceeds under it, instead of under the 
rules and customs of the early settlers, has 
a completed appropriation when the work 
on his ditch or eanal is finished, and be- 
fore the water is actually applied to its 
intended use. Bailey v. Tintinger, 45 M 
154, 167, 122 P 575. 


Ownership of Land Where Water Has 
Source 


Seepage water which has its rise along 
the bed of a stream and forms a natural 
aceretion thereto belongs to that stream as 
part of its source of supply and the own- 
ership of land where water has its source 
does not necessarily give the exclusive 
right to use such water to the landowner 
so as to prevent others from acquiring 
rights therein. Woodward v. Perkins, 116 
M 46, 53, 147 P 2d 1016, distinguished in 
133 M 333, 339, 323 P 2d 597. 


Prescription—Adverse User—Burden of 
Proof 


To establish acquisition of a water right 
by adverse user or prescription, the claim- 
ant has the burden of showing that his 
use of the water deprived the prior appro- 
priator of water at times when the latter 
actually needed it. Osnes Livestock Co. v. 
Warren, 103 M 284, 295, 62 P 2d 206. 


Prior Rights 


Where plaintiff had over the years 
constructed a series of dikes in order to 
spread over his land the water which 
would flow down a dry gully after the 
melting of snow or a heavy rainfall, he 
had a prior right to the extent that his 
project was finished. He who first diverts 
the water to a beneficial use has the prior 
right thereto where the right is based 
upon the custom and practice of the early 
settlers and where there was no compli- 
ance with the statute. Midkiff v. Kinch- 
eloe, 127 M 324, 263 P 2d 976, 978. (See, 
however, the dissenting opinion in the 
case in which it was contended that the 
waters were flood and waste waters and to 
which the defendant had a right to im- 
pound in a stock reservoir, 127 M 324, 263 
P 2d 976, 979.) 
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Property Right 


Where a water right has once been fully 
perfected, i. e., where there was a diversion 
of the water and its application to a bene- 
ficial use, it becomes a property right of 
which the owner may be divested only in 
some legal manner. Osnes Livestock Co. 
v. Warren, 103 M 284, 294, 62 P 2d 206. 


Public Service Corporation 


A public service corporation, organized 
for the purpose of constructing an irriga- 
tion system and selling or renting water 
to reclaim arid lands, has a completed ap- 
propriation of water when its distributing 
system is finished, and when the corpora- 
tion is ready to deliver water to users 
upon demand, and offers to do so. Bailey 
v. Tintinger, 45 M 154, 177, 122 P 575. 


Right of a Trespasser 


A trespasser on riparian land cannot 
lawfully exercise there any right to such 
water or acquire any right therein by 
virtue of the provisions of this chapter. 
Smith v. Denniff, 24 M 20, 22, 60 P 398; 
Prentice v. McKay, 38 M 114, 117, 98 P 
1081, explained in 102 M 295, 298, 57 P 
2d 781. 


Rights of Cotenants— Conveyance of 
Right of One 


As against third persons, a tenant in 
common has the possessory right of an ab- 
solute owner of the whole of a water right, 
including the right to preserve the right 
held in common; if he uses all the water, 
only his cotenant may object, and if he 
conveys his interest, a stranger is in 20 
position to object if the grantee uses ail 
of the water. Osnes Livestock Co. v. War- 
ren, 103 M 284, 291, 62 P 2d 206. 


Rights of Licensee 


Where one goes upon land of another 
with the latter’s verbal consent for the 
purpose of making an appropriation of 
water, posts his notice of appropriation, 
diverts the water through the landowner’s 
ditch and applies it to a beneficial use 
on his own land, he becomes a licensee, not 
a trespasser, and revocation of license to 
construct ditch does not necessarily affect 
licensee’s right to the water carried by 
the ditch. Connolly v. Harrel, 102 M 295, 
B00, 07 P 2d 781. 


Right to Use Increased Supply 

Where one claims to have increased the 
flow of water in a stream and therefore 
entitled to use such increase, he must 
show that increase was occasioned through 
his exertions, any accessions to the stream 
brought about through the process of na- 
ture, as by percolating or seepage waters 
which would have found their way to the 
stream in any event, collected in a drain 
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ditch, not constituting a new supply. West 
Side Ditch Co. v. Bennett, 106 M 422, 433, 
78 P 2d 78. 


Rules and Customs Prior to 1885 


The essential features of an appropria- 
tion of water made prior to Laws of 1885, 
page 130, were a completed ditch and the 
application of water to a beneficial use. 
Maynard v. Watkins, 55 M 54, 56, 173 P 
551, 

Prior to the adoption of the first water 
right statutes in 1885, appropriations of 
water were made pursuant to the rules 
and customs of the early California set- 
tlers, and under them the essential ele- 
ments of an appropriation made in 1871 
were a completed ditch and the applica- 
tion of the water through it to a bene- 
ficial use. Missoula Light & Water Co. v. 
Hughes, 106 M 355, 368, 77 P 2d 1041. 


Seepage and Waste Waiters 


Prior to the amendment of this section 
(ch. 228, Laws of 1921), there was no 
statutory provision for the appropriation 
of flood, seepage and waste waters, and 
therefore no right could be acquired as to 
such vagrant or fugitive waters as against 
the owner who sought to recapture them, 
but where they had passed beyond control 
of the owner they became abandoned per- 
sonalty which could be taken up and used 
by the person first in the field. Popham 
v. Holloron, 84 M 442, 449, 275 P 1099, 
distinguished in 206 F Supp 439, 443. 

While waste waters are subject to ap- 
propriation, the owner of the land from 
which such water flows has the right to 
use his land as he pleases and may there- 
fore change the flow to suit his purpose, 
provided the change be not made mali- 
ciously or arbitrarily to the detriment of 
the appropriator in the enjoyment of his 
right. Newton v. Weiler, 87 M 164, 179, 
286 P 133. 


Where water seeping from irrigated 
lands finds its way into a drain ditch and 
is collected there, it is subject to appro- 
priation. Wills v. Morris, 100 M 514, 534, 
50 P 2d 862, distinguished in 206 F Supp 
439, 443. 

Although seepage water which has its rise 
along the bed of a stream and forms a nat- 
ural accretion thereto belongs to the stream 
as a part of its source of supply, the same 
as do feeder springs, and an appropriator 
of water on such stream has the right to 
all such tributary flow even as against the 
owner of the land, the conducting of water 
from upper reaches of tributary to “pot- 
holes” and “reservoirs” and then eapturing 
the seepage therefrom in ditches, is insuffi- 
cient proof of creating a new supply for 
an additional water right. Woodward v. 
Perkins, 116 M 46, 53, 147 P 2d 1016, 
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distinguished in 133 M 333, 339, 323 P 2d 
597. 


Source of Right 


An appropriator of water derives his 
right from the state and not from the 
national government, the use of waters 
flowing in natural streams in Montana 
being subject to state regulation and con- 
trol. Mettler v. Ames Realty Co., 61 M 
152, 201 P 702. 


Statute Applies Only to Public Lands 


Sections 89-801 to 89-805, 89-807 to 89- 
828 and 89-839 to 89-844 apply only to 
appropriations made on the public lands 
of the United States or of the state, and 
to such as are made by individuals who 
have riparian rights, either as owners of 
riparian lands or through grants from such 
owners. Prentice v. McKay, 38 M 114, 
117, 98 P 1081. See Alaska Juneau Gold 
Min. Co. v. Ebner Gold Min. Co., 239 Fed 
638, 645. 


Storage and Use of Flood or Waste 
Water 


Under section 15, article III of the con- 
stitution, the sites for reservoirs for col- 
lecting and storing water constitute a 
publie use, to conserve rather than waste 
water that the arid lands of the state may 
be made productive. The appropriation of 
water in a reservoir to conserve water 
flowing in an otherwise dry coulee, only at 
heavy rains or spring runoff, entitles the 
owner to fill the reservoir to its full ca- 
pacity to the extent of his appropriation, 
only once a year, the state laws applying 
to acquisition of running water applying 
to storage and use of flood or waste water 
—first in time, first in right. Federal Land 
Bank v. Morris, 112 M 445, 453, 116 P 2d 
1007. 


Title Obtained by Appropriation 


Title cannot be acquired to the corpus 
of waters flowing in a stream, but only to 
the use thereof. Norman v. Corbley, 32 M 
195, 202, 79 P 1059. 


Tributary of Stream 


Evidence in a water right suit that 
water flowed in a ereek only in times of 
flood and that, except at such times, the 
water therein never reached the point 
where it joined another creek, a finding 
that the former was a tributary of the 
latter, held not justified. Anderson v. 
Spear-Morgan Livestock Co., 107 M 18, 
29,19 F 20 607, 


Watercourse Defined 


Where waters flowing in a channel with 
regularity from year to year were made to 
do so through the instrumentality of man 
and have through years of so flowing ac- 
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quired a permanent character as the nat- 
ural drainage of the watershed, or where 
they come from springs formed from seep- 
age or percolation, or surface water col- 
lecting in a canyon, or from wells acci- 
dentally developed while drilling for oil, 
ete., they constitute a watercourse. Pop- 
ham v. Holloron, 84 M 442, 449, 275 P 
1099, distinguished in 206 F Supp 439, 443. 

A “watercourse,” within the meaning of 
the water right laws, from which an ap- 
propriation for purposes of irrigation may 
be made, may consist of a well-defined 
channel into which water from a slough 
fed by irrigation of adjoining lands 
through seepage or through a ditch con- 
structed by the owners of such lands for 
draining purposes finds its way, and which 
water through years of so flowing has ac- 
quired a permanent character as the nat- 
ural drainage of the particular watershed. 
West Side Ditch Co. v. Bennett, 106 M 
422, 431, 78 P 2d 78. 


Water Right in Gross—Subject of Trans- 
fer 


A water right in gross (akin to an ease- 
ment in gross) resulting from a convey- 
ance thereof after the desert land entry 
upon which the water was being used had 
been canceled, thus rendering the water 
right nonappurtenant to the land, is a 
proper subject of transfer. Osnes Live- 
stock Co. v. Warren, 103 M 284, 292, 62 
P 2d 206. 


Water Right Is Personal Property When 
Considered Independently of Land 


While a water right partakes of the 
nature of real estate, it is not land in any 
sense, and when considered alone for the 
purpose of taxation, and independently of 
the land to which it is appurtenant, it is 
personal property. Brady Irr. Co. v. Teton 
County, 107 M 330, 333, 85 P 2d 350. 


Water Rights and Ditches Separate 
Rights 


Water rights and ditch rights are sepa- 
rate and distinet property rights, i.e., one 
may own a water right without a ditch 
right, or a diteh right without a water 
right. Connolly v. Harrel, 102 M 295, 300, 
ay a ae? Bey g- 
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Liability, as regards surface waters, for 
raising surface level of land. 12 ALR 2d 


Law Review 


1338 Stone, “Improving Montana Water 
: Law,” 20 Mont. L. Rev. 60 (Fall 1958). 
89-802. (7094) Appropriation must be for a useful purpose—abandon- 


ment, The appropriation must be for some useful or beneficial purpose, and 
when the appropriator or his successor in interest abandons and ceases to 
use the water for such purpose, the right ceases; but questions of abandon- 
ment shall be questions of fact, and shall be determined as other questions 


of fact. 


History: En. Sec. 2, p. 131, L. 1885; 
re-en, Sec. 1251, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1881, Civ. C. 1895; re-en. Sec. 
4841, Rev. C. 1907; re-en. Sec. 7094, R. C. 
M. 1921. Cal. Civ. C. Sec. 1411. 


“Abandonment” Defined 


Before it may be said that the owner of 
a water right has abandoned it, there 
must be the necessary concurrence of act 
and intent to abandon; he must have re- 
linquished it because he no longer desired 
to possess it. Irion v. Hyde, 107 M 84, 91, 
81 P 2d 353. 


Abandonment—Essential Elements 


Abandoment of a water right is a vol- 
untary act, and to constitute it there must 
be a concurrence of act and intent—the 
relinquishment of possession and the in- 
tent not to resume it for a beneficial use 
—neither alone being sufficient to bring 
about its abandonment. Thomas v. Ball, 
66 M 161, 166, 213 P 597; Osnes Livestock 
Co. v. Warren, 103 M 284, 294, 62 P 2d 
206. 


Abandonment—Trespassers 


Where plaintiff’s predecessors in interest 
for thirteen years used a water right 
acquired by a desert land entryman after 
the entry had been canceled and thus 
were trespassers upon the public domain, 
that fact did not deprive the plaintiff from 
resuming the use of the water upon ac- 
quiring possession, unaffected by any jun- 
ior rights which came into being in the 
meantime, there being no law enforcing 
abandonment of a vested water right as a 
penalty for exercising it as a trespasser. 
Osnes Livestock Co. v. Warren, 103 M 284, 
294, 62 P 2d 206. 


Acquisition by Adverse User or Pre- 
scription 


In order to acquire a water right by 
adverse user or prescription (prior to 1953) 
the proof must show all the following 
elements: That the use has been continuous 
for ten years, exclusive, open, under a 
claim of right, hostile, and an invasion of 
another’s rights which the latter had a 
chance to prevent. Irion v. Hyde, 107 M 
84, 88, 81 P 2d 353. 
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Adverse User—Burden of Proof 


The burden of proving an adverse user 
rests upon the party alleging it. Irion 
v. Hyde, 107 M 84, 88, 81 P 2d 353. 


Adverse User—Effect of Permissive Use 


Permissive use negatives the possibility 
of adverse user. Irion v. Hyde, 107 M 84, 
88, 81 P 2d 353. 


Adverse User—What Constitutes 


The claim of adverse user of a water 
right cannot be initiated until the owner 
of the superior right is deprived of the 
benefit of its use in such a substantial 
manner as to notify him that his rights 
are being invaded; mere use of the water 
during the statutory period alone is not 
sufficient, but it must appear that during 
such entire period an action could have 
been maintained against the claimant by 
the party against whom it is made. Irion 
v. Hyde, 107 M 84, 94, 81 P 2d 353. 


Beneficial Use—Immediate Use Unneces- 
sary 

While the appropriation must be for 
some useful or beneficial purposes, the use 
to which the water is to be applied need 
not be immediate, but may be prospective 
or contemplated. Toohey v. Campbell, 24 
M 138, 17, 60 P 396; Miles v. Butte Electric 
& Power Co., 32 M 56, 67, 79 P 549; Smith 
v. Duff, 39 M 382, 389, 102 P 984; Bailey 
v. Tintinger, 45 M 154, 175, 122 P 575. 


Beneficial Use—Intent of Claimant 


This section requires that, at the time 
of taking the initial steps, the claimant 
must have an intention to apply the water 
to a useful or beneficial purpose. Power 
v. Switzer, 21 M 523, 529, 55 P 32; Toohey 
v. Campbell, 24 M 13, 18, 60 P 396; Miles 
v. Butte Electric & Power Co., 32 M 56, 
67, 79 P 549; Smith v. Duff, 39 M 382, 388, 
102 P 984; Bailey v. Tintinger, 45 M 154, 
178, 122 P 575. 

As every appropriation must be made 
for a beneficial or useful purpose, it be- 
comes the duty of the courts to try the 
question of the claimant’s intent by his 
acts and the circumstances surrounding 
his possession of the water, its actual or 
contemplated use, and the purposes there- 
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of. Toohey v. Campbell, 24 M 13, 18, 60 P 
396; Miles v. Butte Electric & Power Co., 
32 M 56, 67, 79 P 549; Smith v. Duff, 39 
M 382, 388, 102 P 984. 


Beneficial Use—Irrigation 


Where a successor in interest of an ap- 
propriator of water greatly increased the 
amount of grass for pasture by irrigation, 
such use of the water was a useful and 
beneficial one within the meaning of this 
section. Sayre v. Johnson, 33 M 15, 19, 
81 P 389. 

Respecting the use of water for pur- 
poses of irrigation, the ultimate question 
in every case is, how much will supply the 
actual needs of the prior claimant under 
existing conditions. Conrow v. Huffine, 48 
M 437, 445,.138 P 1094. 


Beneficial Use—Measurement of Water 


Neither the appropriator of water nor 
one to whom a right is decreed owns the 
corpus of any part of the flow of a stream; 
he is entitled only to the beneficial use of 
the amount of water called for by his ap- 
propriation or the decree when he has 
need therefor, provided his distributing 
system has a sufficient capacity to carry 
that amount; if incapable of carrying that 
amount, his right is measured by the ca- 
pacity of his system of distribution re- 
gardless of his needs. Tucker v. Missoula 
Light & Ry. Co., 77 M 91, 101, 250 P 11. 

The rights of appropriators of water 
may not be measured entirely by what 
they claimed in their notices of appropria- 
tion, but must be measured by their bene- 
ficial use thereof over reasonable periods; 
consideration must be given to the extent 
and manner of their use, the character of 
the land upon which used and the gen- 
eral necessities of the case, as well as 
whether stream furnished by usual rains 
or snows, extraordinary rain or snow fall, 
or by springs or seepage. Irion v. Hyde, 
107 M 84, 95, 81 P 2d 353. 

In the absence of statute regulating the 
amount of water reasonably necessary for 
irrigation, the rule has generally been ob- 
served by the courts, to allow one inch 
per acre in fixing the amount required for 
economical use, unless the evidence dis- 
closes that a greater or less amount is 
required; and the system of irrigation in 
common use in the loeality if reasonable 
and proper under existing conditions is to 
be taken as the standard; but an appro- 
priator cannot be compelled to divert the 
water according to the most scientific 
method known. Worden v. Alexander, 108 
M 208, 213, 90 P 2d 160. 


Claimant Must Be Able to Use Water 
before He May Object to the Use by 
Others 


Until a claimant is himself in a position 
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to use the water of a stream subject to ap- 
propriation, the right to the water or wa- 
ter right does not exist in such sense that 
the mere diversion of the water by another 
is a ground of action either to recover the 
water, or for damages for its diversion. 
Miles v. Butte Electric & Power Co., 32 M 
56, 69, 79 P 549. 


Land Qualifications Unnecessary for Ap- 
propriation 

An appropriator of water need not be 
either an owner or in possession of land to 
make a valid appropriation for irrigation 
purposes. Toohey v. Campbell, 24 M 13, 
17, 60 P 396; Smith v. Denniff, 24 M 20, 
27, 60 P 398; Bailey v. Tintinger, 45 M 
154, 175, 122 P 575. 


The right to the use of water may be 
owned without regard to the title to lands 
on which the water is to be used. Toohey 
v. Campbell, 24 M 13, 17, 60 P 396. 


Right of Landowner to Use Ditch of 
Easement Holder 


The owner of land over which another 
has an easement for a ditch right of way, 
may use the ditch so long as such use is 
subordinate to the easement and does not 
restrict or limit its exercise. Galahan v. 
Lewis, 105 M 294, 301, 72 P 2d 1018. 


Unused Excess Not Appropriated 


The diversion of water for domestic pur- 
poses in excess of what is required, and 
allowing such excess to overflow lands 
without any intention of irrigating, and 
without any intention of using such excess 
for any useful purpose, does not constitute 
an appropriation of the excess. Power v. 
Switzer, 21 M 523, 529, 55 P 32. 


Water Necessary Per Acre 


The question as to what amount of wa- 
ter is necessary per acre for irrigation is 
one of fact and never one of law, notwith- 
standing the adoption of the rule generally 
in this state to allow an inch to the acre, 
in the absence of evidence warranting a 
greater or less award. Tucker v. Missoula 
Light & Ry. Co., 77 M 91, 101, 250 P11, 


References 


Tucker v. Jones, 8 M 225, 229, 19 P 571; 
Quigley v. McIntosh, 110 M 495, 505, 103 
P 2d 1067. 


Collateral References 


Waters and Water Courses@10, 32, 33, 
132, 151, 152. 

93 C.J.S. Waters §§ 172, 193. 

56 Am. Jur. 753, Waters, § 306 et seq. 
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89-803 


(7095) Point of diversion may be changed—change of use. The 


person entitled to the use of water may change the place of diversion, if 
others are not thereby injured, and may extend the ditch, flume, pipe, or 
aqueduct, by which the diversion is madé, to any place other than where the 
first use was made, and may use the water for other purposes than that for 


which it was originally appropriated. 


History: En. Sec. 3, p. 131, L. 1885; 
re-en. Sec. 1252, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1882, Civ. C. 1895; re-en. Sec. 
4842, Rev. C. 1907; re-en. Sec. 7095, R. 
C. M. 1921. Cal. Civ. C. Sec. 1412. 


Burden of Proof of Injury 


The restriction placed upon the right of 
an appropriator of water to change the 
place of diversion as well as the use, is a 
matter of defense, and the burden is upon 
the party who claims to have been ad- 
versely affected by such change to allege 
and prove the facts. Hansen v. Larsen, 44 
M 350, 353, 120 P 229. 

The burden is on the party claiming to 
be prejudiced by a change of the point of 
diversion to allege and prove the facts. 
Lokowich v. City of Helena, 46 M 575, 577, 
Teer 1063. 

An owner of a water right, who alleges 
in his suit to enjoin another having a right 
on the same stream from changing the 
place of his diversion on the ground that 
the change will result in injury to him, 
has the burden of proving such injury. 
Thrasher v. Mannix & Wilson, 95 M 273, 
276, 26 P 2d 370. 

Where court concluded that the defend- 
ant was entitled to use its water rights out 
of a certain creek in accordance with a 
practice which had continued over 50 
years, the burden was upon plaintiffs to 
show injury or prejudice if they sought to 
prevent the practice. Forrester v. Rock 
Island Oil & Refining Co., 133 M 333, 323 
P 2d 597, 603. 


Change in Place of Diversion and Use 


Under this section, the location of a 
flume maintained over the land of another, 
as well as the use of the water flowing 
through it, may be changed, provided the 
change adds no new burdens to the servi- 
ent estate or causes additional damage 
thereto. Pioneer Min. Co. v. Bannack Gold 
Min. Co., 60 M 254, 265, 198 P 748. 

Actual diversion of water and its bene- 
ficial use existing, prospective or in con- 
templation constitute an appropriation, 
which is not affected by a change in the 
point of diversion or place of use. Wheat 
v. Cameron, 64 M 494, 501, 210 P 761. 

Neither a change in the place of diver- 
sion of water nor a change in its use from 
mining to agriculture, or vice versa, af- 
fects its appropriation. Thomas v. Ball, 
66 M 161, 166, 213 P 597. See also Galiger 


v. McNulty, 80 M 339, 362, 260 P 401; 
Whitcomb v. Murphy, 94 M 562, 23 P 2d 
980; Thrasher v. Mannix & Wilson, 95 M 
273, 26 P 2d 370; Loyning v. Rankin, 118 
M 235, 165 P 2d 1006, 1011. 

An owner of a water right may change 
the place of use thereof if the change does 
not injure the rights of subsequent appro- 
priators. Spaeth v. Emmett, 142 M 231, 
383 P 2d 812, 815. 


Change in Place of Diversion and Use— 
Judgment 


The conelusiveness of a judgment as res 
judicata in a water right suit between the 
Same parties or their successors in interest 
in a prior action is not impaired by the 
alleged fact that in authorizing a change 
of place of use or point of diversion, it 
violated the provisions of this section. 
Brennan v. Jones, 101 M 550, 556, 55 P 
2d 697. 


Where changes have occurred since the 
decree, brought about by appellant’s 
change of diversion to new places or areas, 
increased, additional or different uses of 
water, he may not contend that owners of 
decreed rights may use the water decreed 
to them no matter how much they increase 
the use thereof on additional lands so long 
as they do not exceed their decreed quota 
per unit of time, to the injury of subse- 
quent appropriators, as the limitation is 
based on water taken and beneficially ap- 
plied on lands either in actual or contem- 
plated irrigation at the time it was de- 
creed. Quigley v. McIntosh, 110 M 495, 
505, 103 P 2d 1067. 


Change in Place of Diversion and Use— 
Placer Mining 


The successors of the appropriator of 
water appropriated for placer mining pur- 
poses cannot so change its use as to de- 
prive lower appropriators of their rights, 
already acquired, in the use of it for irri- 
gating purposes. Head v. Hale, 38 M 302, 
308, 100 P 222. 


Change in Place of Diversion and Use— 
Sale or Rental 


An appropriation of water may be made 
for the purpose of sale or rental; but the 
appropriator may change the use, under 
this section, if subsequent appropriators 
are not thereby injured. Sherlock v. 
Greaves, 106 M 206, 218, 76 P 2d 87, 
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Extent of Use in Terms of’ Flow per 
Unit of Time 

The fact that for many years the courts 
in water right decrees have followed the 
custom of expressing water rights in terms 
of flow per unit of time without stating 
during how many hours or days the water 
could be taken or defining the volume of 
water which could be used, may not be 
taken as an adjudication that appropria- 
tions were of an absolutely uninterrupted 
flow, thereby removing the established 
limitation of the appropriator’s right to 
water actually taken and beneficially ap- 
plied, or to expand appropriations to the 
detriment of subsequent appropriators. 
Quigley v. McIntosh, 110 M 495, 508, 103 
P*2d +1067; 


Use May Be Clothed with Public In- 
terest 

Property (ineluding water) may be 
clothed with a public interest when used in 
a manner to make it a publie consequence 
and affect the community at large; it is 
the extent and character of the use which 
makes it public; property may be shown 
to have been devoted: to a public use with- 


89-804. 
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out regard to statutory provisions. Sher- 
lock v. Greaves, 106 M 206, 221, 76 P 2d 
87. 


Use of Any of Several Ditches - 


Where an owner of a water right had 
several ditches for the irrigation of his 
lands, he had a right to use any of them 
at which he had a head gate so long as 
other users were not injured thereby. 
Tucker v. Missoula Light & Ry. Co., 77 M 
915°99,"250'° P 11° 


References 

City of Helena v. Rogan, 26 M 452, 475, 
68 P 798; Featherman v. Hennessy, 43 M 
310, 316, 115 P 983; Maclay v. Missoula 
Irr. Dist., 90 M 344, 3 P 2d 286. 


Collateral References 

Waters and Water Courses€=30, 145, 
93 C.J.S. Waters § 189. 

56 Am. Jur. 754, Waters, § 309 et seq. 


Liability, as regards surface waters, for 
raising surface level of land. 12 ALR 2d 
1338. 


(7096) Water may be turned into natural channels and re- 


claimed. The water appropriated may be turned into the channel of another 
stream, or from a reservoir into a stream and mingled with its waters, and 
then reclaimed; but in reclaiming it, water already appropriated by another 
shall not be diminished in quantity, nor deteriorated in quality. 


History: En. Sec. 4, p. 131, L. 1885; 
re-en. Sec. 1253, 5th Div. Comp. Stat. 1887; 
re-en, Sec. 1883, Civ. C. 1895; re-en. Sec. 
4843, Rev. C. 1907; amd. Sec. 2, Ch. 228, 
L. 1921; re-en. Sec. 7096, R. C. M. 1921. 
Cal. Civ. C. Sec. 1413. 


Deterioration in Quality Prohibited 


While this section authorizes an appro- 
priator to turn water into the channel of 
a stream other than the one from which he 
appropriates, he may do so only if the wa- 
ters in the stream the channel of which 
he thus uses are not deteriorated in qual- 
ity to the detriment of a prior appropri- 
ator thereof. Missoula Publie Service Co. 
v. Bitter Root Irr. Dist., 80 M 64, 69, 257 
P 1038. 


Percolation from Irrigation on Adjacent 
Lands 


While under this section one may employ 
the natural channel of a stream for the 
conveyance of water which he has devel- 
oped and reclaim it if the rights of prior 
appropriators are not thereby diminished 
in quantity nor deteriorated in quality, the 
rule has no application where an increase 
in the flow of the stream results solely by 
percolation from irrigation on adjacent 
lands. Rock Creek Ditch & Flume (Co. v. 


Miller, 93 M 248, 262, 17 P 2d 1074, 89 
ALR 200; State ex rel. Mungas v. District 
Court, 102 M 533, 539, 59 P 2d 71. 


Seepage Water, Potholed and Recaptured 


Since seepage water which has its rise 
along the bed of a stream and forms a 
natural accretion thereto belongs to the 
stream as a part of its source of supply, 
the same as do feeder springs, and an 
appropriator of water on such stream has 
the right to all such tributary flow even as 
against the owner of the land, the conduct- 
ing of water from upper reaches of tribu- 
tary to “potholes” and “reservoirs” and 
then capturing the seepage therefrom in 
ditches, is insufficient proof of creating a 
new supply for an additional water right. 
Woodward v. Perkins, 116 M 46, 53, 147 
P 2d 1016, distinguished in 133 M 333, 
339, 323 P 2d 597. 


References 

Jeffer v. Montana Power Co., 68 M 114, 
139, 142, 217 P 652; Donich v. Johnson, 77 
M 229, 240, 250 P 963; Meine v. Ferris, 
126 M 210, 247 P 2a 195, 198. 


Collateral References 

Waters and Water Courses€=23, 24, 142, 
143. 

93 C.J.S. Waters § 181. 
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89-805. (7097) Return of surplus water to stream. In all cases where, 
by virtue of prior appropriation, any person may have diverted all the water 
of any stream, or to such an extent that there shall not be an amount suffi- 
cient left therein for those having a subsequent right to the waters of such 
stream, and there shall, at any time, be a surplus of water so diverted, over 
and above what is actually and necessarily used by the prior appropriator, 
such person shall be required to turn, and cause to flow back into the stream, 
such surplus water, and, upon failure so to do within twenty-four hours 
after demand being made upon him in writing, to him in person or at 
his place of abode, by any person having a right to the use of such surplus 
water, the person so diverting the same shall be liable to the person 
aggrieved for the damage resulting therefrom, in such sum as may be 
determined by court. 


History: Ap. p. Sec. 1, p. 52, L. 1879; Rights of Subsequent Appropriators 


re-en. Sec. 731, p. 562, 5th Div. Rev. Stat. 
1879; re-en. Sec. 1239, 5th Div. Comp. Stat. 
1887; amd. Sec. 1884, Civ. C. 1895; re-en. 
Sec. 1, Ch. 56, L. 1907; Sec. 4844, Rev. C. 
1907; re-en. Sec. 7097, R. C. M. 1921. 


Duty of Appropriator to Turn Surplus 
Back into Stream 


Under this section, a prior appropriator 
of water must turn back into the stream 
from which the water is taken all over and 
above what is actually and necessarily 
used by him. Galiger v. McNulty, 80 M 
339, 356, 260 P 401. 


Extent of Right of Owner 


Where a party has all the water his 
necessities require or that his ditches will 
carry it is immaterial that he has a right, 
under decree or otherwise, to a greater 
flow from the stream; he must permit 
the excess to remain therein or, having 
diverted it, return it thereto in such a 
manner that it will be available to sub- 
sequent appropriators. Tucker v. Missoula 
Light & Ry. Co., 77 M 91, 98, 101, 102, 
poole. 11, 


Subsequent appropriators of water may 
compel a prior appropriator to release wa- 
ter for their use which he does not need 
for a beneficial use. Gans & Klein Invest- 
ment Co. v. Sanford, 91 M 512, 522, 8 P 
2d 808. 


Surplus Water 


Water in excess of amount which de- 
fendant was entitled to appropriate and 
which ran over spillway on to plaintiff’s 
land was “surplus water” and not artificial 
water. Clausen v. Armington, 123 M 1, 212 
P 2d 440. 


References 


Featherman v. Hennessy, 43 M 310, 316, 
115 P 983; Conrow v. Huffine, 48 M 437, 
445, 138 P 1094; Pioneer Min. Co. v. Ban- 
nack Gold Min. Co., 60 M 254, 265, 198 P 
748; Mettler v. Ames Realty Co., 61 M 152, 
201 P 702; Allen v. Petrick, 69 M 373, 379, 
222 P 451; Zosel v. Kohrs, 72 M 564, 577, 
234 P 1089; Quigley v. McIntosh, 88 M 
103, 108, 290 P 266; Maclay v. Missoula 
Irr. Dist., 90 M 344, 3 P 2d 286; Sherlock 
v. Greaves, 106 M 206, 221, 76 P 2d 87. 


89-806. Diversion of natural flow of waters, when permitted. Any per- 


son, persons, association or corporation, owning or in possession of lands 
susceptible of irrigation from any stream, the waters of which are so 
diminished by prior appropriations that a sufficient amount of water for 
the irrigation of their lands cannot be obtained from the natural flow of 
the stream, who shall construct a reservoir, or shall purchase or lease water 
from a reservoir owned by the state water conservation board of the state 
of Montana, or another, or shall otherwise acquire an interest in such 
reservoir, or in water stored therein, which is so located that because of 
natural or other obstacles the water impounded therein cannot be conducted 
to the lands which they desire to irrigate, may, provided the stored water 
ean be discharged into the stream in such a manner that it can be used 
beneficially by prior appropriators, divert the natural flow of the stream for 
the irrigation of their lands in lieu of an equal amount of stored water, 
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provided, however, that such. exchange can be made without injury to said 


prior appropriators. 
History: En. Sec. 1, Ch. 39, L. 1937. 


89-807. 
the one first in time is first in right. 


History: En. Sec. 5, p. 131, L. 1885; 
re-en. Sec, 1254, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1885, Civ. C. 1895; re-en. Sec. 
4845, Rev. C. 1907; re-en. Sec. 7098, R. C. 
M. 1921. Cal. Civ. C. Sec. 1414. 


Priority of Appropriation 

Priority of appropriation of water con- 
fers superiority of right, without reference 
to the character of the use, whether nat- 
ural or artificial. Mettler v. Ames Realty 
Co., 61 M 152, 201 P 702. 


Collateral References 


Waters and Water CoursesG~78 et seq. 
93 C.J.S. Waters § 58 et seq. 


(7098) First in time, first in right. As between appropriators 


References 


Featherman v. Hennessy, 43 M 310, 316, 
115 P 983; Conrow v. Huffine, 48 M 437, 
445, 138 P 1094; Galiger v. McNulty, 80 
M 339, 362, 260 P 401; Quigley v. Me- 
Intosh, 110 M 495, 505, 103 P 2d 1067; 
Meine v. Ferris, 126 M 210, 247 P 2d 195, 
198. 


Collateral References 


Waters and Water Courses€12, 135. 
93 C.J.S. Waters § 182 et seq. 


89-808. (7099) Appropriation by United States. The government of 
the United States may, by and through the secretary of the interior, or any 
person by him duly authorized to act in that behalf, appropriate the water 
of streams or lakes within the state of Montana in the same manner and 
subject to the general conditions applicable to the appropriation of the 
waters of the state by private individuals; provided, such appropriation 
shall be held valid for the period of three years after the filing of the 
notice of appropriation thereof in the office of the county clerk and 
recorder of the appropriate county, but such appropriation shall be null 
and void after the period of three years unless, prior to the expiration of 
such period, the work of constructing the canal or ditch by which the 
same is to be diverted shall have been commenced; provided further, that 
if at any time prior to the expiration of the aforesaid period of three years 
the secretary of the interior, or a person by him duly authorized to act in 
the premises, files a notice with the county clerk and recorder in the 
county in which the original appropriation notice was filed, announcing 
an abandonment by the government of the United States of the irrigation 
project for which the water was appropriated, then and in that event the 
appropriation shall become null and void. 


History: En. Sec. 1, Ch. 44, L. 1905; 
re-en. Sec. 4846, Rev. C. 1907; re-en. Sec. 
7099, R. C. M. 1921. 


Method of Procedure 


The United States must proceed, in mak- 
ing appropriations of water from non- 
navigable streams of this state, as a cor- 
poration or individual. Bailey v. Tintinger, 


45 M 154, 177, 122 P 575. See United 
States v. Burley, 172 Fed 615; Burley v. 
United States, 179 Fed 1. See also Mettler 
v. Ames Realty Co., 61 M 152, 201 P 702. 


Collateral References 

Waters and Water Courses©=8, 11-17, 
131, 133. 

93 C.J.S. Waters §§ 1, 171, 180. 


89-809. Procedure for reciprocal appropriation of waters by Montana 


and Wyoming. Appropriations of water for beneficial use in the state of 
Montana may be made, by the state of Wyoming to which it is desired to 
divert such water, when and only after such state shall have enacted legis- 
lation generally similar in purport to the provisions of this act, whereby 
water may be appropriated within the state of Wyoming for use within the 
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state of Montana. Such appropriations shall be valid only when the state 
water conservation board shall have issued a certificate of appropriation 
that the waters appropriated have been or will be used for a beneficial 
purpose as set forth in the certificate; such certificate shall be filed with 
and be made a part of such appropriation of water. The state water con- 
servation board is empowered and authorized by and through the state 
engineer or other authorized agent to co-operate with the state engineer of 
the state of Wyoming, in the determination, supervision and control of 
all water and water appropriations on all interstate streams; and to these 
ends the state water conservation board, by and with the consent of the 
governor may enter into the necessary agreements with the state engineer 
or other agency in control of such subject, to carry out the purposes of 
this act; provided, that such agreements are not in conflict with the pro- 
visions of the reclamation or irrigation law now in force in this state; 
provided further that such authority shall not be exercised by the state 
water conservation board or the state engineer until after the state of 
Wyoming has passed a law granting like authority to that herein granted. 


History: En. Sec. 1, Ch. 64, L. 1937. SC se tates es so)l0jl ten dan Cals: 


Collateral References Waters § 172. 


States¢—6; Waters and Water Courses 
C10, 132. 


89-810. (7100) Notice of appropriation. Any person hereafter desiring 
to appropriate the waters of a river, or stream, ravine, coulee, spring, lake, 
or other natural source of supply concerning which there has not been an 
adjudication of the right to use the waters, or some part thereof, must 
post a notice in writing in a conspicuous place at the point of intended 
diversion, stating therein: 


1. The quantity of water claimed, measured as hereinafter provided ; 

2. The purpose for which it is claimed and place of intended use; 

8. The means of diversion, with size of flume, ditch, pipe, or aqueduct, 
by which he intends to divert it ; 

4. The date of appropriation ; 

5. The name of the appropriator. 

Within twenty days after the date of appropriation the appropriator 
shall file with the county clerk of the county in which such appropriation 
is made a notice of appropriation, which, in addition to the facts required 
to be stated in the posted notice, as hereinbefore prescribed, shall contain 
the name of the stream from which the diversion is made, if such stream 
have a name, and if it have not, such a description of the stream as will 
identify it, and an accurate description of the point of diversion of such 
stream, with reference to some natural object or permanent monument. 
The notice shall be verified by the affidavit of the appropriator or some 
one in his behalf, which affidavit must state that the matters and facts 
contained in the notice are true. 


History: En. Sec. 6, p. 131, L. 1885; Cross-Reference 
re-en. Sec. 1255, 5th Div. Comp. Stat. 1887; Fee for recording, see. 25-231. 


e-en. Sec. 1886, Civ. C. 1895; re-en. Sec. f 
4947, Bay C. 1907; amd. Sec. 3, Ch. 228, Date of Appropriation When Notice Is 


L. 1921; re-en. Sec. 7100, R. C. M. 1921. Defective 
Cal. Civ. C. Sec. 1415. Where appropriators of water were de- 
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nied the right to relate back the life of 
their appropriation to the date of posting 
their notice of appropriation because their 
recorded notice was rendered ineffective 
by a fatally defective verification, but the 
evidence showed that they put water on 
their land for a beneficial purpose on or 
about a certain time, their right bore date 
as of such time. Musselshell Valley Farm- 
ing & Livestock Co. v. Cooley, 86 M 276, 
287, 283 P 213. 


Date of Appropriation Where Statute Is 
Not Complied With - 


Where ditch was not constructed within 
reasonable time after date of notice of 
appropriation, the date of appropriation 
would not relate back to the date of such 
notice but would date from the time the 
water was actually used. Clausen v. Arm- 
ington, 123 M 1, 212 P 2d 440. 


Essentials to Complete Appropriation by 
Statutory Method 


To secure a completed appropriation of 
water under the statute, notice must be 
posted and filed as herein required; and, 
under section 89-811, work must be com- 
menced within forty days after the notice 
is posted and it must be prosecuted with 
reasonable diligence and be actually com- 
pleted. Bailey v. Tintinger, 45 M 154, 173, 
122 P 575. 


Essentials to Complete Appropriation 
under Old Rule Prior to Act of 1885 


The essential features of an appropria- 
tion of water made prior to Laws of 1885, 
p. 130, were a completed ditch and the 
application of water to a beneficial use. 
Maynard v. Watkins, 55 M 54, 173 P 551. 


Fixing Date in Decree 


There is no valid objection to the fixing 
of an arbitrary date of appropriation in 
a decree, unless another appropriator can 
show that his right antedates the date 
fixed, instead of being subsequent thereto 
as shown by the decree. Vidal v. Kensler, 
100 M 592, 594, 51 P 2d 235. 


Insufficient Notice 


Plaintiffs were not entitled to any water 
rights by virtue of a notice which was 
given 16 years before the enactment of 
this section, and where the place the 
water was to be taken as stated in the 
notice was a mile from where the plaintiff 
is claiming the water and the notice did 
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not deseribe the land on which water was 
to be used and did not state when the 
water was actually diverted and applied to 
a beneficial use. Stearns v. Benedick, 126 
M 272, 247 P 2d 656, 657. 


Necessity of Notice 


A person may make a valid appropria- 
tion of water by actual diversion and use 
thereof without filing a notice of appro- 
priation. Clausen v. Armington, 123 M 1, 
212 P 2d 440. 


Record of Notice 


The record of notice of appropriation of 
water conforming to the provisions of this 
section, and filed as provided therein, is 
prima facie evidence of its contents. An- 
derson v. Spear-Morgan Livestock Co., 107 
M 18, 27, 79 P 2d 667. See Vidal v. Kens- 
ler, 100 M 592, 594, 51 P 2d 235. 


Two Methods of Appropriating Water 


Since 1885, two distinct methods of ap- 
propriating water are prescribed; one, by 
complying with the rules and customs of 
the early settlers; the other, by complying 
with the terms of the statute. Bailey v. 
Tintinger, 45 M 154, 162, 122 P 575. 


Verification of Notice 


A notice of location of a water right is 
fatally defective unless it is verified in 
conformity with this section. Murray v. 
Tingley, 20 M 260, 265, 50 P 723. 

A water right, when acquired by appro- 
priation, amounts to a grant by the United 
States or the state and the appropriator 
is in position of a grantee. The affidavit 
required by statute to be attached to a 
notice of appropriation serves the same 
purpose as, and is of equal dignity with, 
an acknowledgment. Where an appropria- 
tion was made by a firm composed of two 
brothers, and the affidavit accompanying 
the notice of appropriation was verified by 
one of them, a grantee, as notary public, 
the verification was void and the notice 
was not entitled to record. Musselshell 
Valley Farming & Livestock Co. v. Cooley, 
86 M 276, 287, 283 P 213. 


References 


Anaconda Nat. Bank v. Johnson, 75 M 
401, 244 P 141. 


Collateral References 

Waters and Water Courses¢16, 133. 
93 C.J.S. Waters § 176. 

56 Am. Jur. 746, Waters, § 297. 


(7101) Diligence in appropriating. Within forty days after 


posting such notice, the appropriator must proceed to prosecute the excava- 
tion or construction of the work by which the water appropriated is to be 
diverted, and must prosecute the same with reasonable diligence to com- 
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pletion. If the ditch or flume, when constructed, is inadequate to convey the 
amount of water claimed in the notice aforesaid, the excess claimed above 
the capacity of the ditch or flume shall be subject to appropriation by any 


other person, in accordance with the provisions of this chapter. 


History: En. Sec. 7, p. 132, L. 1885; 
re-en. Sec, 1256, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1887, Civ. C. 1895; re-en. Sec. 
4848, Rev. C. 1907; re-en. Sec. 7101, R. 
C.M. 1921. Cal. Civ. C. Sec. 1416. 


Completion of Appropriation 


The steps necessary to be taken to 
make a completed appropriation of water 
are: posting notice, filing same with coun- 
ty clerk, commencing construction of a 
ditch within forty days after posting no- 
tice, prosecuting such work with reason- 
able diligence, and actual completion of 
the work of construction. Anderson v. 
Spear-Morgan Livestock Co., 107 M 18, 27, 
79 P 2d 667. 


Completion of Ditch—Reasonable Dili- 
gence 


Where an appropriator of water filed a 
proper notice of appropriation on Novem- 
ber 20, 1894, and shortly thereafter com- 
menced construction of a ditch but had to 
suspend operations because of freezing 
weather, and because of the length and 
size of the ditch did not continuously work 


89-812. 


during the year 1895 but began irrigation 
in the spring of 1896, a finding that he did 
not proceed with reasonable diligence was 
unwarranted. Anderson v. Spear-Morgan 
Livestock Co., 107 M 18, 27, 79 P 2d 667. 


Date of Appropriation Where Statute Is 
Not Complied With 


Where ditch was not constructed within 
reasonable time after date of notice of 
appropriation, the date of appropriation 
would not relate back to the date of such 
notice but would date from the time the 
water was actually used. Clausen v. Arm- 
ington, 123 M 1, 212 P 2d 440. 


References 


Murray v. Tingley, 20 M 260, 266, 50 P 
723; Bailey v. Tintinger, 45 M 154, 173, 
122 P 575; Anaconda Nat. Bank v. John- 
son, 75 M 401, 244 P 141. 


Collateral References 
Waters and Water Courses@-17, 135. 


93 C.J.S. Waters § 179. 
56 Am. Jur. 755, Waters, §§ 310, 311. 


(7102) Effect of failure. A failure to comply with the pro- 


visions of this chapter deprives the appropriator of the right to the use of 
water aS against a subsequent claimant who complies therewith, but by 
complying with the provisions of this chapter the right to the use of the 


water shall relate back to the date of posting the notice. 


History: En. Sec. 8, p. 132, L. 1885; 
re-en. Sec. 1257, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1888, Civ. C. 1895; re-en. Sec. 
4849, Rev. C. 1907; re-en. Sec. 7102, R. 
©. M. 1921. Cal. Civ. C. Sec. 1419. 


“Appropriator” 

The word “appropriator” is not suscepti- 
ble of any greater or narrower force than 
the word “claimant,” as used in the Cali- 
fornia Civil Code relating to water rights. 
Therefore no distinction can be drawn be- 
tween the California Water Right Act and 
that of Montana. Murray v. Tingley, 20 
M 260, 266, 50 P 723. 


Date of Appropriation Where Statute 
Is Not Complied With 


Of two claimants of water, neither of 
whom had complied with the statute, he 
who first completes his ditch and puts it 
to a beneficial use has the prior right, al- 
though he began to build his ditch after 
the ditch of the other claimant had been 
commenced. Murray v. Tingley, 20 M 260, 
269, 50 P 723. 


A prior appropriator may acquire a valid 
water right by a completed ditch, actual 
diversion of the water, and its application 
to a beneficial use without complying with 
the statute and good against everyone, ex- 
cept an appropriator who complies with 
the statute before the first claimant has 
applied the water to a beneficial use. Mur- 
ray v. Tingley, 20 M 260, 268, 50 P 723; 
Bailey v. Tintinger, 45 M 154, 169, 122 P 
575; Vidal v. Kensler, 100 M 592, 595, 51 
P 2d 235. 

Where appropriators of water were de- 
nied the right to relate back the life of 
their appropriation to the date of posting 
their notice of appropriation because their 
recorded notice was rendered ineffective 
by a fatally defective verification, but the 
evidence showed that they put water on 
their land for a beneficial purpose on or 
about a certain time, their right bore date 
as of such time. Musselshell Valley Farm- 
ing & Livestock Co. v. Cooley, 86 M 276, 
288, 283 P 213. 

Where ditch was not constructed within 
reasonable time after date of notice of 
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appropriation, the date of appropriation 
would not relate back to the date of such 
notice but would date from the time the 
water was actually used. Clausen v. Arm- 
ington, 123 M 1, 212 P 2d 440. 


Delay in Recording Notice 


Notices of appropriation of water not 
recorded within the time provided in the 
saving clause found in the original re- 
eording act (Laws 1885, p. 131) while 
prima facie evidence of the extent of the 
rights where the statute was complied 
with, are of no evidentiary value in prov- 
ing the amount and date of an appropria- 
tion in ease of noneomplianee. Galahan v. 
Lewis, 105 M 294, 299, 72 P 2d 1018. 


Doctrine of “Relation Back” 


Under the doctrine of “relation back,” 
as between two persons digging ditches at 
the same time, and prosecuting work there- 
on, with reasonable diligence to comple- 
tion, the one who first began work had the 
prior right, even though the other had com- 
pleted his first. Murray v. Tingley, 20 M 
260, 268, 50 P 723; Wright v. Cruse, 37 
M 177, 182, 95 P 370. 

One who complies with the statutes reg- 
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ulating the appropriation of water ac- 
quires a right which relates back to the 
date of the posting of his notice of loca- 
tion. Murray v. Tingley, 20 M 260, 269, 
50 P 723; Bailey v. Tintinger, 45 M 154, 
169, 122 P 575. 

Before the doctrine of relation applies, 
a completed appropriation must have been 
effected. Bailey v. Tintinger, 45 M 154, 
EIS Lo ates bps, 


Purpose of Act 


The purpose and object of the legisla- 
ture was merely to define the conditions 
upon which the appropriator of water 
could have the advantage of the doctrine 
of relation. Murray v. Tingley, 20 M 260, 
267, 50 P 723; Bailey v. Tintinger, 45 M 
154, 168, 122 P 575. 


References 


Midkiff v. Kincheloe, 127 M 324, 263 
P 2d 976, 978. 


Collateral References 

Waters and Water Courses@12, 18, 133, 
139. 

93 C.J.S. Waters § 180. 


(7103) Record of declaration. Persons who have heretofore 


acquired rights to the use of water shall, within six months after the publi- 
eation of this chapter, file in the office of the county clerk of the county in 
which the water right is situated, a declaration in writing, except notice be 
already given of record as required by this chapter, or a declaration in 
writing be already filed as required by this section, containing the same 
facts as required in the notice provided for record in section 89-810 of this 
chapter, and verified as required in said last-mentioned section, in cases of 
notice of appropriation of water; provided, that a failure to comply with 
the requirements of this section shall in nowise work a forfeiture of such 
heretofore acquired rights, or prevent any such claimant from establishing 
such rights in the courts. 

History: En. Sec. 9, p. 132, L. 1885; 
re-en. Sec. 1258, 5th Div. Comp. Stat. 1887; 
re-en, Sec. 1889, Civ. C. 1895; re-en. Sec. 


4850, Rev. C. 1907; re-en. Sec. 7103, R. 
C. M. 1921. 


and the water used continuously ever 
since, but no record of the appropriation 
was made until 1891, such water right is 
superior to one acquired and recorded by 
the defendant in 1889. Salazar v. Smart, 


12 M 395, 401, 30 P 676. 
Delay in Recording Appropriation Lats 


Where an appropriation of the waters of References 
a stream for irrigating purposes was actu- Galahan v. Lewis, 105 M 294, 299, 72 
ally made by the plaintiff in the year 1880, P 2d 1018. 


89-814. (7104) Record prima facie evidence. The record provided for 
in sections 89-810 and 89-813, when duly made, shall be taken and received 
in all courts of this state as prima facie evidence of the statements therein 
contained. 


History: En. Sec. 10, p. 132, L. 1885; 
re-en. Sec. 1259, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1890, Civ. C. 1895; re-en. Sec. 
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C. M. 1921. 


WATER 


Contents of Record 


The record of notice of appropriation of 
water conforming to the provisions of 
section 89-810, and filed as provided there- 
in, is prima facie evidence of its contents. 
Wills v. Morris, 100 M 514, 531, 50 P 2d 
862; Anderson v. Spear-Morgan Livestock 
Co., 107 M 18, 27, 79 P 2d 667. 


Delay in Filing 


Notice of water rights not filed within 
the time provided in the saving clause of 
the original recording act of 1885 is of 


RIGHTS 89-815 


amount or date of an appropriation. Gala- 
han v. Lewis, 105 M 294, 299, 72 P 2d 
1018. 


References 

Musselshell Valley Farming & Livestock 
Co. v. Cooley, 86 M 276, 288, 283 P 213; 
Vidal v. Kensler, 100 M 592, 594, 51 P 
2d 235. 


Collateral References 


Evidence€343 (1), 383 (7). 
32 C.J.S. Evidence §§ 763, 767, 773. 


no evidentiary value in proving the 


89-815. (7105) Rights settled in one action. In any action hereafter 
commenced for the protection of rights acquired to water under the laws of 
this state, the plaintiff may make any or all persons who have diverted water 
from the same stream or source, parties to such action, and the court may in 
one judgment settle the relative priorities and rights of all the parties to 
such action. When damages are claimed for the wrongful diversion of 
water in any such action, the same may be assessed and apportioned by 
the jury in their verdicts, and judgment thereon may be entered for or 
against one or more of several plaintiffs, or for or against one or more of 
several defendants, and may determine the ultimate rights of the parties 
between themselves. In any action concerning joint water rights, or joint 
rights in water ditches, unless partition of the same kind is asked by 
parties to the action, the court shall hear and determine such controversy 


as if the same were several as well as joint. 


History: En. Secs. 11 and 12, pp. 132- 
133, L. 1885; re-en. Sec. 1260, 5th Div. 
Comp. Stat. 1887; re-en. Sec. 1891, Civ. C. 
1895; re-en. Sec. 4852, Rev. C. 1907; re-en. 
Sec. 7105, R. C. M. 1921. 


All Parties Are Antagonists 


In an action to settle the relative priori- 
ties and rights of the parties to the use of 
the waters of a stream, every party to the 
suit is an antagonist of every other party. 
MeNinch v. Crawford, 30 M 297, 299, 76 
P 698. See Sloan v. Byers, 37 M 503, 513, 
97 P 855; Bennett v. Quinlan, 47 M 247, 
253, 131 P 1067. 


Appeal Lies from Part of Judgment 


Where two or more parties are awarded 
a water right under the terms of the de- 
cree, each of them recovers a judgment 
against the other or others; such a judg- 
ment is divisible into parts and therefore 

an appeal lies from a part thereof. Wills 
v. Morris, 100 M 504, 508, 50 P 2d 858. 


Damages for Wrongful Diversion of 
Water 

This section does not apply to an action 
at law for damages for the wrongful diver- 
sion of water, where there is no allegation 
in the complaint that would authorize the 
court to grant equitable relief, and there 
is no evidence to show that the plaintiff 


is entitled to such relief. Miles v. Du Bey, 
15 M 340, 341, 39 P 313. See Howell v. 
Bent, 48 M 268, 273, 137 P 49. 

Where several parties have diverted 
water so as to injure the crops of another, 
they cannot be held jointly liable for the 
acts of each other, nor can they be sued in 
one action for the entire damage, with or 
without an apportionment of the damage. 
Howell v. Bent, 48 M 268, 272, 137 P 49. 


Equitable Actions 


This section contemplates equitable ac- 
tions only, in which relative priorities and 
conflicting rights of all parties may be 
settled, and where the damages claimed 
are a mere incident. Miles v. Du Bey, 15 
M 340, 341, 39 P 313; Howell v. Bent, 48 
M 268, 273, 137 P 49. 


Injunction 


Property owners having the right to 
divert the waters of a creek for irrigation 
purposes may join in a suit to restrain a 
third person from diminishing the volume 
of water to the use of which they are 
entitled. Beach v. Spokane Ranch & Wa- 
ter Co., 25 M 379, 382, 65 P 111. 


Pleadings 


The district court may settle the rela- 
tive priorities and rights of all the parties 
to a water right suit in one judgment, 
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only when pleadings have’ been framed 
so as to justify such settlement. Sloan 
v. Byers, 37 M 503, 510, 97 P 855, dis- 
tinguished in 47 M 247, 253, 131 P 1067. 

The provision of this section is permis- 
sive and not mandatory. Sloan v. Byers, 
37 M 5038, 510, 97 P 855, distinguished 
in 47 M 247, 253, 131 P 1067. 


Quieting Title 

Action under Montana statute to deter- 
mine relative rights and priorities of par- 
ties claiming interests in waters of a 
stream, while in personam, is in effect one 
to quiet title to real property. Sain v. 
Montana Power Co., 84 F 2d 126, 127. 


Rights of Parties Defendant 


Query as to whether the legislature, in 
enacting this section, intended to compel 
parties, made defendants to a water right 
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suit pursuant to its provisions, to litigate 
their respective titles as between them- 
selves; and, if so, has that body the power 
to coerce them to do so? Sloan v. Byers, 
37 M 503, 510, 97 P 855. See Bennett v. 
Quinlan, 47 M 247, 253, 131 P 1067. 

The first provision of this section being 
permissive only, there was no presumption 
that the respective interests of joint own- 
ers in an undivided water right had been 
adjudicated among themselves in a suit in 
which their predecessors were codefend- 
ants, in the absence of a showing to that 
effect upon the face of the decree or the 
judgment roll. Bennett v. Quinlan, 47 M 
247, 253, 131 P 1067. 


Collateral References 

Waters and Water Courses€=33, 152. 
93 C.J.S. Waters § 194 et seq. 

56 Am. Jur. 763, Waters, §§ 321, 322. 


(7106) Record of declarations and notices. The county clerk 


must keep a well-bound book, in which he must record the notices and 
declarations provided for in this title, and he shall be entitled to have and 
receive the same fees as are now or hereafter may be allowed by law for 


recording instruments entitled to be recorded. 


History: En. Sec. 13, p. 133, L. 1885; 
re-en. Sec. 1261, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1892, Civ. C. 1895; re-en. Sec. 
4853, Rev. C. 1907; re-en. Sec. 7106, R. 
C. M. 1921. Cal. Civ. C. Sec. 1421. 


89-817. 


Collateral References 


Records=5, 6. 
76 C.J.S. Records §§ 4 et seq., 32, 33. 


(7107) Measurement of water—cubic foot. Hereafter a cubic 


foot of water (7.48 gallons) per second of time shall be the legal standard 
for the measurement of water in this state. 


History: En. Sec. 1, p. 126, L. 1899; 
re-en. Sec. 4854, Rev. C. 1907; re-en. Sec. 
7107, R. C. M. 1921. 


Measurement of Water in Reservoir 


Devices for measuring the water in a 
storage reservoir should be such that at 
a glance anyone may tell the exact num- 
ber of acre feet therein at any time, thus 
obviating the necessity of calling in engi- 
neers or others to measure it; the details 
of operation, presenting, as they do, rather 
a practical or engineering problem than a 
judicial one, should properly be left to 
the parties interested, and if the court’s 
intervention or assistance be required in 
that behalf, a motion for modification of 
the decree should answer the purpose. 
Federal Land Bank v. Morris, 112 M 445, 
457, 116 P 2d 1007. 


89-818. 


Water Right Decrees 


The fact that for many years the courts 
in water right decrees have followed the 
custom of expressing water rights in terms 
of flow per unit of time without stating 
during how many hours or days the wa- 


' ter could be taken or defining the volume 


of water which could be used, may not be 
taken as an adjudication that appropria- 
tions were of an absolutely uninterrupted 
flow, thereby removing the established 
limitation of the appropriator’s right to 
water actually taken and beneficially ap- 
plied, or to expand appropriations to the 
detriment of subsequent appropriators. 
Quigley v. MeIntosh, 110 M 495, 508, 103 
P 2d 1067. 


(7108) Miner’s inch equivalent in gallons. Where water rights 


expressed in miner’s inches have been granted, one hundred miner’s inches 
shall be considered equivalent to a flow of two and one-half cubic feet (18.7 
gallons) per second; two hundred miner’s inches shall be considered equiva- 
lent to a fiow of five cubic feet (37.4 gallons) per second, and this proportion 
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shall be observed in determining the equivalent flow represented by any 


number of miner’s inches. 


History: En. Sec. 2, p. 126, L. 1899; 
re-en. Sec. 4855, Rev. C. 1907; re-en. Sec. 
7108, R. C. M. 1921. 


Production of Miner’s Inch in Acre Feet 


One miner’s inch continuous flow pro- 
duces 14% acre feet on an acre during a 
period of 30 days, or one month, hence one 
miner’s inch in continuous flow for a pe- 
riod of two months would produce 3 acre 
feet. Spreading 3 acre feet during a period 
of four months, it would equal one-half 
miner’s inch per acre in continuous flow. 
There is no law in Montana that one inch 


erally observed as a rule by the courts, 
many later decisions holding to the cor- 
rect rule that the requirements of the 
lands in question for adaptable crops 
should fix the requirement in a particular 
locality. Federal Land Bank vy. Morris, 112 
M 445, 452, 116 P 2d 1007. 


References 


Allen v. Petrick, 69 M 373, 385, 222 
451; Quigley v. McIntosh, 110 M 495, 508, 
103 P 2d 1067; Clausen v. Armington, 
123 M 1, 212 P 2d 440; Stearns v. Bene- 
dick, 126 M 272, 247 P 2d 656, 658. 


per acre should be allowed, although gen- 


89-819. (7109) Not to affect existing decrees. The provisions of this 
act shall not affect or change the measurement of water heretofore decreed 
by a court, but such decreed water shall be measured according to the law in 
force at the time such decree was made and entered. 

History: En. Sec. 3, p. 126, L. 1899; References 


re-en, Sec, 4856, Rev. C. 1907; re-en. Sec. Quigley v. McIntosh, 110 M 495, 508, 
7109, R. C. M. 1921. 103 P 2d 1067. 


89-820. (7110) Right to construct dams and raise water—conducting 
water over lands and railroad rights of way. The right to conduct water 
from or over the land of another for any beneficial use includes the right to 
raise any water by means of dams, reservoirs, or embankments to a sufficient 
height to make the same available for the use intended, and the right to any 
and all land necessary therefor may be acquired upon payment of just 
compensation in the manner provided by law for the taking of private 
property for public use; provided further, that if it is necessary to conduct 
the water across the right of way of any railroad, it shall be the duty of 
the owners of the ditch or flume to give thirty days’ notice in writing to 
the owner or owners of such railway of their intention to construct a ditch 
or flume across the right of way of such railroad, and the point at which 
the said ditch or flume will cross the railroad; also the time when the con- 
struction of said ditch or flume will be made. If the owner or owners 
of such railroad or their agent fail to appear and attend at the time 
and place fixed in said notice, it shall be lawful for the owner or owners 
of the said flume or ditch to construct the same across the right of way 
of such railroad, without further notice to said owner or owners of the 
railroad. 


History: En. Sec. 1894, Civ. C. 1895; 
re-en. Sec. 4857, Rev. C. 1907; re-en. Sec. 
7110, R. C. M. 1921. 


Right of Easement Holder to Make 
Repairs 

In a proceeding to quiet title to a see- 
ondary easement on another’s land for 
irrigation purposes and enable the domi- 
nant owner to maintain and repair his 
ditches, an award of so much of the 
lands of the servient owner as may be 


necessary for the purposes of maintenance 
was not objectionable for indefiniteness 
and uncertainty. Laden v. Atkeson, 112 
M 302, 307, 116 P 2d 881, distinguished in 
130 M 294, 296, 300 P 2d 511. 

The owner of a secondary easement such 
as a right to pass over the land of the 
servient owner for the purpose of making 
repairs on a dam and ditches owes the 
duty to repair a route that has become 
impassable or merely inconvenient rather 
than to materially deviate therefrom with- 
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out consent of the servient owner; he may 
dig up soil and use it for repairs, doing 
no more injury than is necessary. Laden 
v. Atkeson, 112 M 302, 305, 116 P 2d 881, 
distinguished in 130 M 294, 296, 300 P 
2d 511. 


Wing Dam Does Not Constitute Waste 


Under this section, which gives an ap- 
propriator of water the right to raise the 
level of water in a stream by means of a 
dam to a sufficient height to make it 
enter a ditch, contention that where a 
wing dam is used, the water which does 
not enter the ditch is improperly wasted, 
was erroneous. State ex rel. Crowley v. 
District Court, 108 M 89, 104, 88 P 2d 23, 
121 ALR 1031, 
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References © 


Bray v. Cove Irr. Dist., 86 M 562, 566, 
284 P 539; Geary v. Harper, 92 M 242, 
252, 12 P 2d 276. 


Collateral References 


Eminent Domain€~28; Waters and Wa- 
ter Courses©167, 168. 

29 C.J.S. Eminent Domain §§ 45, 46; 93 
C.J.S. Waters § 130 et seq. 


Rights, as between private parties, as 
to relocation of aqueduct, ditch or flume 
easement not originally arising by ne- 
cessity. 80 ALR 2d 790, 792. 


(7111) Highways to be protected. Any person who digs and 


constructs ditches, dikes, flumes, or canals over or across any public roads or 
highways, or who uses the waters of such ditches, dikes, flumes, or canals, is 
required to keep the same in good repair at such crossings or other places 
where the water from any such ditches, dikes, flumes, or canals may flow 
over, or in any wise injure any roads or highways, either by bridging or 


otherwise. 


History: En. Sec. 10, p. 58, L. 1870; 
re-en. Sec. 9, p. 499, Cod. Stat. 1871; re-en. 
Sec. 739, 5th Div. Rev. Stat. 1879; re-en. 
Sec. 1247, 5th Div. Comp. Stat. 1887; re-en. 
Sec. 1895, Civ. C. 1895; re-en. Sec. 4858, 
Rev. C. 1907; re-en. Sec. 7111, R. C. M. 
1921. For similar section, see Cal. Civ. C. 
Sec. 551. 


water conservation board. State ex rel. 
City of Livingston v. State Water Con- 
servation Board, 134 M 403, 332 P 2d 913, 
916. 


Collateral References 


Highways¢>120. 
40 C.J.S. Highways § 185 et seq. 


Application of Section 
This section does not apply to the state 


89-822. (7112) Penalty for violating preceding section. Any person 
offending against the preceding section, on conviction thereof, shall pay 
for every offense a fine of not less than twenty-five dollars, nor more than one 
hundred dollars, with costs of prosecution. One half of the fine shall be 
paid into the county treasury for the benefit of the common schools of 
the county in which the offense was committed, and the other half shall 
be paid to the person informing the nearest magistrate that such offense 
has been committed, who shall issue a warrant upon proper complaint 
being made. 


History: Ap. p. Sec. 11, p. 58, L. 1870; 
re-en. Sec. 10, p. 499, Cod. Stat. 1871; re- 
en. Sec. 740, 5th Div. Rev. Stat. 1879; re- 
en. Sec. 1248, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1896, Civ. C. 1895; re-en. Sec. 
4859, Rev. C. 1907; re-en. Sec. 7112, R. 
C. M. 1921. 


89-823. (7113) Owners of water to sell surplus. Any person having the 
right to use, sell, or dispose of water, and engage in using, selling, or dis- 
posing of the same, who has a surplus of water not used or sold, or any per- 
son having a surplus of water, and the right to sell and dispose of the same, 
is required, upon the payment or tender to the person entitled thereto of an 
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References 


State ex rel. City of Livingston v. 
State Water Conservation Board, 134 M 
403, 332 P 2d 913, 916. 
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amount equal to the usual and customary rates per inch, to convey and 
deliver to the person such surplus of unsold water, or so much thereof for 
which said payment or tender shall have been made, and shall continue so 
to convey and deliver the same weekly so long as said surplus of unused 


or unsold water exists and said payment or tender be made as aforesaid. 


History: En. Sec. 1, p. 406, L. 1877; 
re-en. Sec. 742, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1263, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1897, Civ. C. 1895; re-en. Sec. 
4860, Rev. C. 1907; re-en. Sec. 7113, R. 
Ont 1921. 


Claim of Adverse Possession or User No 
Defense 


Where defendant townspeople for many 
years took water for domestic uses with 
the acquiescence of the ditch owners, 
either performed labor in repairing the 
ditch or paid an annual charge for the 
privilege of obtaining the water, thus ree- 
ognizing the paramount right of plaintiffs, 
they were in no position, in an action to 
enjoin their further use to rely upon the 
defense of adverse possession or user. 
Sherlock v. Greaves, 106 M 206, 216, 76 P 
2d 87. 


Claim of Common-law Dedication No De- 
fense 


Where defendant townspeople for many 
years took water for domestic uses with 
the acquiescence of the ditch owners, ei- 
ther performed labor in repairing the ditch 
or paid an annual charge for the privilege 
of obtaining the water, thus recognizing 
the paramount right of plaintiffs, they 
could not rely upon the defense of a com- 
mon-law dedication in the absence of a 
showing of an offer to dedicate, in an ac- 
tion to enjoin their further use. Sherlock 
v. Greaves, 106 M 206, 217, 76 P 2d 87. 


Injunction against Further Use 


Where the owners of a water right had 
for many years permitted the inhabitants 
of a town to tap their nearby ditch for 
domestic uses for a consideration consist- 
ing in some instances of services about 
the ditch and in others of rental money, 
thus presumably acting under sections 89- 


89-824. 


823 to 89-826, and then sought to enjoin 
such further use, inhabitants were not en- 
titled to injunctive relief in the absence 
of proof of tender of the customary rates 
although such use was clothed with a 
public interest. Sherlock v. Greaves, 106 
M 206, 222, 76 P 2d 87. 


Restrictions on Sale of Water 


After an appropriator of water has used 
it sufficiently to answer the purposes of 
his appropriation, he may not take the 
water of the stream remaining which he 
cannot use for such purposes and sell it so 
that it will deprive subsequent appropri- 
ators of their right to use it. Sherlock v. 
Greaves, 106 M 206, 217, 76 P 2d 87. 


Tender Essential to Demand Delivery 
and Institute Suit 


While sections 89-823 to 89-826 give the 
right to one who desires water from an 
appropriator who has a surplus and is en- 
titled to sell it, to demand delivery there- 
of and institute suit to compel delivery if 
refused, he may do so only upon payment 
or a tender of the usual or customary rates 
per inch. Sherlock v. Greaves, 106 M 206, 
222, 76 P 2d 87. 


References 


Helena & Livingston Smelting & Reduc- 
tion Co. v. Lynch, 25 M 497, 503, 65 P 
919; Bailey v. Tintinger, 45 M 154, 175, 
122 P 575; Mettler v. Ames Realty Co., 61 
M 152, 201 P 702; Jeffers v. Montana 
Power Co., 68 M 114, 217 P 652; Allen v. 
Petrick, 69 M 373, 379, 222 P 451; Rock 
Creek Ditch & Flume Co. v. Miller, 93 
M 248, 263, 17 P 2d 1074, 89 ALR 200. 


Collateral References 

Waters and Water Courses@130, 141- 
145, 153. 

93 C.J.S. Waters §§ 170, 181. 


(7114) Duty of purchaser to dig ditches. Any person desiring 


to avail himself of the provisions of the preceding section must, at his own 
cost and expense, construct or dig the necessary flumes or ditches to receive 
and convey the surplus water so desired by him, and pay or tender to the 
person having the right to the use, sale, or disposal thereof, an amount 
equal to the necessary cost and expense of tapping any gulch, stream, 
reservoir, ditch, flume, or aqueduct, and putting in gates, gauges, or other 
proper and necessary appliances usual and customary in such cases, and 
until the same shall be done, the delivery of the said surplus water shall 
not be required as provided in the preceding section. 
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History: En. Sec. 2, p. 406, BOR hy eA References 
re-en. Sec. 743, 5th Div. Rev. Stat. 1879; Sherlock v. Greaves, 106 M 206, 219, 76 
re-en. Sec. 1264, 5th Div. Comp. Stat. 1887; =p oq 387. | 


re-en. Sec. 1898, Civ. C. 1895; re-en. Sec. 


4861, Rev. C. 1907; re-en. Sec, 7114, R. 
Cc. M. 1921. 
89-825. (7115) Enforcement of right to surplus. Any person construct- 


ing the necessary ditches, aqueducts, or flumes, and making the payments or 
tenders hereinbefore provided, is entitled to the use of so much of the 
said surplus water as said ditches, flumes, or aqueducts have the capacity 
to earry, and for which payment or tender is made, and may institute and 
maintain any appropriate action at law or in equity for the enforcement of 
such right or recovery of damages arising from a failure to deliver or 
wrongful diversion of the same. 


History: En. Sec. 3, p. 406, L. 1877; 
re-en. Sec. 744, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1265, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1899, Civ. C. 1895; re-en. Sec. 


tion Co. v. Lynch, 25 M 497, 503, 65 P 
919; Sherlock v. Greaves, 106 M 206, 219, 
TGP 20°87. 


Collateral References 


4862, Rev. C. 1907; re-en. Sec. 7115, R. 
C. M. 1921. Waters and Water Courses©-152. 
93 C.J.S. Waters § 194 et seq. 
References 
Helena & Livingston Smelting & Reduc- 
89-826. (7116) Purchaser cannot sell. Nothing in the three preceding 


sections shall be so construed as to give the person acquiring the right to the 
use of water, as therein provided, the right to sell or dispose of the same 
after being so used by him, or prevent the original owner or proprietor 
from retaking, selling, and disposing of the same in the usual and customary 


manner, after it is so used as aforesaid. 


History: En. Sec. 4, p. 407, L. 1877; 
re-en. Sec. 745, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1266, 5th Div. Comp. Stat. 1887; 
re-en. Sec. 1900, Civ. C. 1895; re-en. Sec. 
4863, Rev. C. 1907; re-en. Sec. 7116, R. C. 
M. 1921. 


Application of Section 


The provision of this section, relating to 
the retaking and selling of surplus water 
for commercial purposes, applies to the 
sale and disposition of water by volume, 
and has no application to water which 
has been abandoned and which through 


89-827. 


seepage and percolation reaches the waters 
of a natural stream. Rock Creek Ditch 
& Flume Co. v. Miller, 93 M 248, 262, 264, 
17 P 2d 1074, 89 ALR 200, distinguished 
in 206 F Supp 439, 443. 


References 


Sherlock v. Greaves, 106 M 206, 220, 76 
Aika 


Collateral References 


Waters and Water Courses@130. 
93 C.J.S. Waters § 171. 


(7117) Use of insecure reservoir forbidden. No person shall 


hereafter fill, or procure to be filled, with water, any dam or reservoir which 
is not so thoroughly and substantially constructed as that it will safely and 
securely hold the water to be turned therein. 


History: En. Sec. 1901, Civ. C. 1895; 
re-en. Sec. 4864, Rev. C. 1907; re-en. Sec. 
7117, R. C. M. 1921. 


Rights of Person Reservoiring Water 


Briefly epitomized, the rights of a person 
to reservoir water are as follows: He may, 
in any one year store for use in that or 
succeeding years what he has a right to 
use, and also any additional amounts which 
others would not have the right to use and 


which otherwise would go to waste. The 
appropriation and use of water, as well as 
the sites for reservoirs for collecting it, 
constitute a public use under section 15, 
article III of the constitution, it being to 
the interest of the public that water be 
conserved rather than permitted to be 
wasted, that arid lands may be made pro- 
ductive. Federal Land Bank v. Morris, 
112 M 445, 453, 116 P 2d 1007. 
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References 


Donich v. Johnson, 77 M 229, 240, 250 
P 963; Geary v. Harper, 92 M 242, 252, 
12 P 2d 276. 


89-828. 


89-829 


Collateral References 


Waters and Water CoursesG>167, 168. 
93 C.J.S. Waters § 130. 


(7118) Dams and reservoirs to be securely constructed. No 


person shall hereafter construct, or cause to be constructed, on a stream, any 
dam or reservoir to accumulate the waters thereof, except in a thorough, 


secure, and substantial manner. 


History: En. Sec. 1902, Civ. C. 1895; 
re-en. Sec. 4865, Rev. C. 1907; re-en. Sec. 
7118, R. C. M. 1921. 


Water Conservation by Dams and Reser- 
voirs 


Since water conservation and the con- 
struction and maintenance of dams and 
reservoirs have ripened into an important 
plan recognized by both federal and state 
governments, of which matter courts may 
take judicial notice, the district court, in 


actions involving interference of water 
rights by construction of dams, where 
plaintiff asks for removal thereof, may in 
its discretion deny destruction thereof in 
finding for plaintiff, and order installa- 
tion of head gates by which the rights of 
all concerned may be fully protected. Irion 
v. Hyde, 107 M. 84,96, 81 PB 2d 353. 


References 


Donich v. Johnson, 77 M 229, 240, 250 
P 963. 


89-829. (7119) Procedure for appropriating waters of adjudicated 
streams. (1) Any person hereafter desiring to appropriate the waters of 
a river, or stream, ravine, coulee, spring, lake, or other natural source of 
supply concerning which there has been an adjudication of rights between 
appropriators or claimants, as contemplated in section 89-839, shall: 

(a) employ a competent engineer to make a survey of the ditch, or 
aqueduct, whereby the water is to be conveyed from the source of supply, 
or the dam or other work whereby the water is to be impounded, or both; or 

(b) cause to be prepared an aerial photograph with a drawing thereon 
showing the course of the proposed ditch or aqueduct, or the location of 
the proposed dam or other work, or both, together with a description of the 
course of said ditch or the location of said dam attached thereto; and the 
appropriators shall file with the clerk of the court in the county in which 
the water is appropriated a petition giving the amount of water sought to 
be appropriated, a description by name or otherwise of the watercourse 
or body from which he intends to appropriate the water, and a general de- 
seription of the ditch or aqueduct, stating its size, length, and capacity, 
showing the proposed means of appropriation and use of the water, and 
also the place of use thereof. If the means of appropriation be a reservoir 
by which the water is to be impounded, the petition shall state the location 
and size thereof, together with the contemplated manner of its construction 
and the means of conveying the water to the place of contemplated use, and 
the contemplated use. 

(2) There shall be filed with the petition a map or aerial photograph as 
hereinbefore provided showing the point of, and means of diversion, and 
the course of the ditch or aqueduct to its terminus, and if a reservoir, the 
contour line thereof, the height and width of the dam, the point and means 
of discharge therefrom, and the spillway. If the appropriator shall intend 
to mingle the waters appropriated from one stream with another, or shall 
intend to deposit the waters impounded in a reservoir into a stream, he 
shall so state. 
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(3) The appropriator shall declare in his petition that the water rights 
south by him shall be subject to, and that in the use thereof he shall be 
bound by the terms of any decree theretofore rendered by a court of com- 
petent jurisdiction adjudicating the waters of such river, stream, ravine, 
coulee, spring, lake, or other natural source of supply, or, any body of water 
to which the same may be tributary, provided that water stored in a 
reservoir pursuant to an appropriation hereunder which is subsequent to 
an adjudication of waters in a flowing stream when so released from stor- 
age shall not be considered as a part of the natural flow of said adjudicated 
stream. 

(4) The appropriator shall, as near as may be, give the names of all 
appropriators or claimants who have, or appear to have, rights in the source 
of supply, from which the appropriation is sought, and whose rights may 
be in anywise affected by the appropriation, and in the petition the pe- 


titioner shall be named as plaintiff, and all other parties as defendants. 


History: En. Sec. 4, Ch. 228, L. 1921; 
re-en. Sec. 7119, R. C. M. 1921; amd. Sec. 
DeChev Owls Lope. 


Diversion into Fish Pond without Out- 
let Constituting Unauthorized New Ap- 
propriation 

Where, after the appointment of a wa- 
ter commissioner, there never was more 
than enough water in an adjudicated 
stream to supply the needs of the parties 
under their adjudicated rights a diversion 
of water therefrom by one of them into a 
fish pond which had no outlet, constituted 
an attempted new appropriation under this 
section et seq., which in the absence of a 
deeree establishing it, was unauthorized 
and therefore properly prohibited by an 
order of court in a proceeding under sec- 
tion 89-1015. Quigley v. McIntosh, 110 M 
495, 502, 103 P 2d 1067. 


Exclusive Method 


The method prescribed by sections 89- 
829 to 89-838, for making an’ appropria- 
tion of the waters of an adjudicated 
stream, is exclusive as to appropriations 
made after the passage of that act. Ana- 
econda Nat. Bank v. Johnson, 75 M 401, 
403 et seq., 410, 244 P 141. 


Extent of Rights 


Where a water right is allowed under 
the provisions of this section and sections 
89-830 to 89-838, it is governed by all the 
provisions of the decree by which the 
waters in the stream were adjudicated, 
just as if the new appropriator had been 
a party to that decree—he has the right 
to use the waters in the order of his 
juniority and divert them as of the date 
of his appropriation when he does not 


89-830. 


interfere with the superior rights of 
others. Quigley v. McIntosh, 88 M 103, 
104 et seq., 290 P 266. 

An appropriator of water from an ad- 
judicated stream being simply a junior 
appropriator who may use the water sub- 
ject to the superior rights of others, the 
decree should contain provisions respect- 
ing the use of the water as between sen- 
ior and junior appropriators consistent 
with those contained in the original de- 
cree, and restrictions therein, such as that 
the new appropriator should cease to di- 
vert water when the volume of water 
flowing in the stream shall be equal to or 
less than that of the prior decreed rights, 
are unwarranted. Quigley v. McIntosh, 88 
M 103, 104 et seq., 290 P 266. 


Purpose 


One seeking to appropriate water from 
an adjudicated stream under this section 
and sections 89-830 to 89-838, may do so 
upon compliance with the conditions pre- 
seribed without regard to whether the 
water sought to be appropriated is a part 
of the normal flow, or excess or surplus 
water, i. e., water flowing in the stream in 
addition to adjudicated waters; the pur- 
pose of the act is to provide security for 
those whose rights have theretofore been 
adjudicated and to compel the new appro- 
priator to take his water right subject 
to the prior rights fixed, after bona fide 
litigation, by the decree of a competent 
court. Quigley v. McIntosh, 88 M 103, 104 
et seq., 290 P 266. 


Collateral References 

Waters and Water Courses@133, 152. 
93 C.J.S. Waters §§ 174, 194. 

56 Am. Jur. 758, Waters, § 315 et seq. 


(7120) Summons—issuance and service. Upon the filing of the 


petition, the clerk shall issue a summons in the same form as the summons 
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in a civil action, and a copy of the petition shall be served upon each defend- 
ant at the time of serving the summons. Service shall be made as in civil 
actions and service may be made by publication as provided in sections 
93-3013 to 98-3015. 


History: En. Sec. 5, Ch. 228, L. 1921; in this section, were repealed by Sec. 84, 
re-en. Sec. 7120, R. C. M. 1921. Ch. 13, Laws 1961. For new provisions, see 


M. R. Civ. P. ; 
Compiler’s Note R. Civ. P., Rule 4 


Sections 93-3013 to 93-3015, referred to 


89-831. (7121) Appearance—default—decree. If any defendant shall 
not appear within twenty days after the service of summons upon hin, it 
shall be deemed by the court that he has no objection to the court granting 
the appropriation sought by the plaintiff, and the defendant so failing to 
appear shall be deemed in default. Any defendant may appear by motion, 
demurrer, or answer, as in civil action. The procedure in civil actions 
shall be followed in all proceedings under the terms of this act; provided, 
that when the pleadings are settled the court shall summarily proceed to 
try and determine the case. Evidence may be offered by the parties as 
in civil actions. At the conclusion of the trial, the court may enter an 
interlocutory or permanent decree allowing the appropriation sought, either 
in whole or in part, subject to all prior rights as adjudicated, and subject 
to the terms of all prior decrees, or may make any other order deemed 
proper in the premises. If no objections are filed the court shall enter such 
decree as the facts warrant. 

History: En. Sec. 6, Ch. 228, L. 1921; Collateral References 


re-en. Sec. 7121, R, C. M. 1921. Waters and Water Courses¢=152. 
93 C.J.S. Waters § 194. 


89-832. (7122) Decree subject to prior adjudicated rights. If the de- 
fendants, or any of them, do not appear, their adjudicated rights which are 
prior in time to plaintiff’s right shall in nowise be affected by the court’s 
order. The court shall in every case, if an appropriation be awarded plain- 
tiff, provide that the same shall be subject to all adjudicated rights which are 
prior in time to plaintiff’s rights, and the plaintiff shall be bound by the 
terms of all prior decrees with respect to water rights in the proper order 
of his priority as if he had been a party to the decree originally. 


History: En. Sec. 7, Ch. 228, L. 1921; 
re-en. Sec. 7122, R. C. M. 1921; amd. Sec. 
1, Ch. 38, L. 1927. 


89-833. (7123) Scope of decree—diversion of waters to another stream. 
If the water awarded the appropriator by the decree is to be taken from one 
stream or source of supply and turned into another stream or watercourse, 
and there mingled with the waters flowing therein, the court shall make 
provision in the decree regulating the same, to the end that the water 
appropriated by others shall not be diminished or deteriorated in quantity 
by the additional burden placed upon the stream or watercourse. The 
court may provide that the appropriator shall provide all necessary meas- 
uring devices so that the water turned in by him from another stream, 
reservoir, or other source of supply and the water taken by him may be 
ascertained at any time and all times, and may provide that he shall leave 
in the stream or watercourse a percentage of the water turned in by him 
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to bear a proportion of the loss caused by seepage and evaporation in 
passage. The court shall have a wide discretion in ascertaining and deter- 
mining the facts in all cases under the provisions of this act in order that 
the rights of all parties may be protected. 


History: En. Sec. 8, Ch. 228, L. 1921; 
re-en. Sec. 7123, R. C. M. 1921. 


89-834. (7124) Decree to govern conditions of performance of work. 
The court may provide by interlocutory decree awarding the appropriation, 
the condition under which the ditch, aqueduct, dam, or other work, necessary 
to the complete appropriation, shall be done and the time within which 
the same shall be completed until the conditions imposed are complied 
with. Upon a full compliance with the terms prescribed by the court, it 
shall enter its order and decree establishing the appropriation and fixing 
the date thereof, which, if the appropriator shall have been diligent in 
complying with the court order, shall be the date of the filing of the 
petition. The court may fix a later date if the facts warrant. 


History: En. Sec. 9, Ch. 228, L. 1921; 
re-en. Sec. 7124, R. C. M. 1921. 


89-835. (7124.1) Adjudicating rights of persons not party to decree. 
At any time after the entry of any decree, any person, not a party to such 
decree, who, prior to the entry of such decree, had or claimed a valid water 
right upon the stream or source of supply affected by such decree, or who 
subsequent to the entry of such decree has made a valid appropriation 
of water from said stream or source of water supply affected by such 
decree, may petition the court which entered such decree for an order 
making him a party to such decree and establishing his right thereunder, 
and in relation to the other rights affected by such decree. Upon filing 
such petition, such notice shall be given and procedure had as is provided in 
sections 89-829 to 89-834. 


History: En. Sec. 2, Ch. 38, L. 1927. 


“May,” Not Mandatory 


The provision of this section, declaring 
that a claimant may petition the district 
court for an order making him a party to 
the decree and establishing his right there- 
under, is not mandatory in the sense that 
if such party fails to take advantage of 
the permission granted, he will be barred 
from thereafter complaining. State ex rel. 
McKnight v. District Court, 111 M 520, 
528, 111..P 24.292; 


89-836. 


Trial Court Ignoring Predecessor’s Claim 


Where in a water right suit plaintiff 
relied upon the decree entered in a former 
action involving the same right as res judi- 
cata, in which defendants’ predecessor ap- 
peared and answered making claim to a 
certain right but the trial court failed to 
make disposition of the claim and ap- 
parently ignored it, defendants were not 
barred by the former decree to have their 
right adjudicated. Missoula Light & Wa- 
ter Co. v. Hughes, 106 M 355, 374, 77 P 
2d 1041. 


(7125) Penalty for wrongful diversion of adjudicated waters. 


Any person not a party, or privy, to a decree adjudicating the waters of a 

river, stream, ravine, coulee, spring, lake or other natural source of supply, 

the same having been adjudicated, who shall divert the water thereof when 

the same shall be needed by another, without first complying with the 

terms of this act, shall be guilty of a misdemeanor and shall be punished 

by a fine of not less than ten dollars nor more than one thousand dollars. 
History: En. Sec. 10, Ch. 228, L. 1921; Collateral References 


re-en. Sec. 7125, R. C. M. 1921. Waters and Water Courses€=78, 
93 C.J.S. Waters § 70. 
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89-837. (7126) Penalty for noncompliance with act. Failure to comply 
with the provisions of this act deprives the appropriator of the right to use 
any water of such stream, or other source of supply, as against any subse- 
quent appropriator mentioned in or bound by a decree of the court. 

History: En. Sec. 11, Ch. 228, L. 1921; Collateral References 
re-en. Sec, 7126, R. C. M. 1921. Waters and Water Courses¢=151. 
93 C.J.S. Waters § 193. 

89-838. (7127) Recording copy of final decree. A certified copy of the 
final decree of the court shall be filed with the county clerk, who shall make 
a record thereof as is provided therefor in section 89-816. 

History: En. Sec. 12, Ch. 228, L. 1921; 
re-en. Sec. 7127, R. C. M. 1921. 

89-839. (7128) Effect of decree upon subsequent appropriations. When- 
ever there shall have been an adjudication of the rights between ap- 
propriators or claimants to any stream or any other water supply in this 
state, in any district court of the state, or the United States court, in an ac- 
tion prosecuted in good faith between such appropriators or claimants to 
determine their respective rights to the use of such waters, and which decree 
is based upon evidence introduced, and not upon stipulations or admissions 
of the parties, such adjudication and decree, or certified copies thereof, shall, 
as against all persons appropriating or diverting any of the waters of the 
said stream or other water supply, after the date of such decree, in an action 
relating to such waters, be prima facie evidence of the facts therein found, 
determined, and decreed, respecting the rights of parties to said action to 


the use of the waters of said stream or other water supply. 


History: En. Sec. 1, Ch. 95, L. 1905; 
re-en. Sec. 4867, Rev. C. 1907; re-en. Sec. 
f bcos O. MI. 1921. 


Contempt Proceedings—Admissibility of 
Judgment Roll 


In a contempt proceeding for violation 
of a water right decree by the successor 
in interest of one made a party defendant 
by order of court in the water right suit, 
and against whom default had been en- 
tered, the judgment roll was admissible in 
evidence, this section being inapplicable 
under the facts of the case. State ex rel. 
Delmoe v. District Court, 100 M 131, 139, 
46 P 2d 39. 


Decrees Showing Anticipation of Future 
Needs 


When the intention is made manifest, 
the court must take into consideration 
prospective or future needs in entering a 
water right decree, and mere description 
of lands does not justify the extended use 
of water in the absence of recitals in the 
pleadings and decree and proof in the ree- 
ord that appropriation is made in antici- 
pation of future needs, and in reviewing 
the acts of the water commissioner in dis- 
tributing water, in a proceeding had under 
section 89-1015, reasonable diligence must 
be shown to have been exercised since 
entry of the decree in developing such 


needs. Quigley v. McIntosh, 110 M 495, 
505, 103 P 2d 1067. 


Stipulation of Parties 


Under this section the court in water 
right suits is not bound by a stipulation 
of the parties as to the general character 
and quality of the soil of their respective 
lands or the amount of water required 
for their suecessful and economical irriga- 
tion. Allen v. Petrick, 69 M 373, 378, 
222 P 451. 

The opinion suggests that this section is 
not a provision of substantive law affect- 
ing water rights, that it could not relate 
to rights acquired prior to its passage 
and approval, whether acquired before or 
after the decree in question, and does not 
attempt to make decrees binding upon sub- 
sequent appropriators but merely makes 
them “prima facie evidence of the facts 
therein found”; it is applicable only to 
decrees in actions “prosecuted in good 
faith” and “based upon evidence intro- 
duced and not upon stipulations or ad- 
missions of the parties.” State ex rel. 
McKnight v. District Court, 111 M 520, 
foie ed. 29. 


References 


Anaconda Nat. Bank v. Johnson, 75 M 
401, 410, 244 P 141. 


403 


89-840 WATERS AND IRRIGATION 

89-840. (7129) Appropriations of water subject to prior decrees ad- 
judicating rights. All water hereafter appropriated by any person, asso- 
ciation, company, or corporation, after the passage of this act, from any 
stream, creek, spring, canyon, river, or ravine in this state, in which the 
water rights therein have been adjudicated and decreed prior to the passage 
of this act, and a decree of a court of competent jurisdiction entered therein, 
shall be subject to such decree. 


History: En. Sec. 1, Ch. 185, L. 1907; 
re-en. Sec. 4868, Rev. C. 1907; re-en. Sec. 
7129, R. C. M. 1921. 


Appropriations from Adjudicated 


Streams 

Chapter 185, Laws of 1907 (89-840 to 
89-844), regulating the method by which 
appropriations of water from adjudicated 


but chapter 228, Laws of 1921 (89-829 to 
89-834, 89-836 to 89-838), amendatory 
thereof, was exclusive. Donich v. Johnson, 
77 M 229, 244, 250 P 963. 


Collateral References 

Waters and Water Courses@-140, 152 
Cia}. 

93 C.J.S. Waters § 203. 


streams could be made, was not exclusive, 


89-841. (7130) Nonadjudicated streams not affected. In all streams, 
ereeks, springs, canyons, rivers, and ravines, in which the water rights 
therein have not been adjudicated by a court of competent jurisdiction, 
water shall be appropriated in the same manner as provided by law at the 
time of the passage of this act. 


History: En. Sec. 2, Ch. 185, L. 1907; 
Sec. 4869, Rev. C. 1907; re-en. Sec. 7130, 


Collateral References 
Waters and Water Courses@128. 


R. C. M. 1921. 93 C.J.S. Waters § 169. 
References 
Donich v. Johnson, 77 M 229, 244, 250 
P 963. 
89-842. (7131) Appropriations pending litigation subject to decree. At 


such time as there may be legal proceedings instituted by the owner or 
owners of any water right or water rights in any stream, spring, creek, 
canyon, river, or ravine, before any court of competent jurisdiction, all sub- 
sequent appropriations made in any such streams, creeks, springs, canyons, 
rivers, or ravines will be subject to such suit. as may be instituted and shall 
not date prior to the date of the beginning of said suit, and will be subject to 
the rulings and decisions thereunder. 


History: En. Sec. 3, Ch. 185, L. 1907; 
re-en. Sec. 4870, Rev. C. 1907; re-en. Sec. 
7131, BR. C. M. 1921. 


Collateral References 

Waters and Water Courses©-140, 152 
euby 

93 C.J.S. Waters § 203. 

89-843. (7132) Statutory measurements. Where water rights have 
been decreed in statutory or miner’s inch measurement, the measurement 
shall be in cubic feet per second, and one hundred miner’s or statutory inches 
shall be equivalent to a flow of two and one-half cubic feet per second, and 
this proportion shall be observed in determining the equivalent flow of 
any number of miner’s or statutory inches. 


History: En. Sec. 10, Ch. 185, L. 1907; References 
re-en. Sec. 4877, Rev. C. 1907; re-en. Sec. Quigley v. McIntosh, 110 M 495, 508, 
7132, R. C. M. 1921. 103 P 2d 1067, 


89-844. (7133) Effect of decree. Any person or persons appropriating 
water under the provisions of this act shall be subject to, bound by, and shall 
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comply with any decree of court adjudicating the waters of such stream, 
or any stream of which the same may be a tributary or feeder, as fully 
and to the same extent as if said person or persons were original parties 
to the action wherein the said decree is made and entered, and any water 
commissioner or commissioners, appointed by the court to distribute waters 
under any decree, shall have jurisdiction over and shall distribute any 
waters appropriated under the provisions of this act, according to priority. 


History: En. Sec. 12, Ch. 185, L. 1907; ‘ter, the judgment in a former suit between 
Sec. 4879, Rev. C. 1907; re-en. Sec. 7133, the same parties was relied on in aid of 
R. C. M. 1921. the plea of res judicata, the disputable 

' , presumption is that the proceedings had 

Presumption of Correctness When Relied in such suit were regular under section 93- 
Upon 1301-7, subdivision 17. Cocanougher v. 
Where, in a suit for damage to crops Montana Life Ins. Co., 103 M 536, 543, 64 
resulting from wrongful diversion of wa- P 2d 845. 


89-845. (7134) United States may take ditches by right of eminent 
domain. Where, in the course of the construction of irrigation works, the 
secretary of the interior, or any person or agent authorized to act in the 
premises, deems it necessary to use the right of way of any existing ditch, 
canal, or reservoir, such right and privilege may be enjoyed by the govern- 
ment of the United States under and subject to either of the following pro- 
visions, to wit: 

1. The existing ditch, canal, or reservoir may be condemned as provided 
by law. 

2. The existing ditch, canal, or reservoir, after having been condemned 
as provided for by law, may be enlarged or extended by the United States 
without charge or cost to the owner or owners thereof; provided, that 
such enlargement or extension shall not be so made as to deprive any 
owner of such reservoir, ditch, or canal of the water rights and privileges 
owned or enjoyed at the time of such enlargement or extension, but such 
rights shall be and remain undiminished and unimpaired by, through, or 
on account of such extension or enlargement, and the ownership or the 
right to the use and enjoyment of such water rights and privileges by 
any owner thereof in and through the enlarged or extended reservoir, 
canal, or ditch shall never be questioned by the United States, its successors 
or assigns, but shall be perpetually recognized and facilitated. 


History: En. Sec. 1, Ch. 70, L. 1905; Collateral References 
re-en, Sec. 4891, Rev. C. 1907; re-en. Sec. Eminent Domain¢=5, 28. 
7134, R. ©. M, 1921. 29 C.J.S. Eminent Domain §§ 4, 18, 45, 
46. 
References 


Prentice v. MeKay, 38 M 114, 117, 98 
P 1081; Bailey v. Tintinger, 45 M 154, 
167, 122 P 575. 

89-846. (7135) Appropriation of waters for use out of state—regulation. 
None of the waters in the state of Montana shall ever be appropriated, 
diverted, impounded, or otherwise restrained or controlled while within the 
state for use outside the boundaries thereof, except pursuant to a petition to 
and an act of the legislative assembly of the state of Montana permitting 
such action, and any appropriation, diversion, impounding, restraining, or 
attempted appropriation, diversion, impounding, or restraining, contrary 
to the provisions of this act shall be null and void; and all officers, agents, 
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agencies, and employees of the state are prohibited from knowingly per- 
mitting, aiding, or assisting in any manner such unauthorized appropriation, 
diversion, impounding, or other restraint. It shall be unlawful for any 
person, persons, or corporation, directly or indirectly, personally or through 
agents, officers, or employees, either to attempt to so appropriate, divert, 
impound, or otherwise restrain or control any of the waters within the 
boundaries of this state for use outside thereof, except in accordance with 
the terms of this act. 
History: En. Sec. 1, Ch. 220, L. 1921; Collateral References 


re-en, Sec. 7135, R, C. M. 1921. Waters and Water Courses€=10, 132. 
93 C.J.S. Waters § 172. 


89-847. Declaration of policy as to adjudication of waters of the state. 
It is hereby declared to be the policy of this state and necessary for the wel- 
fare of the state and its citizens, that the waters of this state and especially 
interstate streams arising out of the state be investigated and adjudicated 
as soon as possible in order to protect the rights of water users in this state 
and negotiate interstate compacts in relation thereto, and that the state 
water conservation board and state engineer make investigations to secure 
necessary information and initiate and carry on actions therefor. 

History: En. Sec. i, Ch. 185, L. 1939. Collateral References 


Waters and Water Courses¢=217. 
93 C.J.S. Waters § 7. 


89-848. State engineer may bring action to adjudicate waters. At the 
direction of the state water conservation board the state engineer is hereby 
authorized to bring action to adjudicate the waters of any stream or of any 
stream and its tributaries in any county traversed by said stream. 

History: En. Sec. 2, Ch. 185, L. 1939. 


89-849. Appointment of referee to take testimony. In said actions the 
state engineer, upon direction of the state water conservation board, or in 
any action pending for the adjudication of a water right, any party thereto, 
may make application to the court for the appointment of some competent 
person or persons to act as a referee or referees in said cause and to take 
testimony therein, and the court may appoint a referee or referees who 
shall proceed as herein set forth. In said order of reference the court may 
submit to said referee or referees any or all issues of fact in said cause. 

History: En. Sec. 3, Ch. 185, L. 1939. 


89-850. Notice of application for appointment of referee. Prior to the 
appointment of such referee two weeks notice of said application and the 
name of the referee or referees as selected by said court shall be given or 
mailed to all parties who shall have appeared in said case. Said referee or 
referees need not be residents of the county in which said action is 
pending. Any party may object to the appointment of any person as 
referee on the same grounds as he may object to him as a trial juror 
as provided in section 93-5011 except that no objection shall be enter- 
tained because of nonresidence of referee in the county of such ad- 
judication. The provisions of sections 93-5404 to 93-5407 and section 93-5409, 
shall govern and apply to referees in the actions herein described. 
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History: En. Sec. 4, Ch. 185, L. 1939. in this section, were repealed by See. 84, 
Rerinilers Note Ch. 13, Laws 1961. For new provisions, 
see M. R. Civ. P., Rule 53(a), (¢), and (d). 

Sections 93-5405 to 93-5407, referred to 
89-851. Duties of state engineer—scope of examination of streams—sur- 
veys, reports, maps and plats may be introduced as evidence. The state engi- 
neer shall either before or after the bringing of such action upon direction of 
the state water conservation board or upon the direction of the court do all 
things, make all surveys, and perform all services required by said board in 
the securing of all necessary information and making same available to said 
board or others who may be interested therein including the courts of this 
state. The state engineer or some qualified assistant may proceed to make 
an examination of any stream or streams as required by said board and 
the works diverting therefrom, said examination to include the measurement 
of the discharge of said stream and of the carrying capacity of the various 
ditches and canals, an examination of the irrigated lands and an approxi- 
mate measurement of the lands irrigated from the various ditches and 
canals, and to take such other steps and gather such other data and informa- 
tion as may be essential to the proper understanding of the relative rights 
of the parties interested, which said observation and measurement shall be 
reduced to writing and made a matter of record at his office, and it shall be 
the duty of the state engineer to make or cause to be made such maps or 
plats thereof as he shall deem necessary or shall be required by said board, 
and to file with said board a detailed report and copies of such maps or 
plats covering such information so acquired by him. Any or all such sur- 
veys, reports, maps and plats may be furnished to the judge of said court or 
the referee or referees mentioned herein and may be introduced as evidence 
in such proceedings; provided that the costs and expenses incurred in ecarry- 
ing out the provisions of this section shall be paid by the state water con- 

servation board. 
History: En. Sec. 5, Ch. 185, L. 1932. 


89-852. Hearings by referee. Said referee or referees shall hold such 
hearings in said cause as may be necessary relating to the rights of the 
respective claimants to water upon any stream or streams, and shall take 
testimony upon questions submitted to him or them and shall continue such 
hearing until completed, but the said referee or referees shall have power to 
adjourn the taking of testimony from time to time and from place to place 
to further the convenience of those interested. Such testimony shall be taken 
in accordance with established rules of evidence. 

History: En. Sec. 6, Ch. 185, L. 1939. 


89-853. Report of referee—recognition of decreed water rights. The 
report of the said referee or referees shall contain findings of fact upon the 
issues submitted but shall not contain conclusions of law. All evidence 
before said referee shall be transcribed and submitted to the court with the 
findings of such referees. In proceedings described herein, all vested and 
decreed water rights shall be herein recognized. 

History: En. Sec. 7, Ch. 185, L. 1939. 

89-854. District court procedure. After the conclusion of the taking of 

such testimony the said referee or referees shall file their findings of fact 
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with the clerk of the district court wherein said action is pending which 
findings of fact shall remain on file and subject to investigation by parties 
interested therein. The clerk of court shall notify the parties or their at- 
torneys by mail upon the filing of such findings of fact by the referee or 
referees. The parties shall have thirty days from the mailing of such notices 
during which time any party to said action may file in said court objections 
or exceptions to any such findings of fact. As to any findings to which no 
exceptions are filed, same may be adopted by the court as findings of said 
court. As to any findings to which objections are filed, the court shall con- 
sider such proposed findings together with the evidence in relation thereto 
and may adopt, reject, or modify such findings. The court may upon request 
or of its own motion make additional findings in said cause. All conclusions 
of law shall be determined by the court in the same manner as conclusions 
of law are determined by the court in any action to be tried before the court. 
History: En. Sec. 8, Ch. 185, L. 1939. 


89-855. Judgment. The court shall thereafter render its judgment and 
same shall be in full force and of the same effect as if all testimony had been 
taken directly by the court. 

History: En. Sec. 9, Ch. 185, L. 1939. 


89-856. Clark Fork river—impounding of water—appropriation. The 
waters of the Clark Fork river may be impounded or restrained within the 
state of Montana for a distance not exceeding twenty-five miles from 
the Idaho-Montana boundary line, by a dam located on said river in the 
state of Idaho, and constructed by any person, firm, partnership or cor- 
poration authorized to do business in the state of Montana, provided, how- 
ever, that any present or future appropriations of water in the watershed 
in the state of Montana for irrigation and domestic use above said dam 
shall have priority over water for power use at said dam. 

History: En. Sec. 1, Ch. 3, L. 1951. References 


State ex rel. Bartholomew v. District 
Court, 126 M 183, 248 P 2d 215. 


89-857. Conveyance of stored water for irrigation through a natural 
channel of a stream—petition to be filed in district court—contents of pe- 
tition. Whenever the owner of a reservoir constructed, operated and main- 
tained for the purpose of storing and supplying water for irrigation, or 
whenever any person has been authorized to operate and maintain a 
reservoir constructed for the purpose of storing, supplying and distributing 
water to a person or persons entitled to the use thereof for irrigation, de- 
sires to use the natural channel of a stream for the purpose of conveying 
such stored water from the reservoir to the place or places of such use, 
such owner or person or persons may file in the district court of any county 
in which the natural channel of a stream, or any part thereof, is located, a 
petition to that effect setting forth: (1) The name of the petitioner and 
whether he is the owner of the reservoir constructed and maintained for 
the purpose of storing and supplying water for irrigation and is entitled to 
the use of the water stored in said reservoir for such purposes, or whether 
he is authorized to operate and maintain the reservoir, constructed for the 
purpose of storing, supplying and distributing water to the person or per- 
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sons entitled to the use thereof for irrigation; (2) The location of the 
reservoir and the amount of water stored therein; (3) The name and loca- 
tion of that part of the natural channel of the stream proposed to be used 
to convey such stored water to the place or places of use; (4) The amount 
of stored water proposed to be released by petitioner for irrigation; (5) 
The period of time over which it is proposed to convey such stored water; 
and (6) The name or names of the person or persons entitled to the use of 
such stored water for irrigation, and the location of the place or places 
of use. 
History: En. Sec. 1, Ch. 114, L. 1957. Collateral References 


Waters and Water Courses@~240. 
94 C.J.S. Waters § 348. 


89-858. Notice of hearing. Upon the filing of the petition the court 
or judge shall fix the time and place for hearing of said petition which time 
shall not be less than ten (10) days after the filing of said petition. The 
petitioner shall give notice of said hearing by causing notices to be posted 
in at least three (3) public places in each county wherein is located a 
part of the natural channel by which it is proposed to convey the stored 
water from the reservoir to the place or places of use at least ten (10) days 
before the date of the hearing. Such notices shall contain the name of the 
petitioner, the purpose of the petition, and the time and place of the hear- 
ing. 

History: En. Sec. 2, Ch. 114, L. 1957. 


89-859. Objections and hearing. At the time set for hearing, or any 
subsequent time to which the hearing may be postponed, any person whose 
property rights may be affected by the granting of the petition, may ap- 
pear and file written objections to the petition and contest the same. On 
the hearing, upon due proof of the posting of the notice as required by the 
preceding section, the court or judge must proceed to hear the petition and 
any objections that may be filed or presented thereto. Upon such hearing, 
witnesses may be compelled to appear and testify, in the same manner, 
and with like effect, as in civil actions. 


History: En. Sec. 3, Ch. 114, L. 1957. 


89-860. Order and decree of court. If the court or judge is satisfied, 
after a hearing upon the petition, that the petitioner is the owner of a 
reservoir constructed and maintained for the purpose of storing and sup- 
plying water for irrigation and that he is entitled to the use of the water 
stored in said reservoir for said purposes, or whether he is authorized to 
operate and maintain a reservoir constructed for the purpose of storing, 
supplying and distributing water to the person or persons entitled to the use 
thereof for irrigation, and the petitioner desires to convey the said stored 
water, or a part thereof, through the natural channel of the stream from 
the reservoir to the place or places of use, a decree shall be made and en- 
tered by the court or judge granting and decreeing to the petitioner the 
right to convey said stored water, or a part thereof, through the said natural 
channel of the stream from the reservoir to the place or places of use, 
and the court or judge shall appoint one or more water commissioners who 
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shall have the authority to distribute such stored water to the person or 
persons who are entitled to the use thereof for irrigation. 
An appeal shall lie from the decree of the district court to the supreme 
court as in other civil actions. 
History: En. Sec. 4, Ch. 114, L. 1957. 


89-861. Authority of water commissioner. Each water commissioner, 
appointed under this act, shall admeasure and distribute the stored water 
to the person or persons entitled to the use thereof. The petitioner shall 
keep the water commissioner or water commissioners advised as to the 
amount of stored water to be delivered to each person. Each water com- 
missioner shall have the authority to adjust the head gates, or other means 
of diversion, of all ditches of all appropriators from the natural channel 
for the purpose of insuring that the stored water is conveyed to persons 
entitled to the use thereof and not taken or used by others. The duties 
and the authority of the water commissioner or water commissioners shall 
extend over the full length of the part of the natural channel used as a 
means of conveyance of the stored water. 

History: En. Sec. 5, Ch. 114, L. 1957. 


89-862. Term of office of water commissioner and compensation. Each 
water commissioner, appointed under the provisions of this act, shall hold 
his office for such a period of time as may be designated by the court or 
judge, and the court or judge shall fix the compensation of each water 
commissioner which compensation shall be paid by the owner of the reser- 
voir or by the person authorized to operate and maintain the same. 

History: En. Sec. 6, Ch. 114, L. 1957. 


89-863. Penalty for interference. After the water commissioner or 
water commissioners have adjusted the head gates, or other means of di- 
version, of all ditches, the owners of which are not entitled to the use of 
such stored water, as provided in section 89-860, any person who 
shall raise or tamper with any such head gate or other means of di- 
version, in such manner as to misappropriate any portion of such stored 
water to his own use and benefit, whether he be the owner of such head 
gate or other means of diversion, or not, shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine of not less than ten 
dollars ($10.00), nor more than one thousand dollars ($1,000.00), or im- 
prisonment in the county jail not more than six (6) months, or by both such 
fine and imprisonment. 

Whenever any water commissioner, appointed under this act, shall dis- 
cover any person in the act of committing a misdemeanor declared in this 
section, he shall arrest such person and turn him over to the sheriff of the 
county in which the misdemeanor was committed and he shall file with the 
county attorney of such county an affidavit setting out the facts with 
reference to the commission of such misdemeanor. 

History: En. Sec. 7, Ch. 114, L. 1957. 


89-864. Application of act and jurisdiction. The provisions of this act 
shall apply only to unadjudicated streams. The district court of any 
county in which the natural channel, or any part thereof, is located shall 
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have jurisdiction hereunder and such jurisdiction, once obtained, shall ex- 
tend into other counties in which any part of the natural channel: used as 
a means of conveyance of the stored water, is located. 

History: En. Sec. 8, Ch. 114, L. 1957. 


CHAPTER 9 


YELLOWSTONE RIVER COMPACT—RATIFICATION OF 


Section 89-901. Repealed. 
89-902. Repealed. 
89-903. Yellowstone River Compact—approval. 
89-904. Legislative and congressional approval necessary. 
89-905. Purpose of the act. 
89-906. Definitions. 
89-907. Filing written statement with the state engineer. 
89-908. Duty to install weir or other measuring device. 
89-909. Duty to measure water. 
89-910. Rights acquired prior to January 1, 1950 not to be impaired by nor 
subject to the act. 
89-911. Domestic and stock uses not within the act. 
89-912. State engineer to make rules and regulations. 
89-913. Act applies to adjudicated and nonadjudicated waters. 
89-914. State engineer to make record available. 
89-915. County attorneys to perform certain services. 
89-916. Penalty. 


89-901, 89-902. Repealed—Chapter 91, Laws of 1953. 


Repeal fication of the Yellowstone River Com- 
These sections (Secs. 1, 2, Ch. 85, L. pact, were repealed by Sec. 1, Ch. 91, Laws 
1945), relating to the approval and rati- 1953, effective February 25, 1953. - 


89-903. Yellowstone River Compact—approval. The legislative assem- 
bly of the state of Montana hereby approves and ratifies the compact 
designated as the “Yellowstone River Compact,” dated at the city of 
Billings, state of Montana, on the 8th of December, 1950, signed by Fred E. 
Buck, A. W. Bradshaw, H. W. Bunston, John Herzog, John M. Jarussi, 
Ashton Jones, Chris Josephson, A. Wallace Kingsbury, P. F. Leonard, 
Walter M. McLaughlin, Dave M. Manning, Joseph Mugeli, Chester E. On- 
stad, Ed F. Parriott, R. R. Renne and Keith W. Trout, as state representa- 
tives of the state of Montana on a compact commission between the states of 
Montana, North Dakota and Wyoming; which compact is as follows: 


YELLOWSTONE RIVER COMPACT 


The state of Montana, the state of North Dakota, and the state of 
Wyoming, being moved by consideration of interstate comity, and desiring 
to remove all causes of present and future controversy between said states 
and between persons in one and persons in another with respect to the 
waters of the Yellowstone river and its tributaries, other than waters within 
or waters which contribute to the flow of streams within the Yellowstone 
national park, and desiring to provide for an equitable division and appor- 
tionment of such waters, and to encourage the beneficial development and 
use thereof, acknowledging that in future projects or programs for the 
regulation, control and use of water in the Yellowstone river basin the great 
importance of water for irrigation in the signatory states shall be recog- 


All 
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nized, have resolved to conelude a compact as authorized under the Act 
of Congress of the United States of America, approved June 2, 1949 (Public 
Law 83, 81st Congress, First Session), for the attainment of these purposes, 
and to that end, through their respective governments, have named as their 
respective commissioners: 


For the state of Montana: 


Fred E. Buck P. F. Leonard 
A. W. Bradshaw Walter M. McLaughlin 
H. W. Bunston Dave M. Manning 
John Herzog Joseph Mugeli 
John M. Jarussi Chester E. Onstad 
Ashton Jones Ed F. Parriott 
Chris Josephson Rh. R. Renne 
A. Wallace Kingsbury Keith W. Trout 
For the state of North Dakota: 
I. A. Acker 
Einar H. Dahl 
J.J. Walsh 
For the state of Wyoming: 
L. C. Bishop NVSV urez 
Karl T. Bower Harry L. Littlefield 
J. Harold Cash R. E. MeNally 
Ben F.. Cochrane Will G. Metz 
Ernest J. Goppert Mark N. Partridge 
Richard L. Greene Alonzo R. Shreve 
E. C. Gwillim Charles M. Smith 
E. J. Johnson Leonard F. Thornton 
Lee EK. Keith M. B. Walker 


who, after negotiations participated in by R. J. Newell, appointed as the 
representative of the United States of America, have agreed upon the 
following articles, to wit: 


ARTICLE I 


A. Where the name of a state is used in this compact, as a party 
thereto, it shall be construed to inelude the individuals, corporations, part- 
nerships, associations, districts, administrative departments, bureaus, politi- 
cal subdivisions, agencies, persons, permittees, appropriators and all others 
using, claiming, or in any manner asserting any right to the use of the 
waters of the Yellowstone river system under the authority of said state. 


B. Any individual, corporation, partnership, association, district, 
administrative department, bureau, political subdivision, agency, person, 
permittee, or appropriator authorized by or under the laws of a signatory 
state, and all others using, claiming, or in any manner asserting any right 
to the use of the waters of the Yellowstone river system under the authority 
of said state, shall be subject to the terms of this compact. Where the 
singular is used in this article, it shall be construed to include the plural. 
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ARTICLE II 


A. The state of Montana, the state of North Dakota, and the state of 
Wyoming are hereinafter designated as “Montana,” “North Dakota,” and 
“Wyoming,” respectively. 

B. The terms “commission” and “Yellowstone river compact commis- 
sion” mean the agency created as provided herein for the administration 
of this compact. 

C. The term “Yellowstone river basin” means areas in Wyoming, Mon- 
fana, and North Dakota drained by the Yellowstone river and its tribu- 
taries, and includes the area in Montana known as lake basin, but excludes 
those lands lying within Yellowstone national park. 

D. The term “Yellowstone river system” means the Yellowstone river 
and all of its tributaries, including springs and swamps, from their sources 
to the mouth of the Yellowstone river near Buford, North Dakota, except 
those portions thereof which are within or contribute to the flow of streams 
within the Yellowstone national park. 

E. The term “tributary” means any stream which in a natural state 
contributes to the flow of the Yellowstone river, including interstate tribu- 
taries and tributaries thereof, but excluding those which are within or con- 
tribute to the flow of streams within the Yellowstone national park. 

F. The term “interstate tributaries” means the Clarks Fork, Yellow- 
stone river; the Big Horn river (except Little Big Horn river) ; the Tongue 
river; and the Powder river, whose confluences with the Yellowstone river 
are respectively at or near the city (or town) of Laurel, Big Horn, Miles 
City, and Terry, all in the state of Montana. 

G. The terms “divert” and “diversion” mean the taking or removing 
of water from the Yellowstone river or any tributary thereof when the 
water so taken or removed is not returned directly into the channel of the 
Yellowstone river or of the tributary from which it is taken. 

H. The term “beneficial use” is herein defined to be that use by which 
the water supply of a drainage basin is depleted when usefully employed 
by the activities of man. 

TI. The term “domestic use” shall mean the use of water by an individ- 
ual, or by a family unit or household for drinking, cooking, laundering, 
sanitation and other personal comforts and necessities; and for the irriga- 
tion of a family garden or orchard not exceeding one-half acre in area. 

J. The term “stock water use” shall mean the use of water for livestock 
and poultry. 


ARTICLE III 


A. It is considered that no commission or administrative body is neces- 
sary to administer this compact or divide the waters of the Yellowstone 
river basin as between the states of Montana and North Dakota. The 
provisions of this compact, as between the states of Wyoming and Montana, 
shall be administered by a commission composed of one representative from 
the state of Wyoming and one representative from the state of Montana, 
to be selected by the governors of said states as such states may choose, 
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and one representative selected by the director of the United States geologi- 
eal survey or whatever federal ageney may succeed to the functions and 
duties of that agency, to be appointed by him at the request of the states to 
sit with the commission and who shall, when present, act as chairman of the 
commission without vote, except as herein provided. 


B. The salaries and necessary expenses of each state representative 
shall be paid by the respective state; all other expenses incident to the 
administration of this compact not borne by the United States shall be 
allocated to and borne one-half by the state of Wyoming and one-half by 
the state of Montana. 


C. In addition to other powers and duties herein conferred upon the 
commission and the members thereoi, the jurisdiction of the commission 
shall include the collection, correlation, and presentation of factual data, 
the maintenance of records having a bearing upon the administration 
of this compact, and recommendations to such states upon matters con- 
nected with the administration of this compact, and the commission may 
employ such services and make such expenditures as reasonable and neces- 
sary within the limit of funds provided for that purpose by the respective 
states, and shall compile a report for each year ending September 30 and 
transmit it to the governors of the signatory states on or before December 31 
of each year. 


D. The secretary of the army; the secretary of the interior; the secre- 
tary of agriculture; the chairman, federal power commission; the secretary 
of commerce, or comparable officers of whatever federal agencies may suc- 
eeed to the functions and duties of these agencies, and such other federal 
officers and officers of appropriate agencies of the signatory states having 
services or data useful or necessary to the compact commission, shall co-op- 
erate, ex officio, with the commission in the execution of its duty in the col- 
lection, correlation, and publication of records and data necessary for the 
proper administration of the compact; and these officers may perform such 
other services related to the compact as may be mutually agreed upon with 
the commission. 


E. The commission shall have power to formulate rules and regula- 
tions and to perform any act which they may find necessary to carry out 
the provisions of this compact, and to amend such rules and regulations. 
All such rules and regulations shall be filed in the office of the state engineer 
of each of the signatory states for public inspection. 


F. In case of the failure of the representatives of Wyoming and Mon- 
tana to unanimously agree on any matter necessary to the proper admin- 
istration of this compact, then the member selected by the director of the 
United States geological survey shall have the right to vote upon the 
matters in disagreement and such points of disagreement shall then be 
decided by a majority vote of the representatives of the states of Wyoming 
and Montana and said member selected by the director of the United States 
eeological survey, each being entitled to one vote. 


G. The commission herein authorized shall have power to sue and be 
sued in its official capacity in any federal court of the signatory states, 
and may adopt and use an official seal which shall be judicially noticed. 
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ARTICLE IV 


The commission shall itself, or in conjunction with other responsible 
agencies, cause to be established, maintained, and operated such suitable 
water gaging and evaporation stations as it finds necessary in connection 
with its duties. 


ARTICLE V 


A. <Appropriative rights to the beneficial uses of the water of the 
Yellowstone river system existing in each signatory state as of January 1, 
1950, shall continue to be enjoyed in accordance with the laws governing 
the acquisition and use of water under the doctrine of appropriation. 

B. Of the unused and unappropriated waters of the interstate tribu- 
taries of the Yellowstone river as of January 1, 1950, there is allocated 
to each signatory state such quantity of that water as shall be necessary 
to provide supplemental water supplies for the rights described in para- 
graph A of this Article V, such supplemental rights to be acquired and 
enjoyed in accordance with the laws governing the acquisition and use 
of water under the doctrine of appropriation, and the remainder of the 
unused and unappropriated water is allocated to each state for storage 
or direct diversions for beneficial use on new lands or for other purposes 
as follows: 


1. Clarks Fork, Yellowstone River 


a. To Wyoming 60% 
To Montana 40% 

b. The point of measurement shall be below the last diversion from 
Clarks Fork above Rock Creek. 


2. Big Horn River (Exclusive of Little Big Horn River) 


a. To Wyoming 80% 
To Montana 20% 


b. The point of measurement shall be below the last diversion from 
the Big Horn river above its junction with the Yellowstone river, 
and the inflow of the Little Big Horn river shall be excluded 
from the quantity of water subject to allocation. 

3. Tongue River 

a. To Wyoming 40% 
To Montana 60% 

b. The point of measurement shall be below the last diversion from 
the Tongue river above its junction with the Yellowstone river. 

4. Powder River (Including the Little Powder River) 
a. To Wyoming 42% 
To Montana 58% 

b. The point of measurement shall be below the last diversion from 

the Powder river above its junction with the Yellowstone river. 


C. The quantity of water subject to the percentage allocations, in 
paragraph B 1, 2, 3 and 4 of this Article V, shall be determined on an 
annual water year basis measured from October Ist of any year through 
September 30th of the succeeding year. The quantity to which the per- 
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eentage factors shall be applied through a given date in any water year 
shall be, in acre-feet, equal to the algebraic sum of: 

1. The total diversions, in acre-feet, above the point of measurement, 
for irrigation, municipal, and industrial uses in Wyoming and Montana 
developed after January 1, 1950, during the period from October Ist to 
that given date; 

2. The net change in storage, in acre-feet, in all reservoirs in Wyoming 
and Montana above the point of measurement completed subsequent to 
January 1, 1950, during the period from October 1st to that given date; 

3. The net change in storage, in acre-feet, in existing reservoirs in 
Wyoming and Montana above the point of measurement, which is used for 
irrigation, municipal, and industrial purposes developed after January 1, 
1950, during the period October Ist to that given date; 

4. The quantity of water, in acre-feet, that passed the point of measure- 
ment in the stream during the period from October 1st to that given date. 

D. All existing rights to the beneficial use of waters of the Yellowstone 
river in the states of Montana and North Dakota, below Intake, Montana, 
valid under the laws of these states as of January 1, 1950, are hereby 
recognized and shall be and remain unimpaired by this compact. During 
the period May 1 to September 30, inclusive, of each year, lands within 
Montana and North Dakota shall be entitled to the beneficial use of the 
flow of waters of the Yellowstone river below Intake, Montana, on a pro- 
portionate basis of acreage irrigated. Waters of tributary streams, having 
their origin in either Montana or North Dakota, situated entirely in said 
respective states and flowing into the Yellowstone river below Intake, 
Montana, are allotted to the respective states in which situated. 

K. There are hereby excluded from the provisions of this compact: 

1. Existing and future domestic and stock water uses of water: Pro- 
vided, that the capacity of any reservoir for stock water so excluded shall 
not exceed 20 acre-feet ; 

2. Devices and facilities for the control and regulation of surface 
waters. 

F’. From time to time the commission shall re-examine the allocations 
herein made and upon unanimous agreement may recommend modifications 
therein as are fair, just, and equitable, giving consideration among other 
factors to: 


Priorities of water rights; 

Acreage irrigated ; 

Acreage irrigable under existing works; and 
Potentially irrigable lands. 


ARTICLE VI 


Nothing contained in this compact shall be so construed or interpreted 
as to affect adversely any rights to the use of the waters of Yellowstone 
river and its tributaries owned by or for Indians, Indian tribes, and their 
reservations. 

ARTICLE VII 


A. <A lower signatory state shall have the right, by compliance with the 
laws of an upper signatory state, except as to legislative consent, to file 
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application for and receive permits to appropriate and use any waters in 
the Yellowstone river system not specifically apportioned to or appro- 
priated by such upper state as provided in Article V; and to construct or 
participate in the construction and use of any dam, storage reservoir, or 
diversion works in such upper state for the purpose of conserving and 
regulating water that may be apportioned to or appropriated by the lower 
state: Provided, that such right is subject to the rights of the upper 
state to control, regulate, and use the water apportioned to and appropriated 
by it: And provided further, that should an upper state elect, it may 
share in the use of any such facilities constructed by a lower state to 
the extent of its reasonable needs upon assuming or guaranteeing payment 
of its proportionate share of the cost of the construction, operation, and 
maintenance. This provision shall apply with equal force and effect to 
an upper state in the circumstance of the necessity of the acquisition of 
rights by an upper state in a lower state. 

B. Each claim hereafter initiated for an appropriation of water in 
one signatory state for use in another signatory state shall be filed in the 
office of the state engineer of the signatory state in which the water is to 
be diverted, and a duplicate copy of the application or notice shall be filed 
in the office of the state engineer of the signatory state in which the water 
is to be used. 

©. Appropriations may hereafter be adjudicated in the state in which 
the water is diverted, and where a portion or all of the lands irrigated are 
in another signatory state, such adjudications shall be confirmed in that 
state by the proper authority. Each adjudication is to conform with the 
laws of the state where the water is diverted and shall be recorded in the 
county and state where the water is used. 

D. The use of water allocated under Article V of this compact for 
projects constructed after the date of this compact by the United States 
of America or any of its agencies or instrumentalities, shall be charged as 
a use by the state in which the use is made: Provided, that such use 
incident to the diversion, impounding, or conveyance of water in one 
state for use in another shall be charged to such latter state. 


ARTICLE VIII 


A lower signatory state shall have the right to acquire in an upper 
state by purchase, or through exercise of the power of eminent domain, 
such lands, easements, and rights of way for the construction, operation, 
and maintenance of pumping plants, storage reservoirs, canals, conduits, 
and appurtenant works as may be required for the enjoyment of the 
privileges granted herein to such lower state. This provision shall apply 
with equal force and effect to an upper state in the circumstance of the 
necessity of the acquisition of rights by an upper state in a lower state. 


ARTICLE IX 


Should any facilities be constructed by a lower signatory state in an 
upper signatory state under the provisions of Article VII, the construction, 
operation, repairs, and replacements of such facilities shall be subject to the 
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laws of the upper state. This provision shall apply with equal force and 
effect to an upper state in the circumstance of the necessity of the acquisi- 
tion of rights by an upper state in a lower state. 


ARTICLE X 


No water shall be diverted from the Yellowstone river basin without 
the unanimous consent of all the signatory states. In the event water 
from another river basin shall be imported into the Yellowstone river 
basin or transferred from one tributary basin to another by the United 
States of America, Montana, North Dakota, or Wyoming, or any of them 
jointly, the state having the right to the use of such water shall be given 
proper credit therefor in determining its share of the water apportioned 
in accordance with Article V herein. 


ARTICLE XI 


The provisions of this compact shall remain in full force and effect until 
amended in the same manner as it is required to be ratified to become 
operative as provided in Article XV. 


ARTICLE XII 


This compact may be terminated at any time by unanimous consent of 
the signatory states, and upon such termination all rights then established 
hereunder shall continue unimpaired. 


ARTICLE XIII 


Nothing in this compact shall be construed to limit or prevent any 
state from instituting or maintaining any action or proceeding, legal or 
equitable, in any federal court or the United States Supreme Court, for the 
protection of any right under this compact or the enforcement of any of 
its provisions. 

ARTICLE XIV 


The physical and other conditions characteristic of the Yellowstone 
river and peculiar to the territory drained and served thereby and to the 
development thereof, have actuated the signatory states in the consum- 
mation of this compact, and none of them, nor the United States of America 
by its consent and approval, concedes thereby the establishment of any 
general principle or precedent with respect to other interstate streams. 


ARTICLE XV 


This compact shall become operative when approved by the legislature 
of each of the signatory states and consented to and approved by the Con- 
gress of the United States. 


ARTICLE XVI 

Nothing in this compact shall be deemed : 

(a) To impair or affect the sovereignty or jurisdiction of the 
United States of America in or over the area of waters affected by such 
compact, any rights or powers of the United States of America, its agencies, 
or instrumentalities, in and to the use of the waters of the Yellowstone 
river basin nor its capacity to acquire rights in and to the use of said 
waters; 
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(b) To subject any property of the United States of America, its 
agencies, or instrumentalities to taxation by any state or subdivision 
thereof, nor to create an obligation on the part of the United States of 
America, its agencies, or instrumentalities, by reason of the acquisition, 
construction, or operation of any property or works of whatsoever kind, to 
make any payments to any state or political subdivision thereof, state 
agency, municipality, or entity whatsoever in reimbursement for the loss 
of taxes; 

(c) To subject any property of the United States of America, its 
agencies, or instrumentalities, to the laws of any state to an extent other 
than the extent to which these laws would apply without regard to the 
compact. 


ARTICLE XVII 


Should a court of competent jurisdiction hold any part of this compact 
to be contrary to the constitution of any signatory state or of the United 
States of America, all other severable provisions of this compact shall 
continue in full force and effect. 


ARTICLE XVIII 


No sentence, phrase, or clause in this compact or in any provision thereof, 
shall be construed or interpreted to divest any signatory state or any of 
the agencies of [or] officers of such states of the jurisdiction of the water of 
each state as apportioned in this compact. 

IN WITNESS WHEREOF the commissioners have signed this compact 
in quadruplicate original, one of which shall be filed in the archives of the 
department of state of the United States of America and shall be deemed 
the authoritative original, and of which a duly certified copy shall be for- 
warded to the governor of each signatory state. 

Done at the city of Billings in the state of Montana, this 8th day of 
December, in the year of Our Lord, one thousand nine hundred and fifty. 


Commissioners for the state of Montana: 


Fred E. Buck /S/ Fred E. Buck 
A. W. Bradshaw /S/ A. W. Bradshaw 
H. W. Bunston /S/ H. W. Bunston 


John Herzog 

John M. Jarussi 
Ashton Jones 

Chris Josephson 

A. Wallace Kingsbury 
P. F. Leonard 
Walter M. McLaughlin 
Dave M. Manning 
Joseph Mugegli 
Chester HE. Onstad 
Ed F. Parriott 

R. R. Renne 

Keith W. Trout 


/S/ John Herzog 

/S/ John M. Jarussi 

/S/ Ashton Jones 

/S/ Chris Josephson 

/S/ A. Wallace Kingsbury 
/S/ P. F. Leonard 

/S/ Walter M. McLaughlin 
/S/ Dave M. Manning 
/S/ Joseph Muggli 

/S/ Chester E. Onstad 
/S/ Ed F. Parriott 

/S/ R. R. Renne 

/S/ Keith W. Trout 
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Commissioners for the state of North Dakota: 


I. A. Acker /S/ I. A. Acker 

Einar H. Dahl /S/ Einar H. Dahl 
J.J. Walsh /S/ J.J. Walsh 
Commissioners for the state of Wyoming: 

L. C. Bishop /S/ L. C. Bishop 

Earl T. Bower /S/ Earl T. Bower 

J. Harold Cash /S/ J. Harold Cash 
Ben F. Cochrane /S/ Ben F. Cochrane 
Ernest J. Goppert /S/ Ernest J. Goppert 
Richard L. Greene /S/ Richard L. Greene 
E. C. Gwillim /S/ ¥. C. Gwillim 

E. J. Johnson /S/ E. J. Johnson 

Lee K. Keith /S/ Lee K. Keith 

N. V. Kurtz /S/ N. V. Kurtz 

Harry L. Littlefield /S/ Harry L. Littlefield 
R. E. McNally /S/ R. BH. MeNally 
Will G. Metz /S/ Will G. Metz 
Mark N. Partridge /S/ Mark N. Partridge 
Alonzo R. Shreve /S/ Alonzo R. Shreve 
Charles M. Smith /S/ Charles M. Smith 
Leonard F. Thornton /S/ Leonard F. Thornton 
M. B. Walker /S/ M. B. Walker 


I have participated in the negotiation of this compact and intend to 
report favorably thereon to the Congress of the United States. 
/S/ R. J. Newell 
R. J. Newell, 
Representative of the 
United States of America. 


History: En. Sec. 1, Ch. 39, L. 1951. Collateral References 
a Waters and Water Courses¢~216. 
Compiler's Note 94 C.JS.S. Waters § 315. 


The compiler has inserted the bracketed 
word “or” in Article XVIII. 


89-904. Legislative and congressional approval necessary. Said com- 
pact shall not be binding or obligatory upon any of the high contracting 
parties thereto unless and until the same shall have been approved by the 
legislature of each of the said states and by the Congress of the United 
States. The governor of Montana shall give notice of the ratification and 
approval of said compact by the thirty-second legislative assembly of the 
state of Montana to the governors of each of the remaining signatory 
states and to the president of the United States. 

History: En. Sec. 2, Ch. 39, L. 1951. 


89-905. Purpose of the act. Under the provisions of the Yellowstone 
River Compact (chapter 39, Laws of Montana, 1951 [89-908, 89-904]), all 
appropriative rights to the beneficial uses of the waters of the interstate 
tributaries of the Yellowstone river, existing in each signatory state as 
of January 1, 1950, have been recognized and shall continue to be enjoyed 
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in accordance with the laws governing the acquisition and use of water 
under the doctrine of appropriation. All appropriative rights to the bene- 
ficial uses of the waters of the interstate tributaries of the Yellowstone 
river acquired after January 1, 1950, are subject to distribution in the 
states of Montana and Wyoming in accordance to the percentages in the 
different basins as provided in subdivisions B and C of Article V of said 
compact. The purpose of this act is to provide the means to determine 
the various appropriative rights to the beneficial uses of water of the 
interstate tributaries of the Yellowstone river, acquired after January 
1, 1950, and the quantity of water diverted and used by each such ap- 
propriator during each year, to enable the state of Montana and the 
Yellowstone river compact commission to comply with and to administer 
the percentage allocations as provided in subdivisions B and C of Article 
V of said compact. 
History: En. Sec. 1, Ch. 92, L. 1953. 


89-906. Definitions. As used in this act, the following terms shall 
have the following meaning: 

(a) The term “person” shall mean any person, corporation, partner- 
ship, association, municipal corporation, agency and all others authorized 
by the laws of the state of Montana to appropriate water for beneficial 
uses. Where the singular is used it shall be construed to include the plural. 

(b) The term “interstate tributaries” or “interstate tributary” shall 
mean the following deseribed rivers which contribute to the flow of the 
Yellowstone river in the state of Montana, including all tributaries there- 
of: the Clark Fork of the Yellowstone river; the Big Horn river (except 
the Little Big Horn river) ; the Tongue river; and the Powder river, whose 
econfluences with the Yellowstone river are respectively at or near the 
eity (or town) of Laurel, Big Horn, Miles City, and Terry, all in the 
state of Montana. 

(c) The term “domestic use” shall mean the use of water by an in- 
dividual, or by a family unit or household for drinking, cooking, launder- 
ing, sanitation and other personal comforts and necessities; and for the 
irrigation of a family garden or orchard not exceeding one-half acre in 
area. 

(d) The term “stock water use” shall mean the use of water for live- 
stock and poultry. 

(e) The term “divert” and “diversion” shall mean the taking or remov- 
ing of water from any interstate tributary or any tributary thereof, when 
the water so taken or removed is not returned directly into the channel 
of the interstate tributary or of the tributary thereof from which it is 
taken. 

History: En. Sec. 2, Ch. 92, L. 1953. 


89-907. Filing written statement with the state engineer. Any person 
claiming an appropriative right to the use of any water of any interstate 
tributary which right was acquired after January 1, 1950, shall within 
sixty days after the approval of this act, or before he diverts any water, 
file with the state engineer at his office in Helena, Montana, a written 
statement containing the following information: 
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(a) The name of the claimant and his address. 

(b) Date of appropriation or the date when the water was first applied 
to a beneficial use. 

(c) The quantity of water claimed. 

(d) The name of the stream, river or other source of water from which 
the diversion is made, if it has a name, and if it does not, such a descrip- 
tion as will identify the same. 

(e) The purpose for which the water is claimed and the place of in- 
tended use. 

(f) The means of diversion. 

(g) Whether or not a weir or other device for measuring the water 
intended to be diverted has been installed in his ditch or other means of 
diversion. 

(h) If a notice of appropriation was filed with the county clerk and 
recorder, as provided by section 89-810, the name of the county where it was 
filed. 

(i) Whether the appropriation was made from an adjudicated or non- 
adjudicated stream, river or other source of water. 

The written statement shall be verified by the affidavit of the claimant 
or someone in his behalf, which affidavit must state that the matters and 
facts contained in the written statement are true. 

History: En. Sec. 3, Ch. 92, L. 1953. 


89-908. Duty to install weir or other measuring device. Any person 
claiming an appropriative right to use any waters of any interstate tribu- 
tary of the Yellowstone river which right was acquired subsequently to 
January 1, 1950, shall, after the approval of this act and before he 
diverts any such water, install in his ditch, or other means of diversion, 
a weir or other measuring device so that all of the water to be diverted 
by him can be accurately measured. The installation of a weir or other 
measuring device is subject to the approval of the state engineer, and if in 
his judgment such weir or other measuring device, or the installation of 
the same, is defective so that the water cannot be accurately measured, 
he may order the installation of an accurate measuring device and the 
claimant shall not divert any water until he complies with such order. 

History: En. Sec. 4, Ch. 92, L. 1953. 


89-909. Duty to measure water. It shall be the duty of every said 
claimant to measure all the water being diverted by him and to keep 
accurate records thereof on forms prescribed and furnished by the state 
engineer, and within fifteen days after the first day of November of each 
year to file such written records with the state engineer at his office in 
Helena, Montana. 

History: En. Sec. 5, Ch. 92, L. 1953. 


89-910. Rights acquired prior to January 1, 1950 not to be impaired 
by nor subject to the act. The rights to the beneficial use of any water 
of any interstate tributary of the Yellowstone river, acquired prior to 
and including January 1, 1950, shall not be impaired by nor subject to 
this act. 

History: En. Sec. 6, Ch. 92, Ll. 1953. 
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89-911. Domestic and stock uses not within the act. Any appropria- 
tion of water from any interstate tributary of the Yellowstone river made 
for domestic or stock water uses shall not come within the provisions of 
this act, provided, that the capacity of any reservoir for stock water shall 
not exceed twenty acre-feet. 

History: En. Sec. 7, Ch. 92, L. 1953. 


89-912. State engineer to make rules and regulations. The state en- 
gineer shall prescribe and enforce reasonable rules and regulations con- 
sistent with this act and the Yellowstone River Compact. 

History: En. Sec. 8, Ch. 92, L. 1953. 


89-913. Act applies to adjudicated and nonadjudicated waters. The 
provisions of this act shall apply to both adjudicated and nonadjudicated 
waters of the interstate tributaries of the Yellowstone river. 

History: En. Sec. 9, Ch. 92, L. 1953. 


89-914. State engineer to make record available. The state engineer 
shall furnish and make available to the Yellowstone river compact com- 
mission, from the records filed in his office, all appropriative rights to 
the use of the waters of the interstate tributaries of the Yellowstone 
river in the state of Montana, acquired after January 1, 1950, the amount 
of the annual diversions from said interstate tributaries and any other 
information that his records may disclose as may be required by the 
Yellowstone river compact commission. 

History: En. Sec. 10, Ch. 92, L. 1953. 


89-915. County attorneys to perform certain services. The county 
attorneys of the state shall perform such legal services and bring such 
proceedings in carrying out the purposes of this act within their respective 
counties as the state engineer shall require. 

History: En. Sec. 11, Ch. 92, L. 1953. 


89-916. Penalty. Any person who violates or refuses or neglects to 
comply with any provision of this act, or any order, rule or regulation 
promulgated by the state engineer pursuant thereto or the Yellowstone 
River Compact, shall be guilty of a misdemeanor, and upon conviction shall 
be fined not less than twenty-five dollars ($25.00) nor more than two 
hundred dollars ($200.00) for each offense. 

History: En. Sec. 12, Ch. 92, L. 1953. 


CHAPTER 10 
WATER COMMISSIONERS—DETERMINATION OF JOINT RIGHTS 


Section 89-1001. Appointment of water commissioners—authority—compensation. 
89-1002. Appointment of commissioners to admeasure and distribute waters. 
89-1003. Oath and bond of water commissioners. 
89-1004. Term of office of water commissioner. 
89-1005. Power of commissioners in distributing water—expenses. 
89-1006. Maintenance and repair of ditches or systems. 
89-1007. Failure to perform duty a contempt of court. 
89-1008. Further authority of commissioners—arrests. 
89-1009. Reeord of daily distribution of water, 
89-1010. Charges and expenses. 
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89-1011. Telephone expenses. 

89-1012. Apportionment of fees and expenses. 

89-1013. Objections to expenses—retaxation and adjustment. 

89-1014. Effect of order fixing fees and compensation—lessees—issuance of 
execution. 

89-1015. Complaint by dissatisfied user—procedure on. 

89-1016. Users to maintain head gates and measuring devices. 

89-1017. Action to determine rights to use of water as between partnership, 
tenants in common or corporation. 

89-1018. Appointment of commissioner to distribute water during pendency of 
action. 

89-1019. Oath of commissioner—division of water. 

89-1020. Authority of commissioner. 

89-1021. Compensation of commissioner—distribution of expense. 

89-1022. Interference with duties of commissioner a contempt. 

89-1023. Appointment of water commissioner after final decree—distribution of 
water—proviso. 

89-1024. Compensation of commissioner—apportionment—lien—execution—tax- 
ation of costs. 

89-1001. (7136) Appointment of water commissioners—authority—com- 


pensation. (1) Whenever the rights of persons to use the waters of any 
stream, ditch or extension of ditch, watercourse, spring, lake, reservoir, or 
other source of supply have been determined by a decree or decrees of a 
court of competent jurisdiction, it shall be the duty of the judge of the 
district court having jurisdiction of the subject matter, upon the applica- 
tion of the owners of at least fifteen per cent (15%) of the water rights 
affected by the decree or decrees, in the exercise of his discretion, to appoint 
one or more commissioners, who shall have authority to admeasure and 
distribute to the parties bound by the decree or decrees the waters to 
which they are entitled, according to their rights as fixed by such decree 
or decrees, provided that when petitioners make proper showing that they 
are not able to obtain the application of the owners of at least fifteen per 
cent (15%) of the water rights affected, and they are unable to obtain 
the water to which they are entitled, the judge of the district court having 
jurisdiction may, in his discretion, appoint a water commissioner. 


(2) The state water conservation board or any person or corporation 
operating under contract with said board, or any other owner of stored 
waters may petition the court to have such stored waters distributed by 
the water commissioners appointed by said court. The court may thereupon 
make an order requiring the commissioner or commissioners appointed by 
the court to distribute such stored water when and as released to water 
users entitled to the use thereof. 


(3) Upon the issuance of such order the water commissioner or com- 
missioners shall have authority and it is hereby made his or their duty to 
admeasure and distribute to the users thereof as their interests may 
appear and be required, the stored and supplemental waters stored and 
as released by the state water conservation board under provisions of the 
state Water Conservation Act, chapter 1 of this Title, to be diverted into 
and through said streams, ditch or extension of ditch, watercourse, spring, 
lake, reservoir, or other source of supply in the same manner and under 
the same rules and regulations as decreed water rights are admeasured and 
distributed, and such water commissioner or commissioners and the owners 
and users of such stored and supplemental waters shall be bound by and 
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be subject to the provisions of this chapter, and all acts amendatory thereof 
and supplemental thereto, provided that the admeasurements and distribu- 
tion of such stored and supplemental waters shall in no way interfere with 
decreed water rights. The purpose of this act is to provide a uniform, 
equitable and economical distribution of adjudicated, stored and supple- 


mental waters. 


(4) At the time of the appointment of such water commissioner or 
commissioners the district court shall fix their compensation, and the 
owners and users of decreed, stored and supplemental waters shall pay 
their proportionate share of such fees and compensation. 


History: Earlier acts relating to water 
commissioners were Secs. 1 to 3, pp. 136 
and 137, Laws of 1899, and chapter 64, 
Laws of 1905. These acts appeared as sec- 
tions 4881 to 4889, Revised Codes 1907, 
and were repealed by chapter 43, Laws of 
1911. This section en. Sec. 1, Ch. 43, L. 
1911; re-en. Sec. 7136, R. C. M. 1921; amd. 
Sec. 1, Ch. 125, L. 1925; amd. Sec. 1, Ch. 
187, L. 1939; amd. Sec. 1, Ch. 231, L. 1963. 


Contempt in County Other Than Where 
Decree Made 


Where the violation of the decree of the 
district court of Cascade county was com- 
mitted in Lewis and Clark county, the 
courts of Lewis and Clark county may 
punish therefor. Contempts, being criminal 
in their nature, must be tried in the county 
where committed. State ex rel. Swanson 
v. District Court, 107 M 203, 209, 82 P 
2d 779. 


Contempt Proceeding Not Procedure to 
Adjudicate Water Rights 


Water commissioner does not possess 
complete and exclusive jurisdiction to 
control the stream, regardless of whether 
all rights are adjudicated under court de- 
cree fixing measurement of water, nor may 
the district court in contempt proceeding 
summary in nature, decide contemnor 
claiming right in stream, otherwise adju- 
dicated, has no right. This may be done 
only by appropriate action after due notice 
and hearing. State ex rel. Reeder v. Dis- 
trict Court, 100 M 376, 381, 47 P 2d 653, 
distinguished in 123 M 1, 16, 212 P 2d 440. 


Damages for Impairment of Water 
Rights 

The provisions of sections 89-1001 to 
89-1024, relating to the appointment of a 
water commissioner and prescribing his 
duties and powers, do not provide an ex- 
elusive remedy for one whose water rights 
have been impaired and therefore do not 
preclude him from maintaining an action 
for damages. Tucker v. Missoula Light 
& Ry. Co., 77 M 91, 97, 250 P 11, distin- 
guished in 20 F Supp 843, 848. 


Distribution of Waters 
In an action by landowners against the 


state water conservation board for declara- 
tion of the respective rights of the parties 
to waters in creek, where plaintiffs alleged 
that the defendant’s refusal to unlock the 
head gate to a ditch rendered it impossible 
for the water commissioner to measure and 
distribute the waters in question, defend- 
ant’s denial of this material allegation pre- 
cluded a judgment on the pleadings. John- 
son v. State Water Conservation Board, 
140 M 603, 374 P 2d 325, 327. 


Nature of Proceedings 


In a proceeding brought under this act, 
relating to the appointment and duties of 
water commissioners, by one owning or 
using an adjudicated water right who is 
dissatisfied with the method of distribu- 
tion of the waters in a stream by a com- 
missioner, a formal trial, upon pleadings 
filed by the interested parties, is not con- 
templated; the only pleading required is 
the complaint, and the sole question for 
determination is whether the commissioner 
has distributed the waters in accordance 
with the decree; other users may present 
themselves at the hearing and resist the 
demands of complainant orally if they ob- 
ject to the granting of relief. Gans & 
Klein Investment Co. v. Sanford, 91 M 
512, 515, 8 P 2d 808. 

Procedure under Montana statutes au- 
thorizing owner or user of waters of an 
adjudicated stream who is dissatisfied with 
method of distribution to file written claim 
in appropriate court, and providing for a 
hearing and making of appropriate find- 
ings and orders, is not a formal trial but 
is more in nature of proceedings ancillary 
to original decree adjudicating rights on 
the stream. Sain v. Montana Power Co., 
84 F 2d 126, 128. 


Persons Concluded by Decree 


A person not mentioned in the decree, 
who joined in a petition for the appoint- 
ment of the water commissioner, and after- 
ward refused to respect the decree, made 
himself a party thereto, and was liable to 
be punished in contempt proceedings. State 
ex rel, Pool v. District Court, 34 M 258, 
267, 86.P 798. 

On certiorari, where landowner, who was 
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not a party to original water right suit nor 
suecessor in interest of a party thereto, but 
claimed a right under an appropriation the 
legality of which had not been subject of 
litigation, tapped the stream and when 
advised by water commissioner that water 
in stream was insufficient for needs of 
those with decreed rights, continued in its 
use, a finding that he was guilty of con- 
tempt was not warranted in the absence of 
showing that he interfered with commis- 
sioner in performance of his duties. State 
ex rel, Reeder v. District Court, 100 M 376, 
381, 47 P 2d 653. 


Any act of the judge or of any water 
commissioner appointed by him done in 
violation of the plain mandate of the 
statute, which gives to commissioner au- 
thority to admeasure and distribute to 
the parties bound by the decree or de- 
crees the waters to which they are en- 
titled under the decrees, cannot be relied 
upon by a person to establish his claimed 
right to the prior use of waters by ad- 
verse possession. Lamping v. Diehl, 126 
M 193, 246 P 2d 230, 233, 235. 
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River and Tributaries Flowing in Sev- 
eral Counties 


Where a river and its tributaries flowed 
in three counties, the district court of any 
one of such counties had jurisdiction to 
adjudicate the water rights on the whole 
watershed, and the court which first ac- 
quired jurisdiction retained it for the pur- 
pose of disposing of the whole contro- 
versy no court of co-ordinate power being 
at liberty to interfere with its action. 
Such court “having jurisdiction” appoints 
the water commissioner to enforce its de- 
cree; this rule not applying to rights not 
adjudicated in that decree. State ex rel. 
Swanson v. District Court, 107 M 203, 206, 
82 P 2d 779. 


References 


Quigley v. MeIntosh, 110 M 495, 498, 
103 P 2d 1067. 


Collateral References 

Waters and Water Courses©-133, 152, 
217. 

94 C.J.S. Waters § 315. 


(7137) Appointment of commissioners to admeasure and dis- 


tribute waters. When the judge of the district court shall appoint two or 
more commissioners to admeasure and distribute the waters mentioned in 
the preceding section, he may appoint one of them chief commissioner, and 
empower him to exercise direction and control over the other or others in 
the discharge of their duties. The judge may depose the one appointed 
chief commissioner from that position, and appoint another in his stead, 
whenever it appears to the judge that better service may be given the 
water users by making the change. 


History: En. Sec. 2, Ch. 43, L. 1911; 
re-en. Sec. 7137, R. C. M. 1921. 


89-1003. (7138) Oath and bond of water commissioners. Each water 
commissioner so appointed by the court shall subscribe and file with the 
elerk of the district court an oath of office before commencing the discharge 
of his duties as commissioner, and shall likewise file with said clerk a bond 
executed by himself, with two or more sureties, in such sum as the judge 
of said court may designate, to insure the faithful discharge of his duties. 

History: En. Sec. 3, Ch. 43, L. 1911; 
amd. Sec. 1, Ch. 12, Ex. L. 1919; re-en. 
Sec. 7138, R. C. M. 1921. 

89-1004. (7139) Term of office of water commissioner. Every water 
commissioner so appointed shall hold his office for such time during the 
irrigation season of each year as may be designated by the judge in the 
order making such appointment; the judge, in his discretion, shall fix the 
date of the commencement of such term, and may, in his discretion, or when 
requested in writing by at least three (3) of such persons entitled to the 
use of such waters, change the term for closing of the commissioner’s 
service. 


History: En. Sec. 4, Ch. 43, L. 1911; 7139, R. C. M. 1921; amd. Sec. 1, Ch. 68, 
amd. Sec. 1, Ch. 116, L. 1921; re-en. Sec. iL. 1955. 
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89-1005. (7140) Power of commissioners in distributing water—ex- 
penses. Every water commissioner appointed by the judge of the district 
court for that purpose shall have the authority to admeasure and distribute 
to the parties interested, under such decree or decrees, the water to which 
those who are parties to the decree or decrees, or privy thereto, are entitled 
according to their priority as established by the decree or decrees. The 
water commissioner, in case the parties fail or refuse to do so, may incur 
necessary expenses in the making of head gates or dams for the distribution 
of the waters, and such expense shall be assessed against and paid by the 
party or parties for whom such services in the repair of the ditch or ditches, 
and the making of any dams or head gates, were necessary. Provided, that 
in the discretion of the court, such costs or expenses may be assessed against 
the land upon which or for the benefit of which such expense had been 
incurred. 


History: En. Sec. 5, Ch. 43, L. 1911; 
re-en, Sec. 7140, R. C. M. 1921; amd. Sec. 
cn. i2b, I. 1925. 


Court May Assess Lands in Another 
County 


The district court of one county has 
power to make an assessment for costs and 
expenses against lands situated in another 
county benefited by appointment of a wa- 
ter commissioner, thereby creating liens 
upon such lands; such procedure is no more 


objectionable than the statutory provision 
that a judgment rendered in one county is 
a lien upon real estate of the debtor in 
another county under section 93-5712. 
State ex rel. Swanson v. District Court, 
107 M 203, 210, 82 P 2d 779. 


References 


State ex rel. Reeder v. District Court, 
100 M 376, 382, 47 P 2d 653; State ex rel. 
Kruletz v. District Court, 110 M 36, 41, 
98 P 2d 883. 


89-1006. (7141) Maintenance and repair of ditches or systems. Upon 
written request of the owners of at least fifty-one per cent of the water 
rights in any adjudicated ditch or single water system, the judge of the 
district court may empower the commissioner to maintain and keep in 
reasonable repair such water ditch or water system at the expense of the 
owners thereof, and for such purposes the commissioner shall have authority 
to enter and work upon any ditch, canal, aqueduct, or other source of con- 
veying the waters affected by the decree, and the right of way thereof, 
and to visit, inspect, and adjust all head gates or other means of distribution 
of such waters. 


History: En. Sec. 6, Ch. 43, L. 1911; 
re-en. Sec. 7141, R. C. M. 1921. 


89-1007. (7142) Failure to perform duty a contempt of court. If any 
commissioner shall fail to perform any of the duties imposed upon him by 
the order of the judge of the district court, he shall be deemed guilty of a 
contempt of said court. 


History: En. Sec. 7, Ch. 43, L. 1911; 
re-en. Sec. 7142, R. C. M. 1921. 


Collateral References 


Contempt¢@~10. 
17 C.J.S. Contempt § 35. 


89-1008. (7143) Further authority of commissioners—arrests. For the 
purposes of carrying out the provisions of this act, each commissioner ap- 
pointed by the court shall have authority to enter upon any ditch, canal, 
aqueduct, or other source for conveying the waters affected by the decree, 
and to visit, inspect, and adjust all head gates, or other means of distributing 
the waters, and shall have the same powers as a sheriff or constable to arrest 
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any and all persons interfering with the distribution made by him, to be 


dealt with according to law. 


History: En. Sec. 8, Ch. 43, L. 1911; 
re-en. Sec. 7143, R. C. M. 1921. 


Nonjudicial Officer 


This section does not constitute water 
commissioners judicial officers in the sense 
that violations of their orders are con- 
tempts committed in the immediate view 
and presence of the court. State ex rel. 
Flynn v. District Court, 33 M 115, 117, 82 
P 450. 


Offender Liable to Injured Party for 
Damages 


It is true that under the authority 
vested in him by this section the commis- 
sioner may arrest an offender for inter- 
ference with such distribution, and take 
him before the court for punishment, but 
such action does not in any manner com- 
pensate the party injured by the unlawful 
act of the culprit and therefore does not 
preclude him from maintaining an action 


for damages. Tucker v. Missoula Light & 
Ry. Co., 77, M91, 98, 200. Pll. digaains 
guished in 20 F Supp 848, 848. 


Power of Commissioner Appointed in 
Another County 


The fact that a water commissioner is 
by this section vested with the same power 
of arrest as is a sheriff or constable, whose 
powers are confined to their counties, does 
not militate against the holding that the 
district court of one county may appoint 
a commissioner in another county to which 
his duties are wholly confined; one violat- 
ing a water right decree will not be heard 
to say that his arrest should have been 
accomplished by some other officer. State 
ex rel. Swanson v. District Court, 107 M 
203, 210, 82 P 2d 779. 


References 


State ex rel. Reeder v. Distriet Court 
100 M 376, 382, 47 P 2d 653. 


b 


89-1009. (7144) Record of daily distribution of water. Each water 
commissioner must keep a daily record of the amount of water distributed 
to each water user, and must file a summary of such record with the clerk 
of the court monthly, during his term of service, showing in detail the total 
amount of water distributed to each water user during such month daily, and 
the amount of cost therefor, based upon the water commissioner’s or commis- 
sioners’ salary per day and the proportionate amount of water distributed. 
When two or more water commissioners serve under the same decree or 
decrees by order of the judge, they may file a joint summary of their 
record with the clerk of the court, or the chief commissioner, if one has 
been appointed by the judge, may file a summary in behalf of all of them. 

History: En. Sec. 9, Ch. 43, L. 1911; 
re-en. Sec, 7144, R. C. M. 1921. 

89-1010. (7145) Charges and expenses. The judge may also allow as a 
charge any expenses necessarily incurred by the water commissioner in the 
discharge of his duties in the employment of extra labor for the repair of 
dams, head gates, ditches, or flames, when immediate action is necessary 
to preserve the rights of the parties entitled to the waters of such stream 
or when the judge has, in the order appointing the commissioner, required 
the commissioner to repair ditches, and keep in repair necessary head gates, 
ditches, or flumes. The water commissioner shall report all such expenses, 
and the cost thereof shall be taxed against the party or parties for whose 
benefit the same were incurred, provided, that in the discretion of the 
court, such costs or expenses may be assessed against the land upon which 
or for the benefit of which such expense had been incurred. 


History: En. Sec. 10, Ch. 43, L. 1911; 
re-en. Sec. 7145, R. C. M. 1921; amd. Sec. 
3, Ch. 125, L. 1925. 


89-1011. 


References 


State ex rel. Swanson v. District Court, 
107 M 203, 210, 82 P 2d 779. 


(7146) Telephone expenses. The judge may also allow as a 


charge reasonable expenses incurred by a water commissioner in telephoning 
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to the judge for instructions in eases of emergency ; and when there are two 
or more commissioners acting under the judge’s order, reasonable expenses 
incurred in communicating with each by telephone, or with the judge of 
the district court, in order to carry on the distribution of the waters 
harmoniously and in accordance with the decree, shall be deemed a neces- 
sary expense. These expenses shall be reported by the water commissioner 
or commissioners at the close of the season, and shall be taxed against all 
the water users affected by the decree or decrees ratably in proportion to 
the whole amount of water distributed to them during the season. 


History: En. Sec. 11, Ch. 43, L. 1911; 
re-en. Sec. 7146, R. C. M. 1921. 


89-1012. (7147) Apportionment of fees and expenses. Upon the filing 
of the report by the water commissioner, or water commissioners, the clerk 
of court shall forthwith notify each person mentioned in such report, by 
letter, of the amount he is made liable for by such report, and that objec- 
tions to such report, and the amount so taxed against him, may be made 
by any person interested therein, within twenty days after the date of the 
mailing of said notice, and unless objections thereto are filed, an order 
will be made by the judge of said court finally fixing and determining the 
amount due from each of said water users. The affidavit of the clerk that 
he has mailed a notice to each person mentioned in the report at such 
person’s last known post-office address, in the usual manner, shall be 
deemed prima facie evidence that the person received that notice provided 
for in this section. 


Tistorye un, Sec. 12, Ch. 48, L. 1911; References 
re-en. Sec. 7147, R. C. M. 1921; amd. Sec. State ex rel. Swanson v. District Court, 
1, Ch. 11, L. 1923; amd. Sec. 1, Ch. 45, 4107 203, 210, 82 P 2d 779. 
L. 1927. 


89-1013. (7148) Objections to expenses—retaxation and adjustment. 
At the expiration of the twenty days’ notice as provided for in the preceding 
section, if objections to said report have been filed, or a motion to retax the 
same has been made, the court or judge shall fix a time for the hearing 
of such objections or motion to retax, which time of hearing shall be as 
soon as the judge or a court can conveniently hear the same. Any person 
objecting to said report shall be entitled to at least five days’ notice of 
the date and time of such hearing. At such hearing the court or judge 
shall hear and determine the motion or objections, and shall make an 
order fixing and determining the amount found due from each of said 
water users to such commissioner or commissioners. In ease no objections 
are filed within the twenty days as hereinbefore provided for, such order 
shall be made as a matter of course, and in either case said order shall be 
final determination of the matter. 


History: En. Sec. 13, Ch. 43, L. 1911; References 
re-en. Sec. 7148, R. C. M. 1921; amd. Sec. State ex rel. Swanson v. District Court, 
2, Ch. 11, L. 1923. 107 M 203, 210, 82 P 2d 779. 


89-1014. (7149) Effect of order fixing fees and compensation—lessees— 
issuance of execution. After the order of the court fixing the fees and 
compensation and expenses of the water commissioner is final, it shall have 
all the force and effect of a judgment as against the person to whom the 
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water was admeasured, and for whose benefit it was used. When such ex- 
pense of commissioner or commissioners has been assessed against the land 
for which such service of the commissioner or commissioners has been ren- 
dered, it shall constitute a lien against said land. Execution may issue upon 
the order as upon a judgment by direction of the court or judge upon the 
application of any person interested therein and provided further that the 
water commissioner, at his discretion, may withhold further admeasurement 
or distribution of water to any person otherwise entitled thereto, until 
such person shall have paid all fees, compensation and expenses of such 
water commissioner or commissioners, so fixed by the court and apportioned 
and charged to such person and likewise may withhold the admeasurement 
and distribution of water from any land against which there exists any 
such lien as aforesaid, until such lien shall have been fully discharged. 


History: En. Sec. 14, Ch. 43, L. 1911; References 
re-en. Sec. 7149, R. C. M. 1921; amd. Sec. State ex rel. Swanson vy. District Court, 
4, Ch. 125, L. 1925; amd. Sec. 1, Ch. 39, 1097 yw 203, 210, 82 P 2d 779. 
L. 1929. 


89-1015. (7150) Complaint by dissatisfied user—procedure on. Any 
person owning or using any of the waters of such stream or ditch or exten- 
sion of ditch, who is dissatisfied with the method of distribution of the 
waters of such stream or ditch by such water commissioner or water commis- 
sioners, and who claims to be entitled to more water than he is receiving, or 
is entitled to a right prior to that allowed him by such water commissioner 
or water commissioners, may file his written complaint, duly verified, setting 
forth the facts of such claim. Thereupon the judge shall fix a time for the 
hearing of such petition, and shall direct that such notice be given to 
the parties interested in such hearing as the judge may deem necessary. 
At the time fixed for such hearing, the judge must hear and examine the 
complainant and such other parties as may appear to support or resist 
such claim, and also examine such water commissioner or water com- 
missioners and witnesses as to the charges contained in said complaint. 
Upon the determination of the hearing, the judge shall make such findings 
and order as he may deem just and proper in the premises. If it shall 
appear to the judge that the water commissioner or water commissioners 
have not properly distributed the water according to the provisions of 
the decree, then the judge shall give the proper instructions for such 
distribution. The judge may remove such water commissioner or water 
commissioners and appoint some other person or persons in his or their 
stead, if he deems that the interests of the parties in the waters mentioned 
in such decree will be best subserved thereby, and if it shall appear to the 
judge that the said water commissioner or water commissioners have 
willfully failed to perform their duties, they may be proceeded against 
for contempt of court, as provided in contempt cases. The judge shall 
make such order as to the payment of costs of such hearing as may appear 
to him to be just and proper. 


History: En. Sec. 15, Ch. 43, L. 1911; Appropriations in Anticipation of Future 
re-en. Sec. 7150, R. C. M. 1921; amd. Sec. Needs 

5, Ch. 125, L. 1925, When the intention is made manifest, 

the court must take into consideration 

prospective or future needs in entering a 

water right decree, and mere description 
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of lands does not justify the extended use 
of water in the absence of recitals in the 
pleadings and decree and proof in the 
record that appropriation is made in antici- 
pation of future needs, and in reviewing 
the acts of the water commissioner in dis- 
tributing water, in a proceeding under this 
section, reasonable diligence must be shown 
to have been exercised since entry of the 
decree in developing such needs. Quigley 
eee 110 M 495, 505, 103 P 2d 


Diversion into Fish Pond without Out- 
let Constituting Unauthorized New Appro- 
priation 

Where, after the appointment of a water 
commissioner, there never was more than 
enough water in an adjudicated stream to 
supply the needs of the parties under their 
adjudicated rights, a diversion of water 
therefrom by one of them into a fish pond 
which had no outlet, constituted an at- 
tempted new appropriation under sections 
89-829 to 89-838, which in the absence of 
a decree establishing it, was unauthorized 
and therefore properly prohibited by an 
order of court in a proceeding under this 
section. Quigley v. McIntosh, 110 M 495, 
502, 103 P 2d 1067. 


Jurisdiction Federal Court May Enter- 
tain 

That prior decree of state court settling 
water priorities in particular stream per- 
manently enjoined parties thereto from 
interfering with rights of each other did 
not preclude federal court from entertain- 
ing jurisdiction of suit to have power 
company’s rights adjudged inferior tw 
plaintiffs’, in view of holdings of state 
eourt authorizing independent actions, not- 
withstanding prior injunction; nor does 
the fact that state court had appointed a 
water commissioner, and through him was 
still exercising jurisdiction over the res, 
preclude exercise of jurisdiction, especially 
where state laws did not contemplate that 
his adjustment of water rights should be 
exclusive. Sain v. Montana Power Co., 
84 F 2d 126, 128. 


Jurisdiction of District Court 


In a proceeding brought under this see- 
tion, by a dissatisfied water user against a 
water commissioner appointed to admeas- 
ure the waters of a tributary of a river, 
defendant’s contention that his refusal to 
distribute water to plaintiff was justified 
by the fact that the tributary flowed en- 
tirely in his county and that therefore the 
district court of a neighboring county was 
without jurisdiction to render the decree 
upon which plaintiff relied as the basis of 
his water right was without merit, Whit- 
comb v. Murphy, 94 M 562, 566, 23 P 2d 
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980, distinguished in 107 M 2038, 206, 82 
P 2d 779; 


Purpose Not to Adjudicate Water Rights 


The purpose of the summary proceeding 
authorized by this section is not to adju- 
dicate water rights determined by prior 
decrees, nor, under the guise of instruc- 
tions to the commissioner after hearing, 
to summarily subordinate the right of one 
to that of another where, as between the 
two, their rights have never been adjudi- 
eated; a water commissioner is as disin- 
terested in such proceeding as a stake- 
holder or interpleader, and may not 
champion the rights of an owner whose 
rights have never been adjudicated and 
had no notice and did not appear at the 
hearing. State ex rel. McKnight v. Dis- 
trict Court, 111 M 520, 524, 111 P 2d 292, 


Questions To Be Determined 


In a proceeding under this section, the 
primary questions for consideration by the 
trial court are (1) What was adjudged in 
the former proceeding and decree? and (2) 
Was the water commissioner distributing 
the water in accordance with what was 
there adjudged? Brennan v. Jones, 101 M 
550, 557, 566, 55 P 2d 697. 


Real Parties in Interest 


As in the case of an injunction action 
against a water commissioner, so in a pro- 
ceeding under this section, the real parties 
interested are the parties whose water 
rights are affected in either instance. The. 
constitutional right of due process cannot 
be abridged by the court’s instructing the 
water commissioner in a manner subor- 
dinating the right of one to that of an- 
other to conform to a decree to which the 
former was not a party, merely because 
time and expense would be consumed in 
litigation between users whose rights be- 
tween themselves have not been adjudi- 
eated. State ex rel. McKnight v. District 
Court, 111 M 520, 527, 111 P 2d 292. 


Reference to Entire Record to Construe 
Obscure or Uncertain Decree 


In construing a water right decree which 
is lacking in certain elements or obscure 
and uncertain in meaning, the supreme 
court on appeal from orders of the district 
court in a proceeding had under this sec- 
tion relating to the actions of a water 
commissioner in distributing water to 
claimants whose rights were adjudicated in 
prior decrees, may refer to the pleadings, 
judgment roll or the entire record of the 
case. Quigley v. McIntosh, 110 M 495, 510, . 
103 P 2d 1067. 


Rule as to Extended Use of Water Irre- 
spective of the Rights of Others 

Where changes have occurred since the 
decree, brought about by appellant’s 
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change of diversion to new places or areas, 
increased, additional or different uses of 
water, he may not contend that owners of 
decreed rights may use the water decreed 
to them no matter how much they increase 
the use thereof on additional lands so long 
as they do not exceed their decreed quota 
per unit of time, to the injury of subse- 
quent appropriators, as the limitation is 
based on water taken and _ beneficially 
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applied on lands either in actual or con- 
templated irrigation at the time it was 
decreed. Quigley v. MeIntosh, 110 M 495, 
505, 103 P 2d 1067, 


References 


Tucker v. Missoula Light & Ry. Co., 77 
M 91, 97, 250 P 11; Gans & Klein Invest- 
ment Co. v. Sanford, 91 M 512, 516, 2 P 
2d 808. 


89-1016. (7151) Users to maintain head gates and measuring devices. 
All persons using water under a decree from any stream or ditch whereon a 
water commissioner is appointed shall be required to have suitable head 
gates at the point wherein a ditch taps a stream, and shall also, at some suit- 
able place on the ditch, and as near the head thereof as practicable, place 
and maintain a proper measuring box, weir, or other appliance for the meas- 
urement of the waters flowing in such ditch. In case any person or persons 
shall fail to place or maintain a proper measuring appliance, it shall be 
the duty of such water commissioner not to apportion or distribute any 
water through said ditch. And provided further that the commissioner 
must notify all parties interested by registered mail or in person one week 
before making the annual repair or cleaning of any stream or ditch or 
performing necessary labor or expenses to divert water to any ditch. 
The sending of a registered letter to the last known post-office address 
of any such interested party will be prima facie evidence of the fact that 
he was duly notified. Provided, however, that any work in the way of 
repairing a ditch made necessary by any emergency may be done without 
such notice when injury would result from delay. 


History: En. Sec. 7, Ch. 64, L. 1905; 
re-en. Sec. 4890, Rev. C. 1907; re-en. Sec. 
7151, R. C. M. 1921; amd. Sec. 6, Ch. 125, 
L. 1925. 


has been appointed is in the nature of a 
police regulation, under which the commis- 
sioner may refuse to distribute water to 
one who fails to do so, but does not li- 


cense a stranger to appropriate water to 
his own use therefrom merely because an 
owner of a right has not complied with 
such requirement. Tucker v. Missoula 
Light & Ry. Co., 77 M 91, 99, 250 P 11. 


Police Regulation 


This section requiring the installation of 
head gates and measuring boxes in ditches 
by persons using water from a stream un- 
der a decree where a water commissioner 


89-1017. (7152) Action to determine rights to use of water as between 
partnership, tenants in common or corporation. Whenever a water ditch 
used for irrigating purposes is owned by a partnership, tenants in common, 
or corporation, and there is any dispute between the respective owners, 
tenants in common, or stockholders respecting the use and division of 
the waters flowing in said ditch, any partner, tenant in common, or stock- 
holder may commence an action in any court of competent jurisdiction to 
determine the rights of the respective parties to the use of said waters, and 
may join in his petition a prayer for the appointment of a water com- 
missioner to apportion and distribute the waters of said ditch, according 
to the rights of the respective owners, tenants in common, or stockholders 
during the pendency of the action. 


History: En. Sec. 1, Ch. 181, L. 1919; 
re-en. Sec. 7152, R. C. M. 1921. 
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89-1018. (7153) Appointment of commissioner to distribute water dur- 
ing pendency of action. After the filing of the complaint in such action, the 
court may, upon five days’ notice to the other parties to the action, appoint a 
commissioner to divide and distribute the waters of said ditch to the 
respective parties, according to their respective rights, during the pendency 
of the action; provided, however, that the court may, upon good cause 
shown, appoint such commissioner without notice; and provided further, 
that when such commissioner is appointed, without notice, any party to 
the action may, on five days’ notice to the plaintiff, move the court or 
judge to vacate such appointment, or to modify the order as to the distri- 
bution of the waters of said ditch, and the court or judge on such 
hearing in his discretion may affirm, vacate, or modify the order pre- 
viously made. 


History: En. Sec. 2, Ch. 181, L. 1919; 
re-en. Sec. 7153, R. C. M. 1921. 


89-1019. (7154) Oath of commissioner—division of water. Each water 
commissioner so appointed shall subscribe to an oath of office before com- 
mencing the discharge of his duties. It shall be the duty of the water com- 
missioner to divide the waters of said ditch between the owners, tenants in 
common, or stockholders, in proportion to their respective rights, as set 
forth in the complaint, or in such other manner or proportion as the court 
or Judge may direct. 


History: En. Sec. 3, Ch. 181, L. 1919; 
re-en. Sec. 7154, R. C. M. 1921. 


89-1020. (7155) Authority of commissioner. Such commissioner shall 
have authority to enter upon said ditch, and open, close, and set head gates, 
and do whatever else is necessary to apportion and distribute the waters of 
said ditch to the respective parties according to their respective rights. 


History: En. Sec. 4, Ch. 181, L. 1919; 
re-en. Sec. 7155, R. C. M. 1921. 


89-1021. (7156) Compensation of commissioner — distribution of ex- 
pense. The court shall fix the compensation of such commissioner and the 
term of his employment, and shall make an order apportioning the amount 
of such compensation among the several owners, tenants in common, or 
stockholders of said ditch, according to their respective rights and interest 
in said ditch, which amounts so apportioned shall be taxed as costs in the 
action against the respective parties. 


History: En. Sec. 5, Ch. 181, L. 1919; 
re-en. Sec. 7156, R. C. M. 1921. 


89-1022. (7157) Interference with duties of commissioner a contempt. 
Any person opening or closing a head gate after being set by such commis- 
sioner, or who in any manner interferes with such commissioner in the dis- 
charge of his duties, shall be deemed guilty of contempt of court, and may 
be proceeded against for contempt of court as provided in contempt cases. 

History: En. Sec. 6, Ch. 181, L. 1919; 
re-en. Sec. 7157, R. C. M. 1921. 

89-1023. (7158) Appointment of water commissioner after final decree 

—distribution of water—proviso. When the rights of the respective parties 
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in said action to the use of the waters flowing in said ditch shall be adjudi- 
eated, the judge of the district court having jurisdiction of the subject 
matter, upon the application of the owners of at least ten per cent of the 
waters of said ditch, may, in the exercise of his discretion, appoint a water 
commissioner to divide, apportion, and distribute the waters of said ditch 
to the respective parties, according to their respective rights as set forth 
in such decree; provided, that when a commissioner is appointed under the 
provisions of sections 89-1001 to 89-1015, to apportion and distribute the 
waters of the stream from which the water flowing in said ditch is taken, 
such commissioner shall, when so directed by the judge or court, apportion 
and distribute the waters of said ditch according to the decree by which 
the rights of the respective owners were adjudicated. 


History: En. Sec. 7, Ch. 181, L. 1919; 
re-en. Sec. 7158, R. C. M. 1921. 


89-1024. (7159) Compensation of commissioner—apportionment—lien 
—execution—taxation of costs. When a commissioner is appointed upon the 
application of an owner or owners of such ditch, the court may fix the com- 
pensation of such commissioner and the term of his employment, and shall 
make an order apportioning the amount of such compensation among the 
several owner or owners, tenants in common or stockholders of said ditch, 
according to their respective rights and interest, which order shall have the 
foree and effect of a judgment against the person to whom the water was 
admeasured and for whose benefit it was used, when, in the discretion 
of the court, such order of apportionment of expense is made against the 
land for which such water was used, in which event it shall have the 
force and effect of a lien against said land to which such apportionment 
was made. Execution may issue upon such order as upon a judgment by 
direction of the court, upon the application of any person interested therein ; 
provided, however, that when a commissioner is appointed under the 
provisions of sections 89-1001 to 89-1015, to distribute the waters of the 
stream from which the waters flowing in said ditch are taken, and to ap- 
portion and distribute the waters of said ditch according to the rights of the 
respective owners thereof, the judge, in his discretion, may in addition to 
the apportionment taxed against the respective owners of the waters of 
said stream, apportion and tax the amount, if any, the owners of such 
ditch shall pay in addition to the amount taxed under the provisions of 
said sections 89-1001 to 89-1015. 

History: En. Sec. 8, Ch. 181, L. 1919; 


re-en. Sec. 7159, R. C. M. 1921; amd. Sec. 
7, Ch. 125, L. 1925. 


CHAPTER 11 
WATER USERS’ ASSOCIATIONS ORGANIZED UNDER FEDERAL LAW 


Section 89-1101. Power to levy new assessments. 
89-1102. Assessments to be equitable. 
89-1103. Transfer of shares of stock of water users’ associations. 
89-1104. Assessment of shares of stock. 
89-1105. Division of irrigation project into districts and election of directors. 
89-1106. Vacancies in board of directors. 
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89-1101. (7160) Power to levy new assessments. Whenever any water 
users’ association, having a contract with the United States government for 
construction of works and delivery of water, and also a contract with its 
shareholders, organized under and by virtue of the corporation laws of 
this state, and in conformity with the laws of the United States, shall 
have levied an assessment or assessments upon its capital stock, which 
assessment or assessments, or any part thereof, remain uncollected, such 
association shall have the power to discharge all assessments theretofore 
levied, and to levy in lieu thereof an assessment which shall include all 
previous assessments levied upon the shareholders of said association, and 
to give credit for all payments on assessments theretofore made. 

History: En. Sec. 1, Ch. 141, L. 1917; Recording papers, fee of county clerk, 


re-en. Sec. 7160, R. C. M. 1921. see. 16-1101. 

Cross-References Collateral References 

Exemption from franchise and corpora- Waters and Water Courses@=238. 
tion taxes, sec. 25-110. 94 C.J.S. Waters § 243 (7). 


Fees of secretary of state, sec. 25-110. 


89-1102. (7161) Assessments to be equitable. All assessments author- 
ized hereunder shall be equitable and be based upon benefits received or 
available. 


History: En. Sec. 2, Ch. 141, L. 1917; 
re-en. Sec. 7161, R. C. M. 1921. 


89-1103. (7162) Transfer of shares of stock of water users’ associations. 
Shares of stock of water users’ associations, organized in conformity with 
the requirements of the laws of the United States and the state of Montana, 
and under the Reclamation Act of June 17, 1902, and which shares of stock, 
by the articles of incorporation of said association, are inseparably appur- 
tenant to the lands for which they are subscribed, shall, upon the presenta- 
tion of proof to such association of the transfer of any of said land, be 
transferred on the books of said association, by the proper officers of the 
association, to the grantee or successor in title to said land. 


History: En. Sec. 1, Ch. 29, L. 1915; referred to in this section, will be found 
re-en. Sec. 7162, R. C. M. 1921. in the United States Code, Title 43, see. 


9 
Compiler’s Note 372 et seq. 


The Reclamation Act of June 17, 1902, 


89-1104. (7163) Assessment of shares of stock. The assessable stock 
of any such water users’ association, heretofore mentioned, may at the time 
of any assessment made, after the major portion of such irrigation project is 
completed and the irrigable area thereunder determined, be one share for 
each irrigable acre, and appropriate bylaws of the association may provide 
for the discharge of assessments levied on stock appurtenant to lands then 
determined to be nonirrigable. 

History: En. Sec. 2, Ch. 29, L. 1915; 
re-en. Sec. 7163, R. C. M. 1921. 

89-1105. (7164) Division of irrigation project into districts and election 
of directors. Such water users’ association shall be permitted to divide the 
area under such irrigation project into as many districts as there are 
directors provided for in its articles of incorporation, and each district 
shall elect one director for a term not to exceed five years; provided, 
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however, that at the first election held to elect directors under the pro- 
visions of this act, each district shall elect one director, who shall hold 
office for such a term of years as the bylaws shall provide, and there- 
after a director shall be elected in the district and at the annual election 
held just prior to the expiration of the term of office of the director of 
that district. 


History: En. Sec. 3, Ch. 29, L. 1915; 
re-en. Sec. 7164, R. C. M. 1921. 


89-1106. (7165) Vacancies in board of directors. In case of a vacancy 
in the board of directors from any cause, the board shall fill such vacaney by 
appointment to hold to the end of that fiscal year, and a director shall be 
elected at the annual election in the district where such vacancy occurs to 
fill the unexpired term of such vacancy. 


History: En. Sec. 4, Ch. 29, L. 1915; 
re-en. Sec. 7165, R. C. M. 1921. 


CHAPTER 12 
IRRIGATION DISTRICTS—ORGANIZATION 


Section 89-1201. Creation of irrigation districts—percentage of titleholders required— 
what constitutes evidence of title—report of state engineer—pay- 
ment of expenses. 

89-1202. Petition for organization. 

89-1203. Order and notice of hearing on petition. 

89-1204, Hearing on petition and appointment of commissioners. 

89-1205. Qualifications of commissioners and term of office—official bond. 

89-1206. Organization of board of commissioners—officers—compensation—of- 
fice of board to be designated. 

89-1207. Meetings of the board. 

89-1208. Salary of commissioners—penalty for interest in contract—bonds of 
commissioners. 

89-1209. Joint operation of districts—authority. 

89-1210. Board of control for joint operation—member at large—bond— 
vacancies. 

89-1211. Powers and duties of board of control. 

89-1212. Per diem and expenses of members of board of control. 

89-1213. Office and records. 

89-1214. Manager—employment. 

89-1215. Records required to be kept—examination by state examiner. 

89-1216. Costs and expenses of joint operation—apportionment. 

89-1217. Custodian of funds—payments. 

89-1218. Election on question of joint operation—contract. 

89-1219. Withdrawal from contract—notice. 

89-1220. Purpose. 


89-1201. (7166) Creation of irrigation districts—percentage of title- 
holders required—what constitutes evidence of title—report of state engineer 
—payment of expenses. (1) Sixty per centum in number of the holders of 
title or evidence of title to lands sought to be included in an irrigation dis- 
trict and which are susceptible of irrigation, such holders of title or evidence 
of title also representing sixty per centum of the acreage of said lands, 
may propose the establishment and organization of an irrigation district 
under the provisions of this act; provided, however, that when any of such 
land sought to be ineluded in such irrigation district is covered by mort- 
gage or other lien then the owner or owners of such land shall first 
procure the written consent of the holder of such mortgage or other lien 
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before proposing the establishment and organization of such irrigation 
district. Irrigation districts may be formed in order to co-operate with 
the United States under the federal reclamation laws heretofore or here- 
after enacted, or under any act of Congress which shall permit of the 
performance by the United States of work in this state, for the purposes 
of construction of irrigation works, including drainage works, or for 
purchase, extension, operation, or maintenance of constructed works, or 
for the assumption, as principal or guarantor, of indebtedness to the United 
States on account of district lands. When so organized, such district 
shall have the powers conferred or that may hereafter be conferred, by 
law upon such irrigation district, provided, however, that (in) all irrigation 
districts organized in connection with United States reclamation projects 
a majority of the holders of title or evidence of title to lands sought to 
be included in such irrigation district under the provisions of the act, 
may propose the establishment and organization of such district. 


(2) The certificate of the county clerk and recorder, or the certificate of 
the register of the state land office, shall be sufficient evidence of title 
for the purpose of this act. Where lands have been purchased from the 
state and part or all of the purchase money has been paid, but the patents 
or deeds from the state to such lands have not been issued, the receipt or 
receipts held by the purchasers, or the certificate of the register of the 
state land office showing the payments on account of purchase, shall be 
evidence of title to such lands under this act. 


(3) Before any such district shall be established, there shall be pre- 
sented to the district court at the hearing on the petition for such establish- 
ment, a written report or opinion from the state engineer on the engineering 
features involved and the possibilities of water supplies accompanied by 
a copy of the decree of the district court showing the adjudicated water 
rights in said streams from which said waters are to be diverted. For 
this purpose, a copy of the petition provided for in section 89-1202 and 
of all maps and other papers filed with the same, shall be filed with 
the state engineer at the time the original petition is filed with the clerk 
of the district court. The expense, if any, incurred by the state engineer 
(other than his salary), in his investigation and report upon the pro- 
posed district shall be certified, with his report, and that sald engineer 
shall, within a period of one hundred twenty days from the filing of 
said petition with the state engineer, render his report, as herein pro- 
vided, to the said district court, and shall be assessed as costs in said 
hearing, which costs shall be paid by the district in event of its establish- 
ment and in event such petition be denied, then such costs shall be paid 
by the petitioners ; provided, however, that such report or opinion shall 
be not requested or obtained, and shall not be necessary, whenever It 1s 
proposed to co-operate with the United States under the federal reclama- 
tion laws heretofore or hereafter enacted, or under any act of Congress 
which shall permit of the performance by the United States of work 
in this state, for the purposes of construction of irrigation works, in- 
eluding drainage works, or for purchase, extension, operation or main- 
tenance of constructed works, or for the assumption, as principal or guar- 
antor, of indebtedness to the United States on account of district laws. 
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History: The first irrigation district 
act was Ch. 70, L. 1907, appearing as Secs. 
2309-2402, Rev. C. 1907; repealed by Ch. 
146, L. 1909. 

This section en. Sec. 1, Ch. 146, L. 1909; 
amd. Sec. 1, Ch. 153, L. 1917; amd. Sec. 1, 
Ch. 116, L. 1919; re-en. Sec. 7166, R. C. M. 
1921; amd. Sec. 1, Ch. 157, L. 1923; amd. 
Sec. 1, Ch. 112, L. 1925. 


Cross-Reference 


Application of Montana Rules of Civil 
Procedure to proceedings for creation of 
irrigation districts, M. R. Civ. P., Rule 
81(a) and Table A. 


Constitutionality 


Sections 89-1201 to 89-1208, relating to 
the creation of irrigation districts, are not, 
in conferring certain alleged nonjudicial 
powers and duties upon the district judge, 
violative of the provision of the constitu- 
tion which divides the powers of govern- 
ment into the legislative, executive, and 
judicial departments. O’Neill v. Yellow- 
stone Irr. Dist., 44 M 492, 504, 121 P 283. 


Attacking Regularity of District 


An action by a landowner seeking to 
have his irrigated land excluded from an 
irrigation district on the ground of lack 
of jurisdiction in the court when it en- 
tered its judgment creating it, because of 
failure of service of notice and lack of 
written consent to the inclusion of his 
lands, was not a collateral attack upon the 
judgment of creation. Scilley v. Red 
Lodge-Rosebud Irr. Dist., 83 M 282, 272 
P 543, distinguished in 102 M 479, 483, 58 
Pecos 


Character and Object of Act 


For general observations upon the char- 
acter and objects of the legislation em- 
braced in this chapter, see In re Gallatin 
Irr. Dist., 48 M 605, 609, 610, 140 P 92. 


Inclusion of Specially Benefited Lands 


Under the District Irrigation Statutes, 
only such lands as will be specially bene- 
fited may be included within a proposed 
district against the will of the owner. In 
re Crow Creek Irr. Dist., 63 M 293, 298, 
BORE A213 


Inclusion of State School Lands 


The legislature has always assumed that 
it had authority to fix the policy as to 
whether state lands, as a matter of justice 
and equity, should be included in irriga- 
tion districts and subject to assessments, 
as was done by sec. 2401, R. C. M. 1907, 
sec. 4014, R. C. M. 1921, and ch. 58, Laws 
1929 (81-929). Sections 2401 and 4014 
supra were later repealed. In the instant 
case section 4014 supra could not apply 
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to a district created in 1911 under ch, 146, 
Laws 1909, and in absence of specific 
legislation on the subject at the time 
plaintiff district was created, there was no 
authority for including state lands in the 
district subject to lien for assessments. 
Tongue River and Yellowstone River Irr. 
Dist. v. Hyslop, 109 M 190, 96 P 2d 273. 


Intention of Legislature 


In ascertaining the intention of the leg- 
islature in enacting a statute, consisting 
of numerous sections all relating to the 
same general subject, the act must be 
considered in its entirety, it having been 
passed as a whole, not in parts or sections. 
Drake v. Schoregge, 85 M 94, 99, 277 P 
627. 


Jurisdiction of District Court 


While the Irrigation District Act con- 
fers certain exclusive powers upon the 
district court of the county in which the 
business of the district is being conducted, 
there is nothing in the act which gives 
exclusive jurisdiction to that court to 
compel the treasurer of that county by 
mandamus to pay interest due upon bonds 
of the district, and therefore, the court 
of any other district or county has the 
power to issue the writ. State ex rel. Car- 
roll v. District Court, 69 M 415, 421, 222 
P 444, 


Liberal Construction 


After the organization of an irrigation 
district the provisions of the act of its 
creation and rules of procedure should be 
given most liberal construction in order 
that the purpose of the act may be carried 
out. Drake v. Schoregge, 85 M 94, 99, 277 
P 627. 


Nonconsenting Owners 


Since the inclusion of a tract of land of 
a nonconsenting owner in an irrigation dis- 
trict and subjection of it to its pro rata 
part of the burden of the expense neces- 
sarily incident to the construction of the 
works and the operation of the system 
deprives him of his property to the extent 
of the burden thus imposed, such depriva- 
tion can be effected only by due process 
of law, i.e., he must be afforded adequate 
opportunity to be heard. In re Crow Creek 
Irr, Dist., 63 M 293, 298, 207 P 121. 


Public Corporation 


An irrigation district created under this 
act is a public corporation exercising es- 
sential governmental functions, one of 
which is the right to levy taxes, organized 
for the government of a portion of the 
state and for the promotion of the publie 
welfare, and as such must be deemed a 
subdivision of the state within the mean- 
ing of section 25-209, relieving it, as such 
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subdivision, from the payment of fees for 
the recordation of papers in the county 
clerk and recorder’s office. Crow Creek Irr. 
Dist. v. Crittenden, 71 M 66, 69, 227 P 63, 
explained in 85 M 466, 476, 279 P 369. 


References 
Billings Sugar Co. v. Fish, 40 M 256, 


89-1202 


817; State ex rel. Spokane & Eastern Trust 
Co. v. Nicholson, 74 M 346, 354, 240 P 
837; In re Fort Shaw Lr. Dist., 81 M 170, 
261 P 962; State ex rel. Malott v. Board 
of County Commrs., 89 M 37, 296 P 1; 
Blaser v. Clinton Irr. Dist., 100 M 4859, 
461, 53 P 2d 1141; Toole County Irr, Dist. 
v. State, 104 M 420, 429, 67 P 2d 989. 


272, 106 P 565; In re Bitter Root Irr. Dist., 
67 M 436, 438, 218 P 945; Cosman v. Chest- 
nut Valley Irr. Dist., 74 M 111, 239 P 879, 
40 ALR 1344; State ex rel. Cartersville 
Irr. Dist. v. McGraw, 74 M 164, 240 P 


89-1202. (7167) Petition for organization. For the purpose of estab- 
lishing and organizing an irrigation district hereunder, a petition signed by 
the required number of holders of title or evidence of title to lands within 
such proposed district mentioned in the preceding section shall be filed 
with the clerk of the district court of the county in which the lands of 
the proposed district, or the greater portion thereof, are situated; provided, 
if there are three or more counties embraced in the proposed district, and 
no one county embraces the greater portion of said lands, then and in 
that event said petition shall be filed in the county which embraces a 
ereater portion of said lands than any one of the other counties embraced 
in said proposed district. Such petition shall set forth: 

1. The name suggested for the proposed district ; 

2. <A general description of the lands to be included in the proposed 
district ; 

3 The names of the holders of title or evidence of title to the lands in 
the proposed district, ascertained in the manner mentioned in the preceding 
section; and if any such holder is a nonresident of the county or counties 
in which the proposed district les, the post-office address of such non- 
resident owner, if known; 

4. Generally the source from which the lands in the proposed district 
are to be irrigated, the character of the works, water rights, canals, and 
other property proposed to be acquired or constructed for irrigation pur- 
poses in the proposed district ; 

5. A prayer that the lands embraced within the proposed district be 
organized as an irrigation district according to the provisions of this act. 

The petition shall be accompanied by (1) a map or plat of the proposed 
district, and (2) a good and sufficient bond or undertaking, to be approved 
by the district court or judge thereof of the county in which the petition 
is required to be filed under the provisions of this act, to pay all costs in 
and about the proceedings preliminary to the organization of the district 
in the event that said organization shall not be effected. 

Mere error or omission in the description of any lands or in the names 
of any of the holders of title or evidence of title to lands shall not operate 
to render invalid any proceedings hereunder, or to deprive the district 
court of jurisdiction of the subject matter; provided, such misdescribed 
lands or misnamed persons shall not be included in said district. 


History: En. Sec. 2, Ch. 146, L. 1909; Amendment of Petition 


re-en. Sec. 7167, R. C. M. 1921. In the hearing and determination of 
petitions, a wide discretion is lodged in 
the district court, an abuse of which, in 
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Waters and Water Courses€224, 225, 
94 C.J.S. Waters § 318. 

30 Am. Jur, 654, Irrigation, §§ 79-82. 


89-1203 


refusing to permit a _ petition to be 
amended by the exelusion of lands and 
the addition of others, must be clearly 
shown before its action in dismissing a 
petition for insufficiency will be disturbed. 
In re Gallatin Irr. Dist., 48 M 605, 607 
et seq., 140 P 92. 


Effect of Failure to Give Bond 


Failure to give the bond required by 
this section does not affect the jurisdiction 
of the court, nor that of the commissioners 
appointed to conduet the affairs of the dis- 
trict, since it is merely designed as secu- 
rity for costs in the event the district is 
not organized, O’Neill v. Yellowstone Irr. 
Dist., 44 M 492, 512, 121 P 283. 


Signature by Majority of Landowners 


Where a petition disclosed on its face 
that it was not signed by a majority of 
the landowners in the proposed district, 
an order dismissing it was proper, since it 
did not confer jurisdiction to create the 
district. In re Gallatin Irr, Dist., 48 M 
605, 607 et seq., 140 P 92. 

Where a petition is signed by only 32 
landowners out of 63, among the latter 
being “Garnett Bros.,” listed as one per- 
son, whereas the term includes three per- 
sons, jurisdiction is not acquired, since 
when counted as three persons, a majority 
had not signed. In re Gallatin Irr. Dist., 
48 M 605, 607 et seq., 140 P 92. 


Sufficiency of Petition 
Since a homestead or desert entryman 
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does not have a taxable interest in land 
he holds, prior to final proof, his name 
cannot be counted in determining the suf- 
ficiency of a petition for the creation of 
an irrigation district. In re Gallatin Irr. 
Dist., 48 M 605, 607 et seq., 140 P 92. 
For the purpose of determining whether 
a petition meets the statutory require- 
ments, the court is authorized to take 
testimony if necessary. In re Gallatin Irr. 
Dist., 48 M 605, 607 et seq., 140 P 92. 


Witness Fees and Costs of Objectors to 
District 


The allowance of mileage and per diem 
to witnesses who were present and ready 
to testify for the objectors to the creation 
of an irrigation district, and whose testi- 
mony would have been relevant, compe- 
tent, and material, was proper, though they 
were not subpoenaed, sworn, or examined 
because of the dismissal of the petition 
for insufficiency. In re Gallatin Irr. Dist., 
48 M 605, 613, 614, 140 P 92. 


References 


Blaser v. Clinton Irr. Dist., 100 M 459, 
461, 53 P 2d 1141; State ex rel. Swanson 
v. District Court, 107 M 203, 211, 82 P 2d 
779; Tomich v. Union Trust Co., 31 F 2d 
515. 


Collateral References 


Waters and Water Courses¢=225. 
94 C.J.S. Waters § 319 (2). 


(7168) Order and notice of hearing on petition. On such 


petition being filed, the district court or judge thereof shall make an order 
fixing the time and place of hearing on the petition and directing that notice 
thereof be given. Thereupon the clerk of said court shall cause to be 
published at least once a week for two successive calendar weeks in some 
newspaper published in the county where the said petition is filed, a copy 
of such petition, together with a notice stating the time and place, by the 
said district court fixed, when and where the hearing on said petition will 
be had; and if any portion of the lands within the proposed district les 
within any other county or counties, then said petition and notice shall be 
published as above provided in a newspaper published in each such other 
county. If there be no newspaper published in such county, said petition 
and notice may be published in an adjoining county. 

The first publication of said petition and notice shall be not less than 
thirty days prior to the time mentioned in said notice for said hearing. 

If any holder of title or evidence of title to lands within the proposed 
district is a nonresident of the county or counties in which the proposed 
district lies, the clerk of said court shall, within three days after the first 
publication aforesaid, mail a copy of said petition and notice to each such 
nonresident whose post-office address is stated in said petition. 

The certificate of the clerk of the district court, under the seal of the 
court, as to the facts of the publishing and mailing of said petition and 
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notice, affixed to a copy of said notice, shall be sufficient evidence of 


such facts. 


History: En. Sec. 3, Ch. 146, L. 1909; 
re-en. Sec. 7168, R. C. M. 1921. 


Character of Notice 


The only notice required to be given un- 
der this section of the contemplated crea- 
tion of an irrigation district was by pub- 
lication or, in certain cases, by mail, hence 
the objection made by landowners on a 
hearing upon a petition of the district 
commissioners for confirmation of a con- 
templated contract, that they had not been 
served with personal notice of the crea- 
tion of the district had no merit. In re 
Fort Shaw Irr. Dist., 81 M 170, 180, 261 
P 962. 


Notice to Nonresident 


The mailing of a copy of the petition for 
the creation of an irrigation district and 
notice of hearing to a nonresident land- 
owner is an indispensable prerequisite to 
vesting the court with jurisdiction to 
ereate the district. Scilley v. Red Lodge- 


272 P 548, distinguished in 131 M 390, 393, 
310 P 2d 1058, 


Sufficiency of Notice 


Under this section, which provides that 
the clerk of the district court shall cause 
to be published at least once a week “for 
two successive calendar weeks” a notice of 
the time and place for hearing on a peti- 
tion for the creation of an irrigation dis- 
trict, a notice published on March 31 and 
April 7 of a given year was a sufficient 
compliance with the requirement, the rule 
being under such a provision, that publica- 
tion for the number of times expressed in 
weeks, not more than seven days apart, 
suffices. Sceilley v. Red Lodge-Rosebud Irr. 
Dist., 83 M 282, 301 et seq., 272 P 543. 


References 


O’Neill v. Yellowstone Irr. Dist., 44 M 
492, 503, 121 P 283; First National Corp. 
v. Perrine, 99 M 454, 43 P 2d 1073; Tomich 
v. Union Trust Co., 31 F 2d 515. 


Rosebud Irr. Dist., 83 M 282, 301 et seq., 


89-1204. (7169) Hearing on petition and appointment of commissioners. 
(1) At the time specified in the notice mentioned in the preceding section, 
the district court in which the petition aforesaid is filed shall hear the 
petition, but may adjourn such hearing from time to time, not exceeding 
three weeks in all, and may continue the hearing for want of sufficient 
notice or other good cause. The court, upon application of the petitioners 
or any person or persons interested, shall permit the petition to be amended, 
and may order further or additional notice to be given. Upon such hearing 
all persons interested, whose lands or rights may be damaged or benefited 
by the organization of the district or the irrigation works or improvements 
therein or to be acquired or constructed as hereinafter set forth, may 
appear and contest the necessity or utility of the proposed district, or any 
part thereof, and the contestants and petitioners may offer any competent 
evidence in regard thereto. 

(2) It shall be the duty of the court to hear and determine whether the 
requirements of sections 89-1201, 89-1202 and 89-1203 have been complied 
with, and for that purpose shall hear all competent and relevant testimony 
that may be offered. 

(3) The court may make such changes in the proposed district as may 
be deemed advisable, or as fact, right, and justice may require; but shall not 
exclude from such proposed district any land which is susceptible of 
irrigation from the same general source, and by the same general system 
of works applicable to the other lands of such proposed district, if the 
owner or owners of such lands shall file in such district court a written 
request that such lands be included in such district; nor shall any lands 
which will not, in the judgment of the court, be benefited by irrigation 
by means of said system of works, nor shall lands already under irrigation, 
nor lands having water rights appurtenant thereto, nor lands that can be 
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irrigated from sources more feasible than the district system, be included 
within such proposed district, unless the owner of such lands shall consent 
in, writing to the inclusion of such lands in the proposed district, as here- 
inafter provided, and to this end the court may subdivide lands ineluded 
within the petition or proposed at the hearing to be included within such 
district into forty-acre tracts or smaller subdivisions thereof; provided, 
however, that where a district 1s formed to co-operate with the United 
States, lands previously irrigated and having water rights appurtenant 
thereto may be included within the district boundaries, if it shall appear 
to the court that the same will be benefited thereby; and provided further, 
that all lands having water rights appurtenant thereto, which are served 
by a system of irrigation works supplying more than ten thousand acres 
of lands, may, in the discretion of the court, be included in the proposed 
district on petition of at least a majority both in number and acreage of 
the holders of title or evidence of title to the land having water rights 
appurtenant thereto, and served by the same system of irrigation works. 
Lands of the district need not be contiguous, and any particular tract or 
tracts, irrespective of their location in the district, may be excluded. 

(4) If, on final hearing, it is found by the court that the petition does 
not substantially comply with the aforesaid requirements of this act, or 
that the facts therein stated are not sustained by the evidence, then the 
court shall dismiss the petition at the cost of the petitioners, and shall 
make and enter an order to that effect; but if it is found that said petition 
substantially complies with said requirements, and that the facts therein 
stated are sustained by the evidence, then the court shall make and enter 
an order: 


1. Setting forth said findings and allowing said petition ; 
2. Establishing the proposed district; 


3. Giving accurate deseriptions of the lands included within the pro- 
posed district ; 


4. Dividing the proposed district into three, five, or seven divisions, as 
may be advisable in view of the size of the district ; 

5. Appointing as commissioner one competent person for each division 
of the district, having the qualifications as provided by section 89-1205. 


(5) Such finding and order shall be conclusive upon all the owners of 
lands within the district that they have assented to and accepted the pro- 
visions of this act; and shall be final unless appealed from to the supreme 
court within sixty days from the day of entry of such order. A copy of such 
order, duly certified to by the clerk of said court, shall be filed for record 
within thirty days after such order is made and entered with the county 
elerk and recorder of the county wherein the lands included within such 
district are situated; provided, however, there shall be omitted from such 
copy lands not situated in the county in which such copy is filed. 

(6) Every irrigation district so established hereunder is hereby declared 
to be a public corporation for the promotion of the public welfare, and the 
lands included therein shall constitute all the taxable and assessable prop- 
erty of such district for the purposes of this act. 


History: En. Sec. 4, Ch. 146, L. 1909; Ch. 116, L. 1919; re-en. Sec. 7169, R. C. M. 
amd. Sec. 2, Ch. 153, L. 1917; amd. Sec. 2, 1921. 
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Constitutionality 

Sections 89-1202 to 89-1206, relating to 
organization of irrigation districts, are 
not invalid, as depriving nonresident of 
right of removal of suit to federal court. 
Tomich v. Union Trust Co., 31 F 2d 515. 


Contents of Order 


While the court’s order should be clear 
as to material issues on the hearing of a 
petition for the creation of irrigation 
district, particularly on boundaries, lands 
included, practicability thereof, benefits 
and damages to included lands, ete., it 
should leave the details respecting the 
works to be constructed to the discretion 
of the district. Blaser v. Clinton Irr. Dist., 
100 M 459, 466, 53 P 2d 1141. 


Court to Determine Whether or Not 
Land Shall Be Included 


Whether or not lands then under irriga- 
tion should have been included in irriga- 
tion district organized under sections 89- 
1202 to 89-1206 was for determination of 
court on hearing of petition for organiza- 
tion of district. Tomich v. Union Trust 
Co., 31 F 2d 515. 


Description of Land 


Where in an order establishing an irri- 
gation district, the description of the lands 
included in it were sufficient under this 
section, the fact that the court went fur- 
ther and made a tabulation under various 
headings, such as “Gross Area,” “Area 
Included,” etce., did not render the order 
void, such matter having been surplusage 
which may properly be disregarded under 
the statutory maxim that “superfluity does 
not vitiate.” Walden v. Bitter Root Irr. 
Dist., 68 M 281, 289, 217 P 646. 


Effect of Failure to Appeal 


The provisions of this section and sec. 
3967, R. C. M. 1921 (since repealed), de- 
claring, in effect, that an appeal from a 
judgment creating an irrigation district, 
and from one confirming a bond issue of 
such a district, shall be the exclusive 
method of attacking the validity of either, 
do not bar an action by which it is sought 
to evade the effect of such judgments on 
grounds recognized as sufficient to vacate 
an ordinary judgment—fraud and want of 
jurisdiction. Scilley v. Red Lodge-Rosebud 
Irr. Dist., 83 M 282, 289 et seq., 305, 272 
P 543. 


Finality of Order 

An order of court creating an irriga- 
tion district is in the nature of a judgment 
or decree; it stands as an absolute final- 
ity as to everything directly or impliedly 
determined, and cannot be attacked col- 
laterally, unless the judgment roll shows 
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it to be void. Blaser v. Clinton Irr. Dist., 
100 M 459, 464, 53 P 2d 1141. 


Inclusion of Irrigated Lands 


While under the Irrigation District Act 
the question whether lands will or will 
not be benefited by means of an irrigation 
system in contemplation is left to the 
discretion of the court, the inelusion of 
lands already irrigated from appurtenant 
water rights depends, not upon the exer- 
cise of the court’s discretion, but upon the 
written consent of the owner, under this 
section. Scilley v. Red Lodge-Rosebud Irr. 
Dist., 83 M 282, 289 et seq., 305, 272 P 543. 


Taxation of Property of a Public Cor- 
poration 


The property of a publie corporation 
may not be declared exempt from taxa- 
tion, unless it is made exempt by virtue of 
express pronouncement of the constitution 
or legislative declaration permitted by the 
constitution. Buffalo Rapids Irr. Dist. v. 
Colleran, 85 M 466, 470, 279 P 369. 

An irrigation district is not a “munici- 
pal corporation” within the meaning of 
section 2, article XII of the constitution, 
providing that the property of municipal 
corporations shall be exempt from taxa- 
tion, and therefore the county in which 
such a district was located had the power 
to assess and levy a tax upon lands ae- 
quired by the district by tax deed. Buffalo 
Rapids Irr. Dist. v. Colleran, 85 M 466, 
470, 279 P 369. 


Time of Objecting to Inclusion of Land 


Objection that land proposed to be in- 
eluded in irrigation district organized un- 
der sections 89-1202 to 89-1206, should not 
be included, must be made by landowner 
at time district is formed, there being a 
hearing afforded for that purpose. Tomich 
v. Union Trust Co., 31 F 2d 515. 


References 


O’Neill v. Yellowstone Irr. Dist., 44 M 
492, 503, 121 P 283; In re Crow Creek Irr. 
Dist., 63 M 293, 298 et seq., 207 P 121; In 
re Bitter Root Irr. Dist., 67 M 436, 438, 
218 P 945; State ex rel. Carroll v. District 
Court, 69 M 415, 421, 222 P 444; Crow 
Creek Irr, Dist. v. Crittenden, 71 M 66, 
69, 227 P 63; Cosman v. Chestnut Valley 
irre Dist, 742M G1SU T1138. 118.238) Bis7g, 
40 ALR 1344; State ex rel. Cartersville 
Irr. Dist. v. MeGraw, 74 M 164, 165, 240 
P 817; State ex rel. Spokane & Eastern 
Trust Co. v. Nicholson, 74 M 346, 350, 
240 P 837; Clark v. Demers, 78 M 287, 293, 
254 P 162; In re Fort Shaw Irr. Dist., 81 
M 170, 180, 261 P 962; Drake v. Schoregge, 
85 M 94, 99 et seq., 104, 277 P 627; State 
ex rel. Malott v. Board of County Commrs., 
89 M 37, 296 P 1; State ex rel. Blenkner v. 
Stillwater County, 104 M 387, 392, 66 P 2d 
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788; State ex rel. Swanson v. District Collateral References 


Court, 107 M 2038, 211, 82 P 2d 779; In re Waters and Water Courses¢=225, 227. 
Woodside-Florence Irr. Dist., 121 M 346, 94 O.J.S. Waters § 319 (2). 


194 P 2d 241. 

89-1205. (7170) Qualifications of commissioners and term of office— 
official bond. No person shall be qualified to hold the position of commis- 
sioner unless he be an owner of land within the district and shall be a 
resident of the county in which the division of the district, or some portion 
thereof for which such commissioners so elected, is situated. 

The commissioners appointed as aforesaid shall hold their respective 
offices until the second Saturday in April following their appointment, 
and until their respective successors are elected and qualified as and in 
the manner hereinafter provided. Each of such commissioners shall qualify 
in the same manner as justices of the peace, and shall give a bond in the 
sum of two thousand dollars, conditioned upon the faithful performance of 
his duties, to be made payable to the state for the benefit of the district; 
which bond shall be approved by the district court or judge thereof and 
filed in the office of the clerk of said court; provided, that in case any 
district organized under this title is appointed fiscal agent of the United 
States, or by the United States is authorized to make eollections of 
moneys for and on behalf of the United States in connection with any 
federal reclamation project, each such commissioner shall execute a further 
and additional official bond in such sum as the secretary of the interior 
may require, conditioned for the faithful discharge of the duties of his 
office, and the faithful discharge by the district of its duties as fiscal or 
other agent of the United States under any such appointment or authoriza- 
tion, and any such bond may be sued upon by the United States, or any 
person injured by the failure of such commissioner or the district to fully, 
promptly, and completely perform their respective duties. 


History: En. Sec. 5, Ch. 146, L. 1909; 1929 fixing such bonds at $2500.00 and 
amd. Sec. 1, Ch. 145, L. 1915; re-en. Sec. $1000.00 according to the obligations of 


7170, R, C. M. 1921: the district. Opinions of Attorney General 
; : ‘ oe en Vol.-14).p, 119: 
NOTE.— This section fixing irrigation 
commissioner’s official bond at $2000.00 References 
held impliedly amended by section 89- State ex rel. Swanson v. District Court, 


1208 (7173) as amended by Ch. 15, Laws 107 M 203, 211, 82 P 2d 779. 


89-1206. (7171) Organization of board of commissioners — officers — 
compensation — office of board to be designated. The commissioners 
shall meet within ten days after their appointment and shall organize as a 
board by the election of one of their number as president; they shall also 
elect a secretary (who may or may not be a commissioner). The compen- 
sation of the secretary and all other employees authorized under this act 
shall be fixed by the board. 

The board shall also at this meeting designate the place where the 
office of the board shall be established and maintained and its records kept, 
which place shall be in the county containing a substantial portion of the 
lands in the district; and such place shall not be changed except by resolu- 
tion of the board, of which notice shall be given by at least one publication 
in some newspaper published or of general circulation in the county wherein 
the office of the district is located, and by posting in at least three public 
places in each division of the district. 
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eo En. Sec. 6, Ch. 146, L. 1909; References 
re-en. Sec. 7171, R. C. M. 1921; amd. Sec. St: . ‘etri 
2 Ch. 157, L. 1923; amd. Sec. 1, Ch. 78, 107 a mA San ae ane 


89-1207. (7172) Meetings of the board. All meetings of the board of 
commissioners shall be public and a complete record of all proceedings shall 
be kept by the secretary. 

Regular meetings of the board shall be held at such times as the board 
may by rule or bylaw prescribe; and special meetings may be called on 
twenty-four hours’ notice by the president or any two members of the 
board, or in such other manner and upon such other notice as the board 
may by rule or bylaw prescribe. All meetings of the board may be ad- 
journed as the board shall order or direct. A majority of the commissioners 
shall constitute a quorum. 


History: En. Sec. 7, Ch. 146, L. 1909; Collateral References 
re-en. Sec. 7172, R. C. M. 1921. Waters and Water Courses€=227, 228. 
References 94 C.J.S. Waters § 320. 


State ex rel. Swanson v. District Court, 
107 M 203, 211, 82 P 2d 779. 


89-1208. (7173) Salary of commissioners—penalty for interest in con- 
tract—bonds of commissioners. The commissioners, when sitting as a board 
or when engaged in the business of the district, shall each receive not to 
exceed five dollars ($5.00), per day for services, and, in addition thereto, 
their necessary expenses in attending meetings, or when otherwise engaged 
on district business, including premiums on qualifying bonds and any other 
bonds required of them in connection with their office, provided such 
expenses and per diem be approved by a unanimous vote of said board. 

No commissioner or any other officer named in this act shall in any 
manner be interested directly or indirectly, in any contract awarded or 
to be awarded by the board, or in the profits derived therefrom; and for 
any violation of this provision, such officer shall be deemed guilty of a 
misdemeanor and his conviction thereof shall work forfeiture of his office 
and he shall be punished by a fine not exceeding five hundred dollars 
($500.00), or by imprisonment in the county jail not exceeding six (6) 
months or by both such fine and imprisonment. 

The commissioners of said irrigation district shall each furnish a bond 
in the penal sum of twenty-five hundred dollars ($2500.00), with corporate 
surety conditioned for the faithful performance of their duties under 
this act, and the secretary shall furnish bond, with corporate surety, in 
the sum of one thousand dollars ($1000.00), conditioned for the faithful 
performance of his duties pursuant to this act, and for the proper and 
safekeeping of the records and documents of said district, in all cases 
where the obligations of said district, either existing or proposed, total 
two hundred and fifty thousand dollars ($250,000.00) or over. In all other 
eases the bond for said commissioners shall be in the sum of one thousand 
dollars ($1000.00). 


History: En. Sec. 8, Ch. 146, L. 1909; LL. 1923; amd. Sec. 1, Ch. 116, L. 1927; 
amd. Sec. 1, Ch. 120, L. 1921; re-en. Sec. amd. Sec. 1, Ch. 15, L. 1929. 


. C. M. 1921; amd. Sec. 3, Ch. 157, : _ 
OS NOTE.—See note to section 89-1205. 
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89-1209. Joint operation of districts—authority. Whenever the board of 
commissioners of one or more irrigation districts, established and organized 
by virtue of the provisions of section 89-1201, shall, in their discretion, deem 
it advisable for the best interests of their district to operate, manage, super- 
vise and maintain the operation of their district jointly with another irri- 
gation district, the said commissioners are hereby authorized and empowered 
to enter into written contracts for the creation of a joint board of control; 
provided further, that where irrigation works le partly in the state of 
Montana and partly in an adjacent state, the board of commissioners may 
contract with the district or districts in the adjacent state for the creation 
of a joint board of control. 

History: En. Sec. 1, Ch. 179, L. 1959. 


89-1210. Board of control for joint operation—member at large—bond 
—vacancies. The board of control shall be composed of one or more ir- 
rigation commissioners from each district involved who shall be appointed 
by the board of commissioners of the district which he or they represent, 
for a term of one year, and one member at large. The member at large 
shall be a landowner from one of the districts involved and shall be 
appointed by the said commissioner members to serve for a period of 
one (1) year and shall be required to give bond, the same as an irrigation 
district commissioner; provided further that the member at large shall 
not be an employee, agent, water commissioner, or servant of any of the 
districts involved; provided further that at no time shall the board mem- 
bership be less than three (3) members. Each member of the board of 
control and the manager, if hired, before entering upon his duties shall 
give a bond to the board of control in the amount of five thousand dollars 
($5,000.00) conditioned upon the faithful performance of his duties. 

Vacancies occurring during the term in the position of commissioner 
member shall be filled for the remainder of the unexpired term by appoint- 
ment of the board of commissioners of the district involved; vacancies 
occurring in the position of member at large shall be filled for the re- 
mainder of the unexpired term in the same manner as the original 
appointment. 

History: En. Sec. 2, Ch. 179, L. 1959. 


89-1211. Powers and duties of board of control. The board of control 
established under and by virtue of this act shall be the operating agent 
of the contracting districts for the operation and maintenance of irriga- 
tion and/or drainage works and the delivery of water therefrom. 

The board shall make and execute all necessary contracts, employ 
and appoint such agents, officers and employees as may be required, and 
prescribe their duties. 

The board shall have the authority and power to institute and main- 
tain any and all actions and proceedings, suits at law or in equity, neces- 
sary or proper in order to fully carry out the provisions of this chapter, 
or to enforce, maintain, protect or preserve any and all rights, privileges, 
and immunities created by this act, or acquired in pursuance thereof, and 
in all courts, suits or proceedings, the said board may sue, appear and 
defend in person or by its attorneys, and in the name of such board of 
control. 
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The board may adopt rules and bylaws governing the ealling and 
holding of meetings of the board, the manner of transacting business 
thereat, and the publishing or posting of the orders, resolutions and pro- 
ceedings of the board. It shall be the duty of said board to pass or adopt 
bylaws, rules and regulations for the apportionment and distribution 
of water to the lands of the contracting districts, and for the protection 
and preservation of the works and other property of the said districts. 
All orders and resolutions shall be passed or adopted by a majority of 
the members of the board of control by a “yea” and “nay” vote, to be 
entered upon the records of the board. 

Said board shall have power generally to do and perform all such 
other acts as shall be necessary or appropriate to fully carry out the 
purposes of this act. 

History: En. Sec. 3, Ch. 179, L. 1959. 


89-1212. Per diem and expenses of members of board of control. The 
members of the board of control, when sitting as a board, shall receive 
not to exceed fifteen ($15.00) dollars, per day, for services, and in addi- 
tion thereto, their necessary expenses in attending meetings or when 
otherwise engaged in board of control business. 

History: En. Sec. 4, Ch. 179, L. 1959. 


89-1213. Office and records. The board of control is hereby authorized 
and empowered to establish an office in one of the contracting districts, 
to hold its proceedings therein and to keep on file all necessary petitions, 
papers, minutes, documents or other instruments belonging to the board 
of control and the contracting districts. 

History: En. Sec. 5, Ch. 179, L. 1959. 


89-1214. Manager—employment. The board of control shall have the 
power to hire a manager to supervise and conduct the operations of the 
district or districts over which it presides, or to hire a manager for each 
district under its supervision, whichever it deems advisable in the premises. 
The said manager or managers shall perform all duties as set out for him 
or them by the board of control. 

History: En. Sec. 6, Ch. 179, L. 1959. 


89-1215. Records required to be kept—examination by state examiner. 
It shall be the duty of the board of control to keep, or cause to be kept, 
a full and complete book and record of the accounts, records, contracts, 
securities, minutes of meetings and other matters of every kind pertain- 
ing to or belonging to the joint operation of the irrigation districts, in 
the form prescribed by the state examiner. 

It is hereby made the duty of the state examiner to prescribe such 
forms for the use of the board of control, and to examine the same as 
provided by law for the examination of the affairs of county offices. 

History: En. Sec. 7, Ch. 179, L. 1959. 


89-1216. Costs and expenses of joint operation—apportionment. The 
districts entering into a contract for their joint control shall pay propor- 
tionately, to the board of control the necessary costs, expenses and charges 
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for the general administration, maintenance and repairs on an acreage 
basis. 
History: En. Sec. 8, Ch. 179, L. 1959. 


89-1217. Custodian of funds—payments. The county treasurer of the 
county wherein the office of the board is established shall be the custodian 
of all funds made available for the use of the board and he shall pay out 
such funds upon the order of the board. Such orders shall be signed by 
the secretary or treasurer of the board of control and countersigned by 
the president, or in his absence, by the vice-president of the board of 
eontrol. The board funds shall be kept separate and distinct from all 
other county funds. 

The county treasurer to whom board funds are entrusted shall be 
liable on his bond for the safekeeping of said funds. 


History: En. Sec. 9, Ch. 179, L. 1959. 


89-1218. Election on question of joint operation — contract. At any 
time after the effective date of this act, in the event that it is deemed 
advisable or desirable for any irrigation districts to operate under the 
direction of a board of control as herein provided, the boards of commis- 
sioners of the districts, after petition requesting the same be received 
and filed with them, must call an election to put the question before the 
landowners of the districts which are petitioned to be joined. In the 
event a majority of the landowners of each district, as provided by section 
89-1311, vote for organizing such board of control, then the commissioners 
of each district will be authorized and directed to enter into such contract 
to operate the districts in accordance with the terms of this act as provided 
by section 89-1209. The election herein provided shall be conducted in the 
same manner and the same persons shall be entitled to vote thereat as 
provided for elections of commissioners of irrigation districts, in accord- 
ance with sections 89-1302, 89-1303, 89-1305, 89-1306, 89-1307, 89-1308, 89- 
1309, 89-1310, 89-1311 and 89-1313. 

Any contract previously entered into between any two or more irriga- 
tion districts, or between any such irrigation districts and the United 
States Bureau of Reclamation, which meets the requirements of this act, 
and which creates a board of control meeting all the requirements of this 
act is hereby declared to be a valid contract, and to create a valid board 
of control under this act. 

History: En. Sec. 10, Ch. 179, L. 1959. Compiler’s Note 
This act became effective March 7, 1959. 


89-1219. Withdrawal from contract—notice. Any district having en- 
tered into a written contract as provided by this act, may withdraw from 
such contract upon submitting to the board of control, in writing, a 
ninety-day (90) notice of withdrawal. 


History: En. Sec, 11, Ch. 179, L. 1959. 


89-1220. Purpose. This act is not intended to conflict in any way with 
present statutes governing irrigation districts, but is for the sole purpose 
of making it possible for one or more irrigation districts to function 
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jointly through a central control agency for the purpose of efficiency, 
simplicity and economy. 
History: En. Sec. 12, Ch. 179, L. 1959. 


CHAPTER 13 


IRRIGATION DISTRICTS—BOARD OF COMMISSIONERS, 
POWERS, DUTIES AND ELECTIONS 


Section 89-1301. Powers and duties of commissioners. 

89-1302. Creation of election precincts—change in divisions and election 
precincts. 

89-1303. First election of commissioners—regular election—term of office. 

89-1304. Vacancies among commissioners, how filled. 

89-1305. Notice of election and appointment of election officers. 

89-1306. Oaths of election officers. 

89-1307. Hours of election. 

89-1308. Conduct of election. 

89-1309. Canvass. 

89-1310. Statement of result of election. 

89-1311. Qualification of electors—voting rights, how determined. 

89-1312. Nominations, 

89-1313. Special elections. 

89-1314. Where documents to be filed and proceedings had. 

89-1315. Withdrawal of lands from existing district to organize separate or 
consolidated district in co-operation with federal projects. 

89-1316. Petition requirements—obligations to be determined. 

89-1317. Proceedings subsequent to presenting petition. 

89-1318. Creation of districts by owners of water of adjudicated streams— 
purpose of act. 

89-1319. Application of act. 

89-1320. Petition—hearing and notice—order of court—commissioners, 

89-1321. Meeting—notice—election of trustees. 

89-1322. Duty of trustees—limit on levy to cover expense—determination of 
levy—indebtedness other than warrant indebtedness not to be 
created. 

89-1323. Basis and apportionment of annual tax. 

89-1324. Act not to conflict with other regulations, 

89-1325. Dissolution of district. 


89-1301. (7174) Powers and duties of commissioners. The board of 
commissioners of every irrigation district established and organized under 
and by virtue of this act shall constitute the corporate authority of said 
district. 

(1) The board shall have the power, and it shall be the duty of the 
members thereof, to manage and conduct the business and affairs of 
the district ; adopt a corporate seal therefor; make and execute all necessary 
contracts; employ and appoint such agents, officers, and employees as 
may be required, and prescribe their duties. 

(2) The board and its agents and employees shall have the right to 
enter upon any land to make surveys, and may locate the necessary irri- 
gation works, including drainage works and the line for any canal or canals, 
and necessary branches for the same, on any lands which in the judgment 
of the board may be deemed best suited for such location. 

(3) The board shall have power and authority to appropriate water 
in the name of the district, to acquire by purchase, lease, or contract, 
water and water rights; additional waters and supplies of water, canals, 
reservoirs, dams and other works already constructed, or in the course 
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of construction, with the privilege, if desired, to contract with the owner, 
or owners of such canals, reservoirs, dams and other works so purchased 
and in the course of construction, for the completion thereof and shall 
also have power and authority to acquire by purchase, lease, contract, 
condemnation, or other legal means, lands (and rights in lands) for rights 
of way, for reservoirs, for the storage of needful waters, and for dam 
sites, and necessary appurtenances, and such other lands and property as 
may be necessary for the construction, use, maintenance, repair, improve- 
ment, enlargement and operation of any district system of irrigation works. 


(4) The board shall have power and authority to enter into, and 
do any acts necessary or proper for the performance of any agreements 
with any state, county, district of any kind, public or private corporation, 
association, firm or individual, or any number of them, for the joint 
acquisition, construction, leasing, ownership, disposition, use, management, 
maintenance, repair, or operation of any rights, works or other property 
of a kind which might lawfully be acquired or owned by the irrigation 
district, and may acquire the right to store water in any reservoirs or 
to carry water through any canal, ditch, or conduit not owned or controlled 
by the district, and may grant to any owner or lessee of the right to the 
use of any water the right to store such water in any reservoir of the 
district or to carry such water through any canal, ditch or conduit of 
the district. 


(5) But no purchase, lease or contract for purchase of any water, 
or water rights, or canals, or reservoirs, or reservoir sites, or dam sites, 
or irrigation works or other property of any nature or kind or for the 
making or purchasing of surveys, maps, plans, estimates and specifications, 
or for the purchase of machinery for pumping plants, or the erection of 
buildings, aqueducts and other structures necessarily used in connection 
with such pumping plants, for a price or rental in excess of ten thousand 
dollars, shall be final or binding upon the district, nor shall said sum 
be paid without the written consent or petition of at least a majority 
in number and acreage of the holders of title or evidence of title to the 
lands within the district. Any splitting or division of such purchase, lease 
or contract with the purpose or intention of avoiding or circumventing 
the provisions of this section shall render such divided or split contract or 
contracts absolutely null and void. 


(6) For the purpose of acquiring control over government land within 
the district and of complying with the provisions of the act of Congress 
of August 11, 1916, the board shall have authority to make such investi- 
gations, and base thereon such representations and assurances to the secre- 
tary of the interior, as may be requisite. 

(7) The board may enter into any obligation or contract with the 
United States for the construction, operation, and maintenance of the 
necessary works for the delivery and distribution of water therefrom, and 
of the necessary drainage works; or for the assumption, as principal or 
guarantor, of indebtedness to the United States on account of district 
lands, under the provisions of the Federal Reclamation Act and all acts 
amendatory thereof or supplementary thereto, and the rules and regu- 
lations established thereunder; or the board may contract with the United 
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States for a water supply under any act of Congress providing for or 
permitting such contract, and in case contract has been or may hereafter 
be made with the United States as herein provided, bonds of the district 
may be deposited with the United States at ninety per cent of their 
par value, to the amount to be paid by the district to the United States 
under any such contract, the interest on said bonds of the district and 
regularly paid to the United States to be applied as provided in such 
contract, and if bonds of the district are not so deposited, it shall be 
the duty of the board of commissioners to include as part of any levy or 
assessment provided for in section 89-1801, an amount sufficient to meet 
each year all payments accruing under the terms of any such contract; 
and the board may accept, on behalf of the district, appointment of the 
district as fiscal agent of the United States, or authorization of the district 
by the United States to make collections of moneys for or on behalf 
of the United States in connection with any federal reclamation project, 
whereupon the district shall be authorized to so act and to assume the 
duties and liabilities incident to such action, and the said board shall 
have full power to do any and all things required by the federal statutes 
now or hereafter enacted in connection therewith, and all things required 
by the rules and regulations now or that may hereafter be established 
by any department of the federal government in regard thereto, including 
the power to require the prompt payment of all charges as prerequisite to 
water service. 

(8) Said board may also construct and maintain the necessary dams, 
reservoirs, and works for the collection and distribution of water for 
the district, from one or more sources and from different and addi- 
tional sources, and operate such works, and may secure in any of the man- 
ners in this act provided additional water supplies from the same or different 
sources, and do any and every lawful act necessary to be done in order 
that sufficient water may be furnished for irrigation purposes to all the 
lands in the district included at the time of its organization or at any 
time thereafter. 


(9) The board is hereby authorized and empowered to take conveyances 
or other assurances for all property acquired by it under the provisions 
of this act, in the name of the district, to and for the uses and purposes 
herein expressed. 

(10) The board is hereby authorized and empowered to institute and 
maintain any and all actions and proceedings, suits at law or in equity, 
necessary or proper in order to fully carry out the provisions of this 
chapter, or to enforce, maintain, protect, or preserve any and all rights, 
privileges, and immunities created by this act, or acquired in pursuance 
thereof, and in all courts, suits, or proceedings, the said board may sue, 
appear, and defend in person or by attorneys, and in the name of such 
irrigation district. 

(11) The board may adopt rules and bylaws governing the ealling 
and holding of meetings of the board, the manner of transacting business 
thereat, and the publishing or posting of the orders, resolutions, and pro- 
ceedings of the board. It shall be the duty of said board to pass or adopt 
bylaws, rules and regulations for the apportionment and distribution 
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of water to the lands of the district, and for the protection and preserva- 
tion of the works and other property of the district, which shall be printed 
in convenient form for distribution in the district; and may therein 
require the prompt payment of all taxes and assessments delinquent for 
not to exceed two years as a prerequisite to water service. All orders and 
resolutions shall be passed or adopted by a majority of the commissioners 
by a yea and nay vote, to be entered upon the records of the board. 


(12) For the purpose of purchasing or constructing the necessary 
irrigation canals or works, or acquiring the necessary property and rights 
therefor, and otherwise carrying out the provisions of this act, the board 
of commissioners of any irrigation district must, as soon after such district 
has been organized as practicable, formulate a general plan for such pur- 
chase, construction, and acquisition of such property, and shall cause such 
surveys, examinations, and plans to be made as shall demonstrate the 
practicability of such plans, as well as of procuring water from other 
and different sources, the amount of land that can be irrigated there- 
under, and furnish the proper basis for an estimate of the cost of carrying 
out such plan and the value of any canal, works, property, or system 
of irrigation proposed to be purchased. All such surveys, examinations, 
maps, plans, and estimates shall be made by or under the direction and 
supervision of an irrigation engineer of well-known standing and com- 
petency, and all such necessary surveys, examinations, maps, plans and 
estimates must be certified to by him. When all such are completed, 
he shall submit them with all proper field notes to, and file them with, 
the board of commissioners, accompanied by his report and recommenda- 
tion thereon. This report shall include a discussion of said plans by him 
submitted to said board, of the question of water supply, of the suf- 
ficiency of the works proposed to accomplish the desired results, of the 
practicability of the proposed system from an engineering standpoint, 
of the probability of being acquired or constructed within the estimate 
of the cost stated, and such general discussion and recommendation in 
regard to the engineering and financial features of the whole matter as 
in the judgment of such engineer shall be desirable for the information 
of the people of the district. Such report shall be accompanied by a map, 
when such is necessary for a proper explanation or understanding of the 
same. 


Upon receiving such report, said board of commissioners shall proceed 
to determine the amount of money necessary to be raised for the purchase 
or construction of said proposed property, canals, or irrigation works, 
and system, and within ten days after arriving at such determination 
shall cause the secretary of said board to notify all persons or corporations 
holding title or evidence of title to lands within said district (ascertained 
as provided in section 89-1201) of the filing of said report and their determi- 
nation thereon. Said notices shall be given through the United States mail 
by letter addressed to such person or corporation at the last known post- 
office address of each person or corporation aforesaid. A certificate of 
the secretary of the board as to the fact of mailing said notice, affixed 
to a copy of said notice and recorded in the record book of said board 
of commissioners, shall be sufficient and conclusive evidence of such fact. 
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(18) Said board shall have power generally to do and perform all 
such other acts as shall be necessary or appropriate to fully carry out the 


purposes of this act. 


History: En. Sec. 9, Ch. 146, L. 1909; 
amd. Sec. 2, Ch. 145, L. 1915; amd. Sec. 3, 
Ch. 153, L. 1917; amd. Sec. 3, Ch. 116, L. 
1919; re-en. Sec. 7174, R. C. M. 1921; amd. 
Sec. 4, Ch. 157, L. 1923. 


Acquisition of Rights to Use Water 


Since an irrigation district is not a 
“subdivision” of the state within the 
meaning of section 1, article XIII of the 
constitution, providing that neither coun- 
ty, city, town, municipality “nor other 
subdivision of the state” shall become a 
shareholder in or a joint owner with a 
company or corporation, its board of com- 
missioners may acquire shares in a reser- 
voir company or purchase rights to the use 
of water, as authorized by this section. 
Thaanum v. Bynum Irr. Dist., 72 M 221, 


ment sufficient to reimburse the United 
States for maintenance work necessarily 
done by it. United States v. Fort Belknap 
Irr. Dist., 197 F Supp 812, 825. 


Tax Levies 


The taxes which an irrigation district 
is authorized to levy upon the lands in- 
cluded in the district for the purpose of 
paying for property acquired are in the 
nature of special assessments as distin- 
guished from general taxes, and by the 
expenditure of moneys authorized by this 
section, it obtains an equivalent in the 
value of the property purchased, hence 
does not come within the prohibition of 
section 1, article XIII of the constitution. 
Thaanum v. Bynum Irr. Dist., 72 M 221, 
223 et seq., 232 P 528. 


223 et mao P 528; 
Breet Collateral References 
Waters and Water Courses€227-230. 
94 C.J.S. Waters § 320. 
30 Am. Jur. 656, Irrigation, § 83 et seq. 


Maintenance Done by United States 


Subdivision (5) does not prevent an 
irrigation district from levying an assess- 


89-1302. (7175) Creation of election precincts—change in divisions and 
election precincts. The board of commissioners shall, within six months 
after the organization of the district, divide the district into one or more 
election precincts. 

Said board, when they deem it advisable for the best interests of the 
district and the convenience of the electors thereof, may, at any time, 
but not less than thirty days before any election to be held in the district, 
change the boundaries of the divisions and election precincts of the district ; 
provided, that such action of the board, to be effective, shall be approved 
by the district court; and provided, also, that in making such changes 
the several divisions of the district shall be kept as nearly equal in area 
and population as practicable. 

Such division into election precincts, and such change of boundaries 
of the divisions or election precincts, shall be made by resolution or order 
of the board, to be recorded in the minutes of the board, together with the 
order of the district court approving the same, and a certified copy of 
the same shall be filed in the office of the county clerk and recorder in 
each county in which any of the lands of the district are situated. 

History: En. Sec. 10, Ch. 146, L. 1909; Collateral References 


re-en. Sec. 7175, R. C. M. 1921. Waters and Water Courses@=225. 
94 C.J.S. Waters § 320. 


89-1303. (7176) First election of commissioners—regular election—term 
of office. The regular election for commissioners in each district shall be 
held annually on the first Saturday in April of each year; and on the third 
Saturday in April following their election the commissioners shall meet and 
organize as a board by electing a president from their number and a secre- 
tary, who may or may not be a commissioner, and who shall each hold office 
during the pleasure of the board. The term of office of each commissioner 
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shall begin on the third Saturday in April after the regular election and 
shall continue for three years and until the election and qualification of 
his successor. Commissioners are elected by the electors of the entire 
district. At the regular election for commissioners held in April, 1921, 
there shall be elected one commissioner for the first division of each 
district who shall hold his office for the term of one year, one com- 
missioner for the second division of each district who shall hold his 
office for the term of two years, and one commissioner for the third 
division of each district who shall hold his office for the term of three 
years; and if there be five divisions in a district one commissioner shall 
be elected for the fourth division who shall hold his office for two years, 
and one commissioner shall be elected for the fifth division who shall hold 
his office for three years; and if there be seven divisions in a district one 
commissioner shall be elected for the sixth division who shall hold his 
office for two years, and one commissioner shall be elected for the seventh 
division who shall hold his office for three years; provided, however, that 
this act shall not be construed to extend the term of any commissioner 
heretofore elected or appointed in any district. 


History: En. Sec. 11, Ch. 146, L. 1909; 1, Ch. 3, L. 1921; amd. Sec. 1, Ch. 7, Ex. L. 
amd. Sec. 4, Ch. 153, L. 1917; amd. Sec. 1921; re-en. Sec. 7176, R. C. M. 1921. 


89-1304. (7177) Vacancies among commissioners, how filled. In case of 
a vacancy in the board of commissioners, from any cause, such vacancy shall 
be filled for the remainder of the term by appointment by the judge of the 
district court of the county in which the division or major portion thereof is 
situated. The appointee shall be an owner of land within the district and 
Shall be a resident of the county in which the division of the district, or 
some portion thereof for which such commissioner so elected, is situated, 
and shall hold office until his suecessor is elected and qualified. 

History: En. Sec. 12, Ch. 146, L. 1909; 


re-en. Sec. 7177, R. C. M. 1921; amd. Sec. 
5). COh.7157, I, 1923. 


89-1305. (7178) Notice of election and appointment of election officers. 
Fifteen days before any election held under this act, the secretary of the 
board of commissioners shall post notices in three public places in each 
election precinct, of the time and places of holding the election, and shall 
also post a notice of the same in the office of said board. Prior to the time 
for posting notices, the board, by a resolution or order entered on their 
records, shall designate the house or place within each precinct where 
the election shall be held, and shall appoint for each precinct, from the 
electors thereof, three judges, who shall constitute a board of election for 
such precinct. Said judges shall appoint one of their number to act as 
clerk. If the board fail to appoint a board of election, or the members 
appointed do not attend at the opening of the polls on the morning of 
election, the electors of the precinct present at that hour may appoint 
the board, or supply the place of an absent member thereof. The board 
shall prescribe the forms, and provide for the printing and distribution of 
the ballots for all elections held under this act. 


History: En. Sec. 13, Ch. 146, L. 1909; 
re-en. Sec, 7178, R. C. M. 1921. 
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89-1306. (7179) Oaths of election officers. The judges may administer 
all oaths required in the progress of an election, and appoint judges and 
clerks, if, during the progress of election, any judge or clerk shall cease to 
act. Any member of the board of election may administer and certify oaths 
required to be administered during the progress of an election. Before open- 
ing the polls, each member of the board must take and subscribe an oath 
faithfully to perform the duties imposed upon him by law. Any elector of 
the precinct may administer and certify any such oath. 


History: En. Sec. 14, Ch. 146, L. 1909; 
re-en. Sec. 7179, R. C. M. 1921. 


89-1307. (7180) Hours of election. The polls shall be opened at one 
o'clock P. M., and be kept open until six o’clock P. M., when the same shall 
be closed. 


History: En. Sec. 15, Ch. 146, L. 1909; 
re-en. Sec. 7180, R. C. M. 1921; amd. Sec. 
1, Ch. 164, L. 1947. 


89-1308. (7181) Conduct of election. Voting may commence as soon as 
the polls are opened and may continue during all the time the polls remain 
opened, and such election shall be conducted, except as herein otherwise pro- 
vided, as nearly as practicable in accordance with the provisions of the gen- 
eral election laws of this state, except that no registration shall be required. 
As soon as all the votes are counted, a certificate shall be drawn upon 
each of the papers containing the poll list and tallies, or attached thereto, 
stating the number of votes cast for each candidate or for each proposi- 
tion, and designating the office or proposition voted for, which number 
shall be written in figures and in words at full length. Each certificate 
shall be signed by the clerk and judges. One of said certificates, with the 
poll list and tally paper to which it is attached, shall be retained by one 
of the judges, and preserved by him at least six months. The ballots shall 
be strung upon a cord or thread by the judge during the counting thereof, 
in the order in which they were entered upon the tally list by the clerk; 
and said ballots, together with the other of said certificates, with the poll 
list and tally paper to which it is attached, shall be sealed by the judges 
and clerk, and endorsed, “Election returns of (naming the precinct) pre- 
einct,” and be directed to the secretary of the board of commissioners of 
said district, and shall be immediately delivered by the judges, or some 
other safe and responsible carrier designated by said judges, to said secre- 
tary, and the ballots shall be kept by the board of commissioners in the 
same manner as ballots in other elections. 


History: En. Sec. 16, Ch. 146, L. 1909; 
re-en. Sec. 7181, R. C. M. 1921. 


89-1309. (7182) Canvass. No list, tally paper, or certificate returned 
from any election shall be set aside or rejected merely for want of form, if it 
ean be satisfactorily understood. The board of commissioners of the district 
shall meet on the first Monday after the election to canvass the returns. 
If, at the time of the meeting, the returns from each precinct in the district 
in which the polls were opened have been received, the board shall then 
and there proceed to canvass the returns thereof; but if all the returns have 
not been received, the canvass shall be postponed from day to day until 
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all the returns have been received. The canvass must be made in publie. 
The board shall declare elected the person receiving the highest number 
of votes so returned for each office, and also declare the result of the vote 
on any question submitted. 


History: En. Sec. 17, Ch. 146, L. 1909; 
re-en. Sec. 7182, R. C. M. 1921. 


89-1310. (7183) Statement of result of election. The secretary of the 
board of commissioners shall, as soon as the result of any election held under 
the provisions of this chapter is declared, enter in the records of such board, 
and file with the county clerk of the county in which the office of said 
district is located, a statement of such results, which statement must show: 


1. <A eopy of the election notice and proof of posting the same; 

2. The names of the judges and clerks of said election; 

3. The whole number of votes cast in the district, and in each precinct 
of the district; 
The names of the persons voted for; 
The office to fill which each person was voted for; 
The number of votes given in each precinct for each of such persons; 
The number of votes given in the district for each of such persons; 
The names of the persons declared elected; 
The proposition or propositions submitted, the vote for and against 
each, and the result of the vote thereon. 

The secretary shall immediately make out and deliver to each person 
elected a certificate of election, signed by him and authenticated with the 
seal of the district. 


History: En. Sec. 18, Ch. 146, L. 1909; 
re-en. Sec. 7183, R. C. M. 1921. 


OOO Tp 


89-1311. (7184) Qualification of electors—voting rights, how deter- 
mined. At all elections held under the provisions of this act, except as 
herein otherwise expressly provided, the following holders of title, or 
evidence of title, to lands within the district, herein designated electors, 
shall be entitled to vote: 


1. All persons having the qualifications of electors under the constitu- 
tion and general and school laws of the state; 

2. Guardians, executors, administrators, and trustees residing in the 
state ; 

3. Domestic corporations, by their duly organized agents. 

In all elections held under this act, each elector shall be permitted 
to cast one vote for each forty acres of irrigable land, or major fraction 
thereof, owned by such elector within the district, irrespective of the 
location of such irrigable lands within the tracts designated by the com- 
missioners for assessment and taxation purposes, or within congressional 
subdivisions, platted lots or blocks, except as hereinafter provided for, 
election precincts or district divisions, but any elector owning any less 
than forty acres of irrigable land shall be entitled to one vote. Until 
actual determination of the irrigable area under the plan of reclamation 
proposed is had, all land included within the boundaries of the district 
shall be deemed to be irrigable land for election purposes. 
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Where land is owned by co-owners, said owners may designate one 
of their number, or an agent, to cast the vote for said owners, and one 
vote only for each forty acres of irrigable land, or major fraction thereof, 
shall be cast by said co-owner or agent. Where land is under contract 
of sale to a purchaser residing within the state, such purchaser may vote 
on behalf of the owner of said land. When voting, the agent of a corpora- 
tion, or of co-owners, or the co-owner designated for purpose of voting, 
or the purchaser of land under contract of sale, as the case may be, shall 
file with the secretary of the district, or with the election officials, a 
written instrument of his authority, executed and acknowledged by the 
proper officers of said corporation, or by said co-owners, or by the owner 
of such land under contract of sale, as the case may be, and thereupon 
such agent or co-owner, or purchaser, as the case may be, shall be deemed 
an elector within the meaning of this act. Where the total irrigable acre- 
age within any one district has been platted or subdivided into lots or 
blocks to the extent of five per cent (5%) or more of the total acreage 
of the district, each elector shall be permitted to cast one vote for each 
one acre of irrigable land or major fraction thereof owned by such elector 
within the district, irrespective of the location of such irrigable lands 
within the tracts designated by the commissioners for the assessment 
and taxation purposes or within the congressional subdivisions, but any 
elector owning any less than one acre of irrigable land within said district 
shall be entitled to one vote. The balloting shall take place in the fol- 
lowing manner: Ten (10) votes or less, separate ballots will be used; 
more than ten (10) votes, the elector shall vote in blocks of ten using 
one ballot for each ten votes and separate ballots for odd votes over 
multiples of ten. The election shall otherwise conform with the provisions 
set out in section 89-1308 of this chapter. It shall be the duty of the 
chairman of the commissioners, or such commissioner as he may delegate, 
to determine before each election whether the provisions of this paragraph 
are in force or whether the provisions heretofore set out shall apply. 

History: En. Sec. 19, Ch. 146, L. 1909; tion is treated as an individual, and a 


re-en. Sec. 7184, R. C. M. 1921; amd. Sec. guardian, executor, administrator, or trus- 
6, Ch. 157, L. 1923; amd. Sec. 1, Ch. 164, tee residing in this state is authorized to 


L. 1953. act for his ward, estate, or beneficiary, as 
the case may be, so far as exercising the 
Voting Power voting power is concerned, In re Gallatin 


Under this section a domestic corpora-_ Irr. Dist., 48 M 605, 611, 140 P 92. 


89-1312. (7185) Nominations. Candidates for the office of commis- 
sioner to be filled by election under the provisions of this act may be nomi- 
nated by petition filed with the secretary of the board of commissioners of 
the district at least ten days prior to said election, and signed by not less 
than five electors of the district; such petition shall specify the respective 
divisions for which such nominees, respectively, are candidates; and the 
names of all candidates for each division of the district shall be printed on 
the same ballot. 


If no nominations are made, the electors of the district shall write on 
the ballots the names of the persons for whom they desire to vote for com- 
missioners; provided, nothing herein contained shall prevent an elector 
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from voting for any qualified person, although the name does not appear 
upon the official ballots. 


History: En. Sec. 20, Ch. 146, L. 1909; 
re-en. Sec. 7185, R. C. M. 1921. 


89-1313. (7186) Special elections. The board of commissioners may at 
any time eall a special election, and submit to the qualified electors of the 
district any question which under the provisions of this act is required, or 
which, in the judgment of the board, is proper to be submitted to popular 
vote. Such election shall be called, noticed, and conducted, and the result 
thereof determined and declared, in the manner provided in this act relative 
to general district elections ; provided, however, that the notice thereof shall, 
in addition to being posted, also be published at least once, not less than 
ten days prior to the date of the election, in some newspaper published 
in the county in which the office of the board of commissioners of the 
district is located. 


History: En. Sec. 21, Ch. 146, L. 1909; 
re-en. Sec. 7186, R. C. M. 1921. 


89-1314. (7187) Where documents to be filed and proceedings had. 
Where the lands of a district lie within more than one county, all petitions, 
papers, documents, or other instruments shall be filed, and proceedings had, 
in the county containing the greater portion of said district. 

History: En. Sec. 22, Ch. 146, L. 1909; 
re-en. Sec. 7187, R. C. M. 1921. 

89-1315. (7187.1) Withdrawal of lands from existing district to organ- 
ize separate or consolidated district in co-operation with federal projects. 
That whenever the holders of title or evidence of title to a part of the lands 
of an irrigation district organized and existing under the provisions of see- 
tion 89-1201, which said lands lie within and are served by an irrigation 
and/or drainage project constructed, operated and maintained by the United 
States, desire a separation of said lands from said irrigation district for the 
purpose of forming a new district or combining with another existing 
district in order to co-operate with the United States as in said section 
89-1201, provided, said separation, organization of a new district or combi- 
nation with another existing district may be effected by petitioning the dis- 
trict court of the county in which the lands of the district, or the greater 
portion thereof, are situated, for an order or decree changing the boundaries 
of the district by the elimination therefrom of such lands and their incorpo- 
ration in another existing district or in a new and separate district ; provided 
that such changes shall not otherwise impair or affect the organization of the 
district now including said lands or its rights in or to property, or any 
of its rights or privileges of whatsoever kind or nature, nor shall it affect, 
impair, or discharge any contract, obligation, len, or charge for or upon 
which it was or might become liable or chargeable had such changes not 
been made. 

History: En. Sec, 1, Ch. 98, L. 1933. Collateral References 
Waters and Water Courses¢€226. 
94 C.J.S. Waters § 319 (3). 

89-1316. (7187.2) Petition requirements—obligations to be determined. 

The petition for this purpose must be signed by at least seventy-five per cent 
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(75%), both in number and in acreage, of the holders of title or evidence 
of title (evidence as provided in section 89-1201) of the lands proposed to be 
eliminated from one district and incorporated in another existing district 
or in a new and separate district; provided, that such petition must also 
bear the signature of the secretary of the interior of the United States, 
approving such proposed changes in district organization; and provided 
further, that construction costs and other obligations due or to become 
due to the United States on account of the lands so separated and the 
participation of the owners thereof in contracts in effect between the original 
district and the United States, or between the district to be extended by 
the addition of said lands and the United States, shall be fixed and deter- 
mined by said secretary of the interior. 
History: En. Sec. 2, Ch. 98, L. 1933. 


89-1317. (7187.3) Proceedings subsequent to presenting petition. When 
said petition is duly presented to the district court, all further pro- 
ceedings with reference to lands, the owners of which seek to form a new 
and separate district, shall be as prescribed in sections 89-1201 and 89-1208, 
and all further proceedings with reference to lands, the owners of which 
desire that they be incorporated in another existing district, shall be as pre- 
scribed in the last four (4) paragraphs [subdivisions (2) and (8)] of section 
89-1402, in so far as said provisions are not inconsistent with the purposes 
of this act. 


History: En. Sec. 3, Ch. 98, L. 1933. 


Compiler’s Note 

The compiler has inserted the bracketed 
phrase “subdivisions (2) and (3)” in this 
section to show the apparent legislative 


1921, the predecessor of present section 89- 
1402, was not divided into paragraphs; the 
apparent intent was to refer to the last 
four sentences of said section 7189, and 
these sentences now constitute subdivi- 
sions (2) and (3) of section 89-1402. 


intent. Section 7189, Revised Codes of 


89-1318. (7187.4) Creation of districts by owners of water of adjudi- 
cated streams—purpose of act. It is the purpose and intention of this act 
in the furtherance of public welfare to provide an effective public agency 
for the improvement, development and maintenance of certain existing irri- 
gation systems in cases where administration thereof, through the agency of 
a water commissioner and the present existing statutes, is not effective. 

History: En. Sec. 1, Ch. 117, L. 1933. Collateral References 


Waters and Water Courses@224, 
94 C.J.S. Waters § 318. 


89-1319. (7187.5) Application of act. This act shall apply only when 
twenty or more owners of land with water rights appurtenant thereto, serv- 
ing at least two thousand acres of land contiguous in location or of reason- 
ably compact area, all being served by one stream and its branches or from 
one source of water supply, and in which the rights to the use of water 
shall have been determined by decree of a court of competent jurisdiction. 


History: En. Sec. 2, Ch. 117, L. 1933. Collateral References 
Waters and Water Courses@—224, 226. 
94 C.J.S. Waters §§ 318, 319 (3). 
89-1320. (7187.6) Petition—hearing and notice—order of court—com- 


missioners. Whenever the owners of land and water rights, as described in 
section 89-1319, desire to organize for the purposes mentioned in this act, a 
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petition to that effect, signed by not less than sixty per cent of the indi- 
vidual landowners who shall represent not less than fifty-one per cent of 
the irrigable acres to be affected by such district and fifty-one per cent of 
the inches of water decreed or adjudicated in the stream in which such 
irrigation district is to operate, shall be filed with the clerk of the district 
court of the county or counties in which such district is to be created. 
It is provided, however, that for the purposes of determining whether 
the requirement of acreage and water inches has been met by the petition, 
water diverted from the adjudicated stream and distributed under other 
irrigation districts than the one to be created under this act, shall not 
be considered; however, such water and acreage shall be required to pay 
any and all assessments the same as other water and acreage affected 
by irrigation districts created under this act. Upon filing of said petition, 
the court shall set a date for a hearing on the petition, and a written notice 
not less than five days prior to such hearing shall be mailed to each land- 
owner or water right owner affected by the proposed district. If the court 
finds, from such hearing, that an irrigation district, as prayed for in the 
petition, is feasible and practical, the court shall issue an order creating 
such irrigation district, which shall constitute the authority for the district 
to function for the purposes and intent as outlined in this act. The court 
shall appoint five commissioners who shall be landowners or water right 
owners, affected by such district, to act until the first annual meeting, as 
provided hereafter. 
History: En. Sec. 3, Ch. 117, L. 1933. 


89-1321. (7187.7) Meeting—notice—election of trustees. On the first 
Monday in March of each year after the creation of the district, a meeting of 
the water right owners of such district shall be called, time and place for 
such meeting to be published in at least two issues of the local paper prior 
to such meeting, and at such meeting a board of trustees of five members 
to serve for one year shall be elected by ballot. 

History: En. Sec. 4, Ch. 117, L. 1933. Collateral References 


Waters and Water Courses@225, 227. 
94 C.J.S. Waters §§ 319 (2), 320. 


89-1322. (7187.8) Duty of trustees—limit on levy to cover expense—de- 
termination of levy—indebtedness other than warrant indebtedness not to 
be created. The board of trustees shall be authorized to develop the source 
of supply, to clean, improve and develop the channel of the stream, and to 
do and perform other work on the main distributing system as will be bene- 
ficial to the better distribution of the waters of such decreed water right 
stream, but in no ease shall the board, to cover the expenses of such work, 
levy to exceed twenty-five cents per acre in any one year. It is further pro- 
vided, that when waters of the stream under the irrigation district, created 
by this act, are commingled with other waters or it is difficult to determine 
just how many acres are irrigable by the water rights held in such stream, 
the acre basis of levy shall be determined by the number of inches owned 
by such party or parties at the rate of one inch of water, statutory measure- 
ment, to the acre. It is further provided, that the board shall have no 
authority to issue bonds or to incur any indebtedness other than warrant 
indebtedness under the limitations proposed by law. 
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History: En. Sec. 5, Ch. 117, L. 1933. Collateral References 
30 Am, Jur, 661, Irrigation, § 91 et seq. 


89-1323. (7187.9) Basis and apportionment of annual tax. The annual 
tax levy and the apportionment and distribution of the total amount re- 
quired to be raised in any year shall be had and done in accordance with 
the provisions and limitations of law applicable to irrigation districts organ- 
ized under the provisions of sections 89-1201 to 89-2110. 

History: En. Sec. 6, Ch. 117, L. 1933. Collateral References 


Waters and Water Courses¢=231. 
94 C.J.S. Waters § 332 et seq. 


89-1324. (7187.10) Act not to conflict with other regulations. This act 
is not intended to conflict in any way with present statutes governing the ap- 
pointment and duties of water commissioners on adjudicated water right 
Streams or the operation of statutes as to the jurisdiction of courts over 
such commissioners and water rights and distribution of water under court 
decree, but is for the sole purpose of making it possible for users of water 
out of decreed water right streams to improve the stream channel and 
conserve water in the best possible manner through the agency of an 
irrigation district, as provided for in this act. 

History: En. Sec. 7, Ch. 117, L. 1933. 


89-1325. (7187.11) Dissolution of district. A district created under 
this act may be dissolved by court order upon proper hearing and in the 
same manner as this act provides for its creation. 

History: En. Sec. 8, Ch. 117, L. 1933. Collateral References 


Waters and Water Courses¢ 223-225. 
94 C.J.S. Waters § 338. 


CHAPTER 14 


IRRIGATION DISTRICTS—EXTENSION—CHANGE IN BOUNDARIES 
OF AREA—COURT PROCEDURE 


Section 89-1401. Change in boundaries of districts—not to affect organization or rights 

—elimination of lands from district—proceedings. 

89-1402. Changes in area of districts—proceedings. 

89-1403. Procedure to correct errors and omissions in orders or decrees. 

89-1404. Fixing of taxable acreage—bonds not to to affected by. 

89-1405. Petition for fixing of taxable area—contents. 

89-1406. Summons—publication—determination of court. 

89-1407. Decree fixing amount of irrigable acreage. 

89-1408. Appeal to supreme court. 

89-1409. Change of boundaries of irrigation districts indebted to United States. 

89-1410. Exclusion of lands—petitions—requirements and contents—map—bond 
for payment of costs. 

89-1411. Hearing and notice—publication. 

89-1412. Conduct of hearing. 

89-1413. Petition may be granted in whole or in part—effect of court’s order. 

89-1414. Appeal—ceopy of order to be filed with county clerk. 

89-1415. Supplementary nature of act. 

89-1416. “Owners” defined—singular includes plural— masculine includes 
feminine. 


89-1401. (7188) Change in boundaries of districts—not to affect organ- 
ization or rights—elimination of lands from district—proceedings. The 
boundaries of any irrigation district organized hereunder may be changed 
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in the manner herein prescribed ; provided, such change of the boundaries of 
the district shall not impair or affect its organization or its rights in or to 
property, or any of its rights or privileges of whatsoever kind or nature, 
nor shall it affect, impair, or discharge any contract, obligation, lien, or 
charge for or upon which it was or might become liable or chargeable had 
such change of its boundaries not been made. 

Whenever lands have been included within the boundaries of an estab- 
lished and organized irrigation district, which from their location or con- 
formation cannot be successfully irrigated by the irrigation works or 
system already constructed or proposed to be constructed, or the cost of 
irrigating the same will become burdensome upon the landowners of the 
district, a majority in number of the holders of title or evidence of title 
to the land included in such district, such holders of title or evidence of 
title also representing a majority in acreage of said lands, may petition 
the district court of the county in which the lands of the district, or the 
ereater portion thereof, are situated, for an order or decree changing the 
boundaries of the district by the elimination therefrom of such lands. The 
petition for this purpose must be signed by the required number of holders 
of title or evidence of title to lands within such district, as hereinbefore 
specified, and the same shall be filed with the clerk of the district court as 
herein designated. Such petition shall set forth: 


1. The name of the district; 


2. A general description of the lands to be eliminated or excluded from 
the district ; 

3. The names of the holders of title or evidence of title to the lands 
sought to be excluded; also the names of the holders of title or evidence 
of title to the remainder of the lands of said district, ascertained in the 
manner mentioned in section 89-1201; and if any holder of title is a non- 
resident of the county or counties in which the district les, the post-office 
address of such nonresident owners, if known; 


4. <A brief description of the character of the works, water rights, 
canals, and other property acquired or proposed to be acquired or con- 
structed for irrigation purposes in the district; 


5. <A brief statement of the reasons why the lands sought to be excluded 
should be eliminated from the district ; 


6. <A prayer for the exclusion of the lands sought to be eliminate 
therefrom. 


The petition shall be accompanied by (1) a map or plat of the district, 
showing thereon the lands sought to be eliminated therefrom, and (2) 
a good and sufficient bond or undertaking, to be approved by the district 
court or judge thereof of the county in which the petition is required 
to be filed under the provisions hereof, to pay all costs in and about 
the proceedings and the hearing thereof in the event that said petition 
is denied. 


Mere error or omission in the description of any lands, or in the names 
of any of the holders of title or evidence of title to lands, shall not operate 
to render invalid any proceedings hereunder, or to deprive the district 
court of jurisdiction of the subject matter. 
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On such petition being filed, the district court or judge thereof shall 
make an order fixing the time and place of hearing on the petition, and 
directing that notice thereof be given. Thereupon the clerk of said court 
shall cause to be published at least once a week for two successive calendar 
weeks, in some newspaper published in the county where the said petition 
is filed, a notice stating the time and place by the said district court fixed 
when and where the hearing on said petition will be had, and containing 
a brief statement of the matters set forth in said petition and the object 
thereof; if any portion of the lands sought to be excluded from the district 
lie within any other county or counties, then said notice shall be published 
as above provided in a newspaper published in each such other county. 


The first publication of said notice shall be not less than thirty days 
prior to the time mentioned in said notice for said hearing. 


If any holder of title or evidence of title to lands sought to be excluded 
from the district is a nonresident of the county or counties in which the 
district lies, the clerk of said court shall, within three days after the first 
publication aforesaid, mail a copy of said notice to each such nonresident 
whose post-office address is stated in said petition. The certificate of the 
elerk of the district court, under the seal of the court, as to the facts of 
the publishing and mailing of said notice affixed to a copy thereof, shall be 
sufficient evidence of such facts. 

At the time specified in the notice, the district court in which the 
petition is filed shall hear the petition, but may adjourn such meeting 
from time to time, not exceeding two weeks in all, and may continue the 
hearing for the want of sufficient notice or other good cause. The court 
upon application of the petitioners shall permit the petition to be amended, 
and may order further or additional notice to be given. Upon such hearing, 
all persons interested whose lands or rights may be damaged or benefited 
by the granting of the petition or the exclusion of the lands from the district 
may appear and contest the necessity or justice of the court’s making an 
order granting such petition in whole or in part, and the contestants and 
petitioners may offer any competent evidence in regard thereto. 

It shall be the duty of the court to hear and determine whether the 
requirements as herein set forth have been complied with, and for that 
purpose shall hear all competent and relevant testimony that may be offered. 

The court may grant such petition in whole or in part, and may make 
an order making such changes in the boundaries of the district by the 
exclusion of such lands therefrom, as may be deemed advisable, or as fact, 
right, and justice may require. 

Such order shall be conelusive upon all of the owners of lands within 
the district, and shall be final unless appealed from to the supreme court 
within sixty days of the entry of said order. For the purposes of any 
such appeal, such order shall be regarded as a final judgment of said 
district court. A copy of such order, duly certified to by the clerk of 
said court, shall be filed for record within thirty days after such order is 
made and entered with the county clerk and recorder of the county wherein 
lands included within such district are situated; provided, however, there 
shall be omitted from such copy lands not situated in the county in which 


such copy is filed. 
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History: En. Sec. 23, Ch. 146, L. 1909; Collateral References 

amd. Sec. 1, Ch. 98, L. 1919; re-en. Sec. Waters and Water Courses¢=226. 

7188, R. C, M. 1921. 94 O.J.S. Waters § 319 (3). 
Cross-Reference Right of political subdivision to chal- 


Application of Montana Rules of Civil lenge acts or proceedings by which its 
Procedure to this chapter, M. R. Civ. P., boundaries or limits are affected. 86 ALR 
Rule 81(a) and Table A. 1367. 

References 


Drake v. Schoregge, 85 M 94, 101, 277 
P 267. 


89-1402. (7189) Changes in area of districts—proceedings. (1) The 
boundaries of any irrigation district may be extended at any time to include 
lands susceptible of irrigation by the works of the district or through ex- 
change or substitution of water, as hereinafter provided, excluding and 
excepting therefrom, however, all lands already under irrigation, or lands 
having water rights appurtenant thereto, or lands that can be irrigated from 
sources more feasible than the district system, unless the owner of such 
lands shall consent in writing to have such lands included in said district; 
provided, however, that a petition be presented to the district court of 
the judicial district in which the irrigation district was organized, asking 
for such extension, upon terms to be fixed by the court, signed by the 
holders of title, or evidence of title (evidenced as in section 89-1201 pro- 
vided), of the lands proposed to be included in the district, representing not 
less than two-thirds in acreage of said lands. 

(2) When such petition is presented, the district court, or judge thereof, 
shall appoint a day for a public hearing, notice of which shall be given by 
the clerk of the court by publication at least once a week for at least two 
weeks in a newspaper published or of general circulation in the county in 
which the office of the district is situated; and if any of said lands sought 
to be included in the district lie in a county or counties other than that in 
which the office of the district is situated, such notice shall also be likewise 
published in some newspaper published or of general circulation in each such 
other county or counties; or, if there be no such newspaper, then such notice 
shall be posted in at least three public places in the territory sought to be 
included. 

(3) At such public hearing, the district court shall hear those who 
may desire changes made in the proposed extension, and all those whose 
lands are included or sought to be included in the district, and all other 
persons whose rights may be affected by the proposed extension. Such 
public hearing may be adjourned from day to day, not exceeding twenty 
days in all, and the court shall make an order either granting or denying 
said petition; and if said petition is granted, said order shall describe 
the lands included in said extension and the terms on which said land 
shall be included, and a copy of said order shall be filed with the county 
clerk and recorder in the county wherein said lands are situated. The 
order of the district court shall be final and conclusive, the same as the 
order originally creating the district, unless appealed from to the supreme 
court within ten days from the entry of the order; provided, however, that 
the extension of such boundaries shall not deprive the lands already in said 
district of an adequate supply of water for irrigation purposes. 
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History: En. Sec. 24, Ch. 146, L. 1909; 
amd. Sec. 3, Ch. 145, L. 1915; re-en. Sec. 
Wioe, ty. C. MW. 1921. 


Constitutionality 


This section, prescribing the procedure 
for the extension of an irrigation district 
already created, when the act is viewed 
as a whole and liberally construed as pro- 
vided in section 89-2109, is not open to the 
objection that it operates to deny the non- 
consenting landowner of his property 
without due process of law, in that, while 
providing for a hearing, it makes no pro- 
vision for granting relief to him. In re 
Crow Creek Irr. Dist., 63 M 293, 299, 207 
aR 


89-1403 


ice, the objections filed by protestants and 
the final judgment perform the same of- 
fice as the complaint, summons, answer and 
judgment in an ordinary civil action. In 
re Bitter Root Irr. Dist., 67 M 436, 218 
P 945, 


Record on Appeal 


A proceeding under sections 89-1201 to 
89-1208, for the extension of an irrigation 
district is neither an equity case nor a 
proceeding of an equitable nature, and 
therefore the testimony need not be pre- 
sented in the transeript by question and 
auswer, otherwise made necessary by sub- 
division 3 of Rule VII of the supreme 
court. In re Bitter Root Irr. Dist., 67 M 


‘ 436, 218 P 945. 
Pleadings 


In a special proceeding for the extension 
of an irrigation district, the petition, the 
jurisdictional notices with proof of serv- 


89-1403. (7189.1) Procedure to correct errors and omissions in orders 
or decrees. The district court shall retain jurisdiction of any petition pre- 
sented to establish an irrigation district or to enlarge and increase its 
boundaries, or to exclude land therefrom, for the purpose of correcting any 
omissions, defects or errors in the proceedings of said court, and shall have 
power to correct, and if necessary to amend the order of the district court 
establishing the district or any order extending the boundaries thereof, or 
any order excluding lands therefrom, including the description of lands 
included or intended to be included in the district, or excluded therefrom 
or intended to be excluded, the boundaries of the divisions into which it is 
divided, and any other matter which shall be before the court on the appli- 
cation to create the district, or to enlarge or extend its boundaries, or to 
exclude lands therefrom, and shall have and is hereby granted power and 
authority on application of the board of commissioners of the district, to 
correct and amend the terms of any order or judgment of said court so that 
the same shall conform to the provisions of the statute under the authority 
of which such order was made. The board of commissioners of any district 
may adopt a resolution directing its president and secretary to prepare, 
execute and file with the clerk of the district court a petition which shall 
set forth the following matters: 


(1) The name of the district and a reference to the order in which the 
defect, error or omission, errors in description of lands included or excluded, 
or departure from the statute occurred ; 

(2) <A statement of the defects, errors, omissions, irregularities, errors 
in description of lands included or excluded, or variance from the statutory 
requirements ; 

(3) <A prayer for an order correcting said defects, errors, omissions or 
irregularities. 

If the error, defect, omission, irregularity or variance is in the descrip- 
tion of any land or lands embraced in the district, the petition shall set forth 
the correct description of said lands, the names of the holders of title, or 
evidence of title thereto, ascertained in the manner provided in section 
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References 


In re Fort Shaw Irr. Dist., 81 M 170, 
181, 261 P 962. 
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89-1201; and if any holder is a nonresident of the county or counties in 
which the district lies, the post-office address of such nonresident owner if 
known. Upon the filing of said petition, the court shall direct notice of the 
hearing thereof to be given in such manner as shall be deemed necessary to 
protect the rights and interests of the parties, and after a hearing of any 
parties intervening, shall enter an order correcting the said defects, errors, 
omissions, or irregularities; provided, however, that if the defects, errors, 
omissions or irregularities are in the description of the lands embraced in 
the district, the district court or judge shall direct the clerk of said court 
to publish, at least once a week for two successive calendar weeks, in some 
newspaper published in said county where said petition is filed, a copy of 
said petition, together with a notice stating the time and place by said 
district court fixed, when and where a hearing on said petition will be had, 
and, if any portion of the lands within said district lies within any other 
county or counties said petition and notice shall be published as above pro- 
vided in a newspaper published in each such other county. If there be no 
newspaper published in such county, such petition and notice may be pub- 
lished in an adjoining county. The first publication of said petition and 
notice shall be not less than thirty days prior to the time mentioned in said 
notice for said hearing. If any holder of title or evidence of title to lands 
within the district is a nonresident of the county or counties in which the 
district lies, the clerk of said court shall, within three days after the first 
publication aforesaid, mail a copy of said petition and notice to each such 
nonresident, whose post-office address is stated in said petition. The cer- 
tificate of the clerk of the district court, under the seal of the court, as to 
the facts of the publishing and mailing of said petition and notice, affixed 
to a copy of said notice, shall be sufficient evidence of such facts. 


At the time specified in the notice the district court, in which the petition 
aforesaid is filed, shall hear the petition but may adjourn such hearing from 
time to time, and may continue the hearing for want of sufficient notice or 
other good cause. The court, upon application of the petitioners or any 
person or persons interested, shall permit the petition to be amended and 
may order further or additional notice to be given. Upon such hearing, all 
persons interested may appear and contest the application for the order 
prayed for in the petition, and the contestants and petitioners may offer 
any competent evidence pertinent to the prayer of the petition. 


The court may make such changes in the description of the lands em- 
braced within the limits of the district, as may be deemed advisable, or as 
fact, right and justice may require, but shall not exclude from the district 
any lands described as a part of said district in the order creating it, after 
the district has issued bonds or entered into a contract with the United 
States under section 89-1301; (provided, however, that such lands may be 
excluded from a district which has entered into a contract with the United 
States under said section, provided the secretary of the interior shall give his 
consent to such exclusion). 

If, on final hearing, it is found by the court that the petition does not 
substantially comply with the foregoing requirements of this section, or 
that the facts therein stated are not sustained by the evidence, then the 
court shall dismiss the petition at the cost of the petitioners, and shall make 
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and enter an order to that effect, but if it is found that said petition sub- 
stantially complies with said requirements, and that the facts therein stated 
are sustained by the evidence, the court shall make and enter an order in 
accordance with the prayers of the petition. 

All orders and findings of the district court, made under the provisions 
of this section, shall be conclusive upon all owners of lands within the dis- 
trict, and shall be final unless appealed from to the supreme court within 
sixty days from the date of entry of such order. A copy of such order, duly 
certified to by the clerk of said court, shall be filed for record within thirty 
days after such order is made and entered with the county clerk and re- 
corder of the county wherein the lands included within such district are 
situated ; provided, however, that there shall be omitted from such copy 
lands not situated in the county in which such copy is filed. 

History: En. Sec. 1, Ch. 54, L. 1923; Collateral References 
amd. Sec. 1, Ch. 13, L. 1937, Waters and Water CoursesG226, 
94 C.J.S. Waters § 319 (3). 

89-1404. (7190) Fixing of taxable acreage—bonds not to be affected by. 
Whenever any lot, tract, or parcel of land has been heretofore, or may here- 
after be, included within the boundaries of any public irrigation district 
formed under the laws of this state, and the acreage thereof fixed and stated 
in the decree for the creation of said district, or in any other proceeding 
relating thereto, is fixed at a greater number of acres than actually exist 
within such lot, tract, or parcel of land, or at a greater number of acres than 
ean be irrigated from the reclamation system of said district; or whenever, 
from any action or proceeding by or on behalf of said district or its com- 
missioners, any such lot, tract, or parcel of land included therein has been 
or is about to be assessed from a greater acreage than exists therein, or 
ean be irrigated from the reclamation system of said district, the owner or 
holder of title or evidence of title to said lands, as defined by the irrigation 
district acts, may have the taxable acreage contained therein fixed and 
adjudicated as provided for by this act; provided, however, that if any 
bonds have been issued with the approval, and pursuant to confirmation 
by the court, then no proceeding for the determination of the acreage shall 
be allowed to alter or reduce in any manner the acreage subject to the lien 
of such bonds, in principal or interest, or of the taxes or assessments to meet 
the interest or principal thereof, while such bonds or the interest thereon are 
unpaid in whole or in part; but such proceeding may still be allowed to 
correct or determine acreage subject to taxes or assessments for main- 
tenance and current expenses, and in so far as the latter only are to be 
affected. 


History: En. Sec. 24, Ch. 146, L. 1909; Collateral References 
amd. Sec. 3, Ch. 145, L. 1915; re-en. Sec. Waters and Water Courses€225 et seq. 
7190, R. C. M. 1921; amd. Sec. 3, Ch. 54, 94 C.J.S. Waters § 322 et seq. 
L, 1923. 30 Am. Jur. 661, Irrigation, § 91 et seq. 
References 


Walden v. Bitter Root Irr. Dist., 68 M 
281, 290, 217 P 646. 


89-1405. (7191) Petition for fixing of taxable area—contents. The 
owner or holder of title or evidence of title, as defined by the irrigation dis- 
trict acts, may file in the district court of the county wherein said lands are 
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situated a petition praying that the acreage of the lands set forth and 
described in such petition may be permanently fixed and adjudicated, 
which petition shall set forth: 

1. The name or names of the owner or owners, holder of title or evi- 
dence of title thereto, who shall be the party or parties plaintiff therein ; 

2. The names and kind and character of interest of every person own- 
ing, holding, or claiming any right, title, or interest in or to the lands de- 
seribed in said petition, who shall, where they do not appear as parties 
plaintiff under subdivision 1 hereof, sit as parties defendant ; 

3. The name of the district in which said lands are included, together 
with the name of the board of commissioners thereof, and the secretary 
thereof, and said district, its commissioners and secretary, shall be made 
parties defendant therein; 

4. A statement of the substance of all proceedings, orders, and decrees 
creating said districts and fixing the acreage of the lands therein described, 
together with any proceedings of the board of commissioners of said district 
or its officers relating to the acreage thereof, to such extent as to fully 
inform the court of the manner and extent to which said lands have been 
included and taxed or assessed in said district; 

5. The actual acreage of the lands deseribed as irrigable from the 
reclamation system of said district; 

6. The excess of acreage complained of ; 

7. The amount of taxes previously paid on such excess acreage ; 

8. A general statement of the exact nature of the relief sought, and 
the grounds therefor. 


History: En. Sec. 24, Ch. 146, L. 1909; 7191, R. C. M. 1921; amd. Sec. 3, Ch. 54, 
amd. Sec. 3, Ch. 145, L. 1915; re-en. Sec. lL. 1923. 


89-1406. (7192) Summons—publication—determination of court. Upon 
the filing of such petition, summons shall be issued thereon and served upon 
all parties defendant thereto, with a copy of the petition attached thereto, in 
the same manner and in the same form as issued in civil actions. 

Whenever any necessary party thereto cannot, after due diligence, be 
found within the state of Montana, service upon such party or parties 
may be had by publication of a summons, which shall be obtained, issued 
and published in the same manner as a published summons in a civil action. 

The provisions of Title 98, and the rules of pleading and practice ap- 
plicable to civil actions generally, shall apply, so far as applicable, to this 
proceeding. 

If the allegations to such petition be denied, the district court shall, when 
the time for appearance of the parties defendant thereto has expired, and 
said parties have appeared by answer or made default, proceed to hear 
and determine the issues in said proceedings as joined. 


History: En. Sec. 24, Ch. 146, L. 1909; 7192, R. C. M. 1921; amd. Sec. 3, Ch. 54, 
amd. Sec. 3, Ch. 145, L. 1915; re-en. Sec. IL. 1923. 


89-1407. (7193) Decree fixing amount of irrigable acreage. Upon the 
hearing of said petition, the court shall, by its decree, fix and determine the 
irrigable acreage contained in the lots, tracts, or parcels of land com- 
plained of, and the acreage so fixed by such decree shall be the acreage 
upon which all assessments of said lands in said irrigation district shall 
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thereafter be based, and upon said hearing the court shall determine the 
amount of taxes, if any, which have theretofore been levied and assessed 
upon any excess or nonexistent acreage, and shall enter judgment in favor 
of the owner or holder thereof and against said district for the excess of 
taxes theretofore collected by said district, or shall cancel such excess if 
the same shall not have been collected for the benefit of said district; pro- 
vided, however, that no judgment for the recovery of excess taxes paid 
shall be entered against any district until there shall have been deducted 
therefrom any unpaid valid taxes and assessments levied and assessed 
for the benefit of said district against the lands described in said petition, 
and all sums so recovered shall bear interest at the rate of eight per cent 
per annum from the date of payment by the landholder, and said judgment 
shall bear legal interest from the date of entry; and the judgment so 
rendered may be paid by warrants or funds of said future taxation upon 
said lands, and costs shall be allowed to the plaintiff in the same manner 
as other civil actions. 


History: En. Sec. 24, Ch. 146, L. 1909; 
amd. Sec. 4, Ch. 145, L. 1915; re-en. Sec. 
7193, R. C. M. 1921. 


89-1408. (7194) Appeal to supreme court. From any such judgment or 
decree an appeal may be taken to the supreme court by any party thereto, at 
any time within ten days of the entry of said judgment or decree. Such 
appeal shall be taken, perfected, and heard in the manner prescribed by 
Title 98 governing appeals from the district court to the supreme court. If 
no such appeal be taken within the time aforesaid, or if taken, the judgment 
or decree of the district court shall be affirmed by the supreme court, such 
judgment or decree shall be forever conclusive upon the parties thereto; pro- 
vided, that in case contract has been made between the district and the 
United States, as in section 89-1301 provided, no change shall be made in 
the boundaries of the district, and the district court shall make no order 
changing the boundaries of the district until the secretary of the interior 
shall assent thereto in writing, and such assent be filed with the district 
court. 


History: En. Sec. 24, Ch. 146, L. 1909; 
amd. Sec. 4, Ch. 145, L. 1915; re-en. Sec. 
7194, R. C. M. 1921. 


Appeal from Part of Judgment 


An exception to the general rule that an 
appeal does not lie from a part of the 
judgment is that class of cases where an 
issue distinet, entire and complete is 
formed between some of the parties to an 
action and upon which issue a final judg- 
ment is given affecting only the interests 
and rights of the parties to that issue. In 
re Bitter Root Irr. Dist., 67 M 436, 218 
P 945, explained in 100 M 504, 508, 50 P 
2d 858. 

In a proceeding, special in its nature, for 
the extension of an irrigation district, in 
which an objecting landowner appeared 
and protested against the inclusion of his 
lands in the proposed extension and its 
exclusion was ordered, the appeal of peti- 


tioners from the order of exclusion was 
not subject to dismissal as from a portion 
of the judgment only, the issue between 
the protestant and the petitioners having 
been from the whole judgment so far as 
protestant and petitioners were concerned. 
In re Bitter Root Irr. Dist., 67 M 436, 218 
P 945, explained in 100 M 504, 508, 50 P 
2d 858. 


Collateral Attack 


Where plaintiff had not appealed from 
an order establishing an irrigation district, 
his action to enjoin a sale of its bonds on 
the ground that the order was void for 
failure to give accurate descriptions of the 
lands ineluded in it was in the nature of 
a collateral attack maintainable only if the 
invalidity of the order on that ground ap- 
peared from its face. Walden v. Bitter 
Root Irr. Dist., 68 M 281, 290, 217 P 646. 
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89-1409. (7194.1) Change of boundaries of irrigation districts indebted 
to United States. The boundaries of any irrigation district, established and 
organized under the laws of the state of Montana and which district is in- 
debted to the United States for money loaned said district, may be changed 
in the manner hereinafter prescribed; provided such change in boundaries 
of said district shall not impair or affect its organization or its rights in or to 
property or any of its rights or privileges of whatsoever kind or nature. 

History: En. Sec. 1, Ch. 132, L. 1935. 


89-1410. (7194.2) Exclusion of lands—petitions—requirements and con- 
tents—map—bond for payment of costs. Whenever lands have been in- 
cluded within the boundaries of any irrigation district of the character 
designated in section 89-1409 which from their location or conformation can- 
not be successfully irrigated by the irrigation works or system constructed 
for that purpose, or when the cost of irrigating the same has or will become 
burdensome upon the landowners of the district, the owners of said lands 
with the consent of the board of commissioners of said district and the 
secretary of interior of the United States or such other federal authority, 
instrumentality or agency as may be appropriate may petition the district 
court of the county in which such lands are situated, for an order or decree 
changing the boundaries of the district by the elimination therefrom of such 
lands. The petition for this purpose must be signed by the owners of the 
land sought to be excluded and accompanied with the written consent of 
the board of commissioners of the district and the secretary of the interior 
of the United States or such other federal authority, instrumentality or 
agency as may be appropriate. Such petition shall set forth: 

A. The name of the district. 

B. A particular description of the land sought to be excluded or elim- 
inated from the district. 

C. The names of the holders of title to the lands sought to be exeluded. 

D. A brief description of the character of works, water rights, canals 
or works owned and acquired by the district. 

EK. A statement of the reasons why the lands sought to be excluded 
should be eliminated from the district. 

F. A prayer for the exclusion of the lands sought to be eliminated 
therefrom. 

The petition shall be accompanied with (1) a map or plat of the district, 
showing thereon the lands sought to be eliminated therefrom, and (2) a 
vood and sufficient bond or undertaking to be approved by the district 
court or judge thereof of the county in which the petition is required to 
be filed under the provisions hereof, to pay all costs in and about the 
proceedings and hearing thereof in the event that said petition is denied. 

History: En. Sec. 2, Ch. 132, L. 1935. 


89-1411. (7194.3) Hearing and notice—publication. On such petition 
being filed the district court or judge thereof shall make an order fixing the 
time and place of hearing same and directing that notice thereof be given. 
Thereupon the clerk of said court shall cause to be published at least once a 
week for two successive calendar weeks, in the official newspaper of the 
county where said petition is filed, a notice stating the time and place by 
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the district court fixed when and where the hearing on said petition will be 
had and containing a brief statement of the matters set forth in said 
petition and the object thereof; if any portion of the lands sought to be 
excluded from the district lie within any other county or counties then said 
notice shall also be published as above provided in the official newspaper 
of such other county or counties. The first publication of said notice shall 
be not less than thirty days prior to the time mentioned in said notice for 
said hearing. 
History: En. Sec. 3, Ch. 132, L. 1935. 


89-1412. (7194.4) Conduct of hearing. At the time specified in the 
notice, the district court in which the petition is filed shall hear the petition, 
but may adjourn such hearing from time to time not exceeding two (2) 
weeks in all. The court upon application of the petitioners shall permit the 
petition to be amended, and may order further or additional notice to be 
given. Upon such hearing, all persons interested whose lands or rights may 
be damaged or benefited by the granting of the petition or the exclusion of 
the lands from the district may appear and contest the same, and the con- 
testants and petitioners may offer any competent evidence in regard 
thereto. 

History: En. Sec. 4, Ch. 132, L. 1935. 


89-1413. (7194.5) Petition may be granted in whole or in part—effect of 
court’s order. The court may grant such petition in whole or in part, and 
may make an order making such changes in the boundaries of the district by 
the exclusion of such lands therefrom as the court may deem advisable, 
or as fact, right and justice may require. Upon making such order exclud- 
ing any lands from the district the lands so excluded shall not be lable 
for further assessments by the district authorities for any purpose and shall 
be without right to claim any interest in the water rights, canals or other 
property of the district. 

History: En. Sec. 5, Ch. 132, L. 1935. 


89-1414. (7194.6) Appeal—copy of order to be filed with county clerk. 
Such order shall be conclusive upon all owners of lands within the district 
and shall be final unless appealed from to the supreme court within sixty 
(60) days from the entry of said order. For the purpose of such appeal, 
such order shall be regarded as a final judgment of said district court. A 
copy of said order duly certified by the clerk of court shall be filed for 
record within thirty (30) days after such order is made and entered with 
the county clerk and recorder of the county wherein lands included within 
such district are situated. 

History: En. Sec. 6, Ch. 132, L. 1935. 


89-1415. (7194.7) Supplementary nature of act. This act is intended to 
supplement but not to repeal or to change in any way the procedure author- 
ized by section 89-1401 in relation to changing the boundaries of irrigation 
districts. 

History: En. Sec. 7, Ch. 132, L. 1935. 

89-1416. (7194.8) “Owners” defined—singular includes plural—mascu- 

line includes feminine. The term “owners” as used in this act, shall include 
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any executor, administrator, trustee of an express trust, and the guardian 
of any ward. The singular shall inelude the plural and the masculine the 
feminine. 

History: En. Sec. 8, Ch. 132, L. 1935. 


CHAPTER 15 
IRRIGATION DISTRICTS—CONSTRUCTION OF WORKS 


Section 89-1501. Contracts. 


89-1501. (7195) Contracts. The construction by the district of all irri- 
gation works of every kind whatsoever, amounting to five thousand dollars 
or more, shall be done by contract, and, before any such contract is let, the 
board of commissioners shall employ competent engineers to make surveys, 
plans, maps, and estimates which shall include everything necessary to 
show the entire cost in detail of everything necessary to complete the work 
required to irrigate any of the lands in the district under the proposed 
system. Notice of any contract to be awarded for the construction of 
such works shall state where the plans and specifications may be seen, and 
shall be published at least once a week for three successive calendar weeks 
in a newspaper published or of general circulation in the county where 
the office of the district is located. Sealed bids shall be called for in such 
published notice, and bids shall be opened in public, and the contract shall 
be awarded only to the lowest responsible bidder, who shall be required 
to give bond for the faithful performance and completion of the contract. 
The board shall have the right to reject any and all bids in its discretion. 
The provisions of this section shall not apply to any contract for the com- 
pletion of works in course of construction by private owners, from whom 
said works may be acquired under the provisions of section 89-1801; pro- 
vided, that the provisions of this section shall not apply in the case of any 
contract between the district and the United States. 


History: En. Sec. 25, Ch. 146, L. 1909; Collateral References 


amd. Sec. 4, Ch. 145, ifs 1915; Tre-en. Sec. Waters and Water Courses@228%%, 
7195, R. C. M. 1921. 94 0.3.8. Waters § 321. 
43 Am. Jur. 743, Public Works and Con- 
tracts, § 1 et seq. 


CHAPTER 16 


IRRIGATION DISTRICTS—RIGHTS OF WAY—USE AND 
APPORTIONMENT OF WATER 


Section 89-1601. Rights of way. 
89-1602. Noninterference with navigation or water rights. 
89-1603. Diversion of waters. 
89-1604. Leasing of works or water. 
89-1605. Title to property of district. 
89-1606. Use of water, ete., a public use. 
89-1607. Board to apportion water. 
89-1608. Reduction in case of shortage. 
89-1609. Surplus water. 
89-1610. Lands under irrigation from same or other sources. 
89-1611. Substitution of water. 
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89-1612. All lands already under irrigation not chargeable except by consent 
and for certain purposes. 

89-1613. Distribution system defined. 

89-1614. Commissioners’ power to regulate, supervise, apportion and control 
distribution of water. 

89-1615. Right of commissioners to enter on land. 

89-1616. Penalty for interfering with commissioners or with distribution 
system. 

89-1617. Power of commissioners to install and assess cost of distributing or 
measuring devices. 


89-1601. (7196) Rights of way. The board of commissioners shall have 
the power to construct the said irrigation works across any stream of water, 
watercourse, street, avenue, highway, railway, canal, ditch, or flume which 
the route of said canal or canals may intersect or cross, in such manner 
as to afford security to life and property; but said board shall restore 
the same, when so crossed or intersected, to its former state, as near as 
may be, so as not to destroy its usefulness; and every company whose rail- 
road shall be intersected or crossed by said works shall unite with said 
board in forming said intersection and crossing; and if such railroad com- 
pany and said board, or the owners and controllers of said property, thing, 
or franchise so to be crossed cannot agree upon the amount to be paid there- 
for, or the points or the manner of said crossing or intersections, the same 
shall be ascertained and determined in all respects as herein provided in 
respect to taking of land for public use. 

But nothing herein contained shall require the payment to the state, 
or any subdivision thereof, of any sum for the right to cross any public 
highway with any such works. The right of way is hereby given, dedicated, 
and set apart to locate, construct, and maintain said works over and 
through any of the lands which are now or hereafter may be the property 
of this state. 

History: En. Sec. 26, Ch. 146, L. 1909; Collateral References 


re-en. Sec. 7196, R. C. M. 1921. Eminent Domain@=47 (1), 50; Waters 
and Water Courses©228, 242. 
29 C.J.S. Eminent Domain §§ 75, 80, 84; 
94 C.J.S. Waters §§ 321, 349. 


89-1602. (7197) Noninterference with navigation or water rights. 
Navigation shall never in anywise be impeded by the operation of this act, 
nor shall any vested interest in or to any mining or agricultural water rights 
or ditches, or in or to any water rights, or reservoirs, or dams now used 
beneficially by the owners or possessors thereof, in connection with any 
mining or agricultural industry, or by persons purchasing or renting the 
use thereof, or in or to any other property now used, directly or indirectly, 
in carrying on or in promoting the mining or agricultural industry, ever be 
affected by or taken under its provisions, save and except that rights of way 
may be acquired over the same; provided, further, that the right of eminent 
domain shall not be otherwise considered abridged by the provisions hereof. 


History: En. Sec. 27, Ch. 146, L. 1909; 
re-en. Sec. 7197, R. C. M. 1921. 


89-1603. (7198) Diversion of waters. Nothing herein contained shall 
be deemed to authorize the diversion of the waters of any river, creek, 
stream, canal, or ditch from its channel, to the detriment of any person or 


A73 


89-1604 WATERS AND IRRIGATION 


persons having an interest in such river, creek, stream, canal, or ditch, or 
the waters therein. 
History: En. Sec. 28, Ch. 146, L. 1909; Collateral References 


re-en. Sec, 7198, R. C, M. 1921. Waters and Water Courses@=78%, 256. 
93 C.J.S. Waters § 60. 


89-1604. (7199) Leasing of works or water. The board of commis- 
sioners shall have the power, with the written consent of a majority in num- 
ber and acreage of the owners of the lands in the district, to lease in whole 
or in part the system of canals and works or water belonging to the district, 
whenever such leasing may be deemed for the benefit of the district; pro- 
vided, that when said board contemplates the leasing of the canals or works 
or water of such district, they shall so declare by resolution or order, and 
give notice thereof by publishing the same in some newspaper published in 
the county in which the office of such irrigation district is situated, at least 
two calendar weeks prior to the making of any lease; provided, however, 
that no such lease shall be made unless a majority in number and acreage 
of the holders of title or evidence of title to the lands in the district shall 
file with the board a written consent to make such lease. Such lease shall in 
no way interfere with any rights that may have been established by law at 
the time such lease is made, nor shall such lease operate so as to deprive any 
owner or owners of land in such district of the use of water from such 
works upon such lands; and further provided, that the board of commis- 
sioners shall require a good and sufficient bond to secure the faithful per- 
formance of the lease by the lessee. 


History: En. Sec. 29, Ch. 146, L. 1909; 
re-en. Sec. 7199, R. C. M. 1921. 


89-1605. (7200) Title to property of district. The legal title to all 
property acquired by or for any irrigation district under the provisions of 
this act shall immediately and by operation of law vest in such district, as 
set forth in this act. And the board of commissioners is hereby authorized 
and empowered to hold, use, maintain, acquire, manage, occupy, and possess 
said property, as herein provided; provided, however, that any property 
so acquired by the district may be conveyed to the United States in so far 
as the same may be needed for the construction, operation, and maintenance 
of works by the United States for the benefit of the district, under any 
contract that may be entered into with the United States pursuant to 
this act. 


History: En. Sec. 30, Ch. 146, L. 1909; 
amd. Sec. 5, Ch. 153, L. 1917; re-en. Sec. 
7200, R. C. M. 1921. 


89-1606. (7201) Use of water, etc., a public use. The use of all water 
required for the irrigation of the land of any district formed under the pro- 
visions of this act, together with the rights of way for canals and ditches, 
sites for reservoir, and all property required in fully carrying out the pro- 
visions of this act, is hereby declared to be a public use, subject to the regu- 
lations and control of the state in the manner prescribed by law; provided, 
all water, the right to the use of which is acquired by the district under any 
contract with the United States, shall be distributed and apportioned by 
the district in accordance with the acts of Congress and rules and regula- 
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tions of the secretary of the interior, and the provisions of said contract in 
relation thereto. 
History: En. Sec. 31, Ch. 146, L. 1909; 


amd. Sec. 5, Ch. 145, L. 1915; re-en. Sec. 
7201, R. C. M. 1921. 


Collateral References 


Waters and Water Courses@228, 248 et 
seq. 

94 C.J.S. Waters § 352. 

30 Am. Jur, 598, Irrigation, § 3 et seq. 


89-1607. (7202) Board to apportion water. The board of commissioners 
shall apportion the water for irrigation among the lands in the district in a 
just and equitable manner, and the maximum amount apportioned to any 
land shall be the amount that can be beneficially used on said land, and 
such amount of water shall become and shall be appurtenant to the land 
and inseparable from the same, but subject to reduction as hereinafter 
provided; provided, however, that any water owner of the district shall 
have the right to sell or assign for one season any of the water apportioned 
to him, and not required for use upon the land to which such water belongs; 
provided, all water, the right to the use of which is acquired by the 
district under any contract with the United States, shall be distributed 
and apportioned by the district in accordance with the acts of Congress, 
and rules and regulations of the secretary of the interior, and the provisions 
of said contract in relation thereto. 


History: En. Sec. 32, Ch. 146, L. 1909; 
amd. Sec. 6, Ch. 145, L. 1915; re-en. Sec. 
7202, R. C. M. 1921. 


Injunction to Prevent Diversion outside 
District 

In a proceeding to enjoin water users in 
an irrigation district from interfering 
with the right of a like user to convey 
water from the district, after using all he 
could beneficially use upon his land in- 


him outside the district, where plaintiff 
in so diverting water was injuring owners 
within the district and depriving them of 
water in which they had a vested right, 
the court correctly enjoined him, without 
passing on his right of assignment because 
none of his land in the distriet was unirri- 
gated and there was nothing for him to 
assign within the meaning of this section. 
Koch v. Colvin, 110 M 594, 597, 105 P 2d 
334. 


cluded in the district, to lands owned by 


89-1608. (7203) Reduction in case of shortage. In the event of a 
shortage of water, the amount of water delivered to each particular tract 
or piece of land shall be reduced proportionately ; provided, all water, the 
right to the use of which is acquired by the district under any contract with 
the United States, shall be distributed and apportioned by the district in 
accordance with the acts of Congress and rules and regulations of the 
secretary of the interior, and the provisions of said contract in relation 
thereto. 


History: En. Sec. 33, Ch. 146, L. 1909; 
amd. Sec. 7, Ch. 145, L. 1915; re-en. Sec. 
7208, R. C. M. 1921. 


89-1609. (7204) Surplus water. All surplus water belonging to the 
district may be sold or disposed of by the board for the benefit of the 
district ; provided, all water, the right to the use of which is acquired by the 
district under any contract with the United States, shall be distributed and 
apportioned by the district in accordance with the acts of Congress and rules 
and regulations of the secretary of the interior, and the provisions of said 
contract in relation thereto. 
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History: En. Sec. 34, Ch. 146, L. 1909; Collateral References 
amd. Sec. 8, Ch. 145, L. 1915; re-en. Sec. Waters and Water Courses€=22814, 254 
RE 2 F 
7204, R. C. M, 1921. 94 C.J.S. Waters § 321. 


89-1610. (7205) Lands under irrigation from same or other sources. 
Any land already under irrigation from any source may be included in any 
irrigation district, either at the time of the organization of such district or 
at any time thereafter, and such land shall be entitled to receive and shall 
be given the same amount of water necessarily used thereon at the time of 
such inelusion; and the canals, ditches, flumes, dams, or other works 
previously used to irrigate such land may be used or supplanted either 
wholly or in part by the district works; provided, however, that the 
owner of such land, canals, ditches, flumes, dams, or other works shall be 
entitled to compensation for any and all damage sustained by reason of 
the appropriation of the same, or by the construction of said district 
works; provided, however, that lands already under irrigation, or lands 
having water rights appurtenant thereto, or lands which can be irrigated 
from sources more feasible than the district system, shall not be included 
within such district, unless the owner of such lands shall consent in writing 
to have such lands ineluded in said district; provided, however, that 
districts formed to co-operate with the United States may extend their 
boundaries to include such lands, upon petition of the owners of two- 
thirds only of the acreage of the lands to be included, and the boundaries 
shall be susceptible of change as in sections 89-1402 to 89-1408 provided ; 
and provided, further, that all lands having water rights appurtenant 
thereto, which are served by a system of irrigation works supplying more 
than ten thousand acres of land, may, in the discretion of the court, be 
included in the proposed district, on petition of at least a majority both 
in number and acreage of the holders of title or evidence of title to the 
land having water rights appurtenant thereto, and served by the same 
system of irrigation works. 


History: En. Sec. 35, Ch. 146, L. 1909; Collateral References 
amd. Sec. 6, Ch. 153, L. 1917; amd. Sec. 4, Waters and Water Courses€226 et seq. 
Ch. 116, L. 1919; re-en. Sec. 7205, R. C. M. 94 OJ.S. Waters § 319 (3). 
1921. 

References 


Scilley v. Red Lodge-Rosebud Irr. Dist., 
83 M 282, 305, 272 P 543. 

89-1611. (7206) Substitution of water. Whenever any canal constructed, 
owned, or controlled by the district crosses any creek, stream, water 
channel or course, the water of which is used to irrigate land lying below 
such canal, the district shall have the right to contract with the owner or 
owners of the right to the use of the water or waters in any such stream, 
ereek, water channel or course, for an exchange of water, and to supply him 
with water from the district system, which contract shall be in writing, 
signed and acknowledged by all the parties thereto before some officer 
authorized to take acknowledgments, which acknowledgment shall be certi- 
fied by such officer in the manner that deeds are now required to be certified 
to entitle them to be recorded, and shall be filed and recorded in the office 
of the clerk and recorder of the county in which the creek, stream, water 
channel or course is situated, and thereafter such district shall have the 
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right to supply such land below the canal, whether such land is included 
in the district or not, with water from the works of the district, and the 
owner or lessee of such land shall, in such case, be furnished with the 
same quantity of water as that to which such owner or lessee would be 
entitled out of such creek, stream, water channel or course, had the dis- 
trict works not been built. The district shall have the right to appro- 
priate and take possession of the water so replaced, and shall have the 
same right to such water as the owner or lessee of the land had, so long 
as such water shall be replaced by a like quantity of water from such 
works, but the appropriating and taking of such water by the district 
shall never deprive such owner or lessee of the right to retake and use 
the same, should such owner or lessee at any time be prevented from 
having or using a like quantity of water from such works; and the district 
shall also have the right to make appropriation and take possession of 
such water at any point, and to sell, lease, or use such water on any land, 
either above or below the canal, and the appropriation of such water at 
any point, or selling, leasing, or using the same, shall not prejudice the 
right of the district to the water, and shall not increase the rights of 
the owner or owners of any other water right on such creek, stream, water 
channel or course; provided, all water, the right to the use of which is 
acquired by the district under any contract with the United States, shall 
be distributed and apportioned by the district in accordance with the acts 
of Congress and rules and regulations of the secretary of the interior, and 
the provisions of said contract in relation thereto. 
History: En. Sec. 36, Ch. 146, L. 1909; 


amd, Sec. 9, Ch. 145, L. 1915; re-en, Sec. 
7206, R. C. M. 1921. 


89-1612. (7207) All lands already under irrigation not chargeable ex- 
cept by consent and for certain purposes. Where lands already under irri- 
gation, the water and irrigation works irrigating the same belonging to the 
owner of said lands, are included in any district, such lands shall not be 
charged with any tax or assessment for construction or for payment of the 
interest or principal of any bonds issued to secure money for construction 
or purchase of the district irrigation works, or for any payments other than 
for operation and maintenance, due or to become due under any contract 
between the district and the United States, accompanying which bonds 
of the district have not been deposited with the United States as in section 
89-1301 provided, except with the consent of the owner thereof, which con- 
sent shall be filed with the recorder of deeds of the county in which such 
lands are situated, but such lands shall be assessed for administrative and 
maintenance purposes the same as other lands in the district. 


History: En. Sec. 37, Ch. 146, L. 1909; Collateral References 
amd. Sec. 10, Ch. 145, L. 1915; re-en. Sec. Waters and Water Courses¢=231. 
7207, R. C. M. 1921. 94 C.J.S. Waters § 333. 


89-1613. (7207.1) Distribution system defined. The words “distribution 
system” as used in this act, shall denote the entire works and property of all 
irrigation districts, including main ditches and canals, laterals, by-laterals, 
head gates, flumes, spillways, boxes and all other appliances and means by 
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which the waters of any irrigation district are or shall be apportioned or 
distributed for use. 
History: En. Sec. 1, Ch. 63, L. 1935. 


89-1614. (7207.2) Commissioners’ power to regulate, supervise, appor- 
tion and control distribution of water. In addition to all other powers 
granted them by the laws of Montana, boards of commissioners of all irri- 
gation districts now or hereafter organized under any law of this state, shall 
have the power and authority to regulate, supervise, apportion and control 
the furnishing and delivery of water through the distribution system of the 
district; provided, that such authority to regulate, supervise, apportion 
and control shall not apply to users who have water rights or ditch rights, 
established, acquired by court decree, use, appropriation or otherwise, 
at the time or prior to the organization of such district, without regard 
to whether said distribution system, or any portion thereof belongs to the 
district or to the owner of lands served by said district. 

History: En. Sec. 2, Ch. 63, L. 1935. Collateral References 


Waters and Water Courses€227, 228. 
94 C.J.S. Waters § 320, 


89-1615. (7207.3) Right of commissioners to enter on land. In carry- 
ing out the authority granted them by this act, it shall be lawful for boards 
of commissioners of irrigation districts to enter upon the lands of any user 
of water supplied by said district, for the purpose of installing, adjusting 
or regulating head gates, lock boxes or other devices for regulating the flow 
of water or apportioning the equitable distribution thereof. 

History: En. Sec. 3, Ch. 63, L. 1935. 


89-1616. (7207.4) Penalty for interfering with commissioners or with 
distribution system. Any person who shall in any manner interfere with 
the commissioners of an irrigation district, or their lawful agent or employee 
in the carrying out of the powers conferred by this act, or who shall change 
or tamper with any lock box, head gate or other device for the apportion- 
ment or distribution of water, installed by or under the authority of such 
commissioners, or who shall in any manner obstruct or change the flow 
of water in the distribution system of any irrigation district without 
authority of the commissioners of the district, shall in the discretion of 
the commissioners, be subject to a forfeiture of his right to the delivery of 
water through the distribution system of the district, so long as such acts 
shall continue, and shall lkewise be guilty of a misdemeanor and, on 
conviction, shall be punishable by a fine of not less than ten dollars ($10.00) 
nor more than one hundred dollars ($100.00), or by imprisonment in the 
county jail for not less than one (1) day nor more than thirty (30) days 
or by both such fine and imprisonment. 

History: En. Sec. 4, Ch. 63, L. 1935. Collateral References 


Crocs etarance Waters and Water Courses€228, 266. 


: aS, 94 C.J.S. Waters § 368. 
Obstructing or taking water from irri- 


gation ditches, sec. 94-3204. 


89-1617. (7207.5) Power of commissioners to install and assess cost of 
distributing or measuring devices. Whenever, in the judgment of the 
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commissioners of any irrigation district, it is necessary for the proper 
measurement, distribution or apportionment of the water of the district, to 
install lock boxes, head gates or other devices for the distribution of water 
at the point where any lateral is taken out of a main ditch or canal, or at a 
point where any sublateral is taken out of a lateral for further division 
or distribution of water, they shall have the authority to procure and install 
the same and to assess the cost thereof against the lands affected thereby. 
History: En. Sec. 5, Ch. 63, L. 1935. Collateral References 


Waters and Water Courses¢231, 


References 
94 C.J.S. Waters § 332 et seq. 


State ex rel. Swanson v. District Court, 
107 M 208, 211, 82 P 2d 779. 


CHAPTER 17 
IRRIGATION DISTRICTS—BONDS 


Section 89-1701. Limitations on debt-incurring power. 


89-1702. Exemption of irrigation district property. 

89-1703. Petition for bonds and action thereon. 

89-1704. Confirmation by district court. 

89-1705. Details relating to bonds, 

89-1706. Liens of bonds. 

89-1707. Sale of bonds—cancellation of unused bonds. 

89-1708. Delivery of bonds—disposition of proceeds. 

89-1709. Amending or supplementing original contracts with United States— 
authorization—limitation, 

89-1710. Petition not necessary—board to authorize. 

89-1711. Ratification of supplementing or amending contracts. 

89-1712. Refunding bonds—authorization for issuance. 

89-1713. Purpose of bonds—petition, requirements and contents of. 

89-1714. Provisions of existing laws applicable. 

89-1715. Limitation of actions attacking decrees—validation of districts and 
district acts. 

89-1701. (7208) Limitations on debt-incurring power. The board of 


commissioners or other officers of the district shall have no power to incur 
any debt or liability whatever, either by issuing bonds or otherwise, except as 
provided in this act; and any debt or liability incurred in excess of such 
express provisions shall be and remain absolutely void, except that for 
the purpose of organization or for any of the immediate purposes of this 
act, or to make or purchase surveys, plans, and specifications, or for 
stream gauging and gathering data, or to make any repairs occasioned 
by any calamity or other unforeseen contingency, the board of commis- 
sioners may, in any one year, incur the indebtedness of as many dollars 
as there are acres in the district, and may cause warrants of the district 
to issue therefor, bearing interest at the rate not to exceed six per centum 
per annum. 


History: En. Sec. 38, Ch. 146, L. 1909; the district, were required to follow de- 


amd. Sec. 1, Ch. 110, L. 1913; amd. Sec. 1, 
Ch. 127, L. 1913; re-en. Sec. 7208, R. C. M. 
1921. See also Sec. 89-1901. 


Federal Court Required to Follow Mon- 
tana Supreme Court Decisions 

The federal courts, in determining 
whether bonds issued by Montana irriga- 
tion district were general obligations of 


cisions of the supreme court of Montana 
holding that such bonds, issued pursuant 
to Montana statutes, were not general ob- 
ligations of irrigation district, but merely 
a charge against land within the district. 
(Citing sections 89-1701, 89-1703, 89-1706, 
89-1714 and 89-1801). Toole County Irr. 
Dist. v. Moody, 125 F 2d 498. 


A79 


89-1702 


Subsequent Agreement Void as to Mak- 
ing Bonds General Obligations of District 


Recovery could not be had against dis- 
trict in action on irrigation district bonds 
on ground that bonds, even if not general 
obligations of district when issued, had 
become so by reason of a subsequent agree- 
ment, where action was not based on the 
agreement and agreement, in so far as it 
purported to make the bonds general obli- 
gations of district, was void. Toole County 
Irr. Dist. v. Moody, 125 F 2d 498. 
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References 


State ex rel. Malott v. Board of County 
Commrs., 89 M 37, 296 P 1. 


Collateral References 


Waters and Water Courses@230. 

94 C.J.S. Waters § 322. 

43 Am. Jur. 287, Publie Securities and 
Obligations, § 21 et seq. 


(7209) Exemption of irrigation district property. The bonds 


issued under the provisions of this act, rights of way, ditches, flumes, pipe- 
lines, dams, water rights, reservoirs, and other property of like character, 
belonging to any irrigation district, shall not be taxed for state, county, or 


municipal purposes. 


History: En. Sec. 39, Ch. 146, L. 1909; 
re-en. Sec. 7209, R. C. M. 1921. 


Subdivision of State 


Although the authority of the legislature 
to declare by this section that irrigation 
districts shall not be taxed for state, coun- 
ty or municipal purposes may be ques- 
tioned, there is no doubt that it was deal- 


ing with a district as a part of the state 
itself rather than an enterprise fostered 
by the state. Crow Creek Irr. Dist. v. 
Crittenden, 71 M 66, 72, 227 P 63, ex- 
plained in 85 M 466, 476, 279 P 369. 


Collateral References 


Taxation@234. 
84 C.J.S. Taxation § 259. 


89-1703. (7210) Petition for bonds and action thereon. (1) For the 
purpose of providing the necessary funds for constructing the necessary irri- 
gation canals and works, including drainage works, and works for the gener- 
ation and distribution of electrical energy within said district, and acquiring 
the necessary property and rights therefor, and for the purpose of acquiring 
by purchase, or otherwise, waters, water rights, canals, reservoirs, reservoir 
sites, and irrigation works, drainage works, and works for the generation 
and distribution of electrical energy constructed, or partially constructed, 
and for the purpose of meeting the expense theretofore incurred or to be 
thereafter incurred incident to such construction or acquisition of such 
works and property, including administrative, engineering and legal ex- 
penses, and for the assumption, as principal or guarantor, of indebtedness 
to the United States on account of district lands, and for the purpose of 
otherwise carrying out the provisions of this act, and of providing a 
sum sufficient to pay the interest on all of such bonds for five (5) years, 
or less, the board of commissioners of any district, heretofore or here- 
after organized under the provisions of this act, may authorize and issue 
the negotiable coupon bonds of the district, as and in the manner hereinafter 
provided. A sum sufficient to redeem or pay all, or any portion, of the 
existing indebtedness of such district, evidenced by outstanding bonds, 
delinquent interest coupons and accrued interest, or warrants, together 
with all delinquent and accrued interest, whether such indebtedness be 
due or not due, or which has or may hereafter become payable at the option 
of the district, or by consent of the bondholders, or by any lawful means, 
may be included as a portion of the necessary funds for which said bonds 
are authorized and issued. 
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(2) No bonds provided for in this section shall be authorized or issued 
by or on behalf of any irrigation district organized hereunder, and no con- 
tract shall be made with the United States as in section 89-1301, provided, 
except upon a petition signed by at least sixty per centum (60%) in number 
and acreage of the holders of title or evidence of title to lands included with- 
in said district, or by seventy-five per centum (75%) in number and acreage 
of the holders of title or evidence of title to such lands who are residents 
of the county or counties in which lands of the district are situated. Such 
petition shall be addressed to the board of commissioners; shall set forth 
the aggregate amount of bonds to be issued, and the purpose or purposes 
thereof; shall have attached thereto an affidavit verifying the signatures 
to said petition; and shall be filed with the secretary of the board of 
commissioners. When bonds, however, are issued for the sole purpose 
of redeeming or paying the existing and outstanding bonds or warrants, 
or both, including delinquent and accrued interest, of such district, such 
bonds may be authorized and issued in the manner provided for by sections 
89-1712 and 89-1713. 


(8) Upon the filing of such petition, the board of commissioners shall, 
by appropriate order or resolution, authorize and direct the issuance of the 
bonds of the district to the amount and for the purpose or purposes 
specified in the petition, fix the numbers, denominations, and maturity 
or maturities of said bonds; specify the rate of interest thereon; and 
whether payable annually or semiannually; designate the place of pay- 
ment of said bonds and the interest coupons, within or without the state 
of Montana; prescribe the form of said bonds and interest coupons to be 
attached thereto; and provide for the levy of a special tax, or assessment 
as in this act provided on all the lands in the district for the irrigation 
and benefit of which said district was organized and said bonds are issued, 
or said contract is to be made, sufficient in amount to pay the interest 
on and principal of said bonds when due and all amounts to be paid to 
the United States under any contract between the district and the United 
States, acompanying which bonds of the district have not been deposited 
with the United States as in section 89-1301 provided. 


(4) If contract is to be made with the United States as in section 89-1301 
provided, and bonds are not to be deposited with the United States in con- 
nection with such contract, the board of commissioners need not authorize 
the issuance of bonds, or if bonds are required in addition to such contract, 
may authorize bonds only for the amount needed in addition to such con- 
tract. Such order or resolution shall also provide for the confirmation 
proceedings in the district court hereinafter mentioned. 

History: En. Sec. 40, Ch. 146, L. 1909; by it, the county treasurer is not author- 
amd. Sec. 11, Ch. 145, L. 1915; amd. Sec. ized to seize and sell personal property of 
7, Ch. 153, L. 1917; amd. Sec. 5, Ch. 116, a delinquent owner of lands within the 


L. 1919; re-en. Sec. 7210, R. C. M. 1921; district, but must proceed in the manner 
amd. Sec. 7, Ch. 157, L. 1923; amd. Sec. 1, prescribed by chapter 199 of the Political 


Ch. 185, L. 1929. Code, R. C. M. 1935 (84-4101 et seq.) for 
; the collection of state and county taxes 
Collection of Delinquent Assessments made a lien upon real property. State ex 


In the collection of tax or assessment rel. Spokane & Eastern Trust Co. v. Nich- 
levied by an irrigation district for the olson, 74 M 346, 351, 240 P 837, 
payment of the interest on bonds issued 
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Effect of Federal Court’s Application of 
Montana Decisions 


The federal courts, in determining 
whether bonds issued by Montana irriga- 
tion district constituted general obliga- 
tions of district, were required to give 
effect to decisions of Montana supreme 
court holding that bonds, which had been 
issued prior to decisions, were not general 
obligations of district as against conten- 
tion that such action would amount to 
giving the decisions a “retroactive” effect. 
Such application did not constitute an 
‘impairment of obligation of contract,” 
since the court’s decision was merely that 
the obligation allegedly impaired, did not 
exist; notwithstanding that those decisions 
were in conflict with earlier decisions of 
the Montana court. Toole County Irr. Dist. 
v. Moody, 125 F 2d 498. 


Effect of Final Judgment 


Upon its creation an irrigation district 
becomes absolute as an entity and has the 
power of issuing bonds against the lands 
embraced in its confines for the purpose of 
carrying out the provisions of the act un- 
der which created, and if the board of 
commissioners orders bonds issued and no 
appeal is taken from the judgment of the 
district court confirming and ratifying the 
proceedings of the board, the judgment 
cannot thereafter be called in question in 
the absence of allegation and proof of 
fraud. Drake v. Schoregge, 85 M 94, 100, 
DideriGare 


Extent of Liability 


Bonds issued by an irrigation district 
are not a general obligation of the district 
but are a charge against the lands within 
the district. State ex rel. Malott v. Board 
of County Commrs., 89 M 37, 95, 296 P 1, 
overruling Cosman v. Chestnut Valley Irr. 
Dist., 74 M 111, 114, 238 P 879, 40 ALR 
1344, (Mr. Justice Galen dissenting.) 


Maintenance Done by United States 


Subdivision (2) is clearly limited to 
authorization for the original bond issue 
or contract with the United States and 
does not preclude the district from levy- 
ing assessments to reimburse the United 
States for maintenance work necessarily 
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done by it. United States v. Fort Belknap 
Irr. Dist., 197 F Supp 812, 825. 


Refunding Bonds 


In June, 1929, proceedings for the re- 
funding of irrigation district bonds were 
had under sec. 7210, R. C. M. 1921, as 
amended by chapter 157, Laws of 1923, 
providing for the authorization of such 
bonds in the mode prescribed by sec. 7226, 
R. C. M. 1921, as amended by the same 
chapter. Section 7210, R. C. M. 1921 was 
amended by chapter 185, Laws of 1929, 
which act, however, did not become effec- 
tive until July 1, 1929. Since see. 7226, 
R. C. M. 1921, was repealed by chapter 
155 of the 1929 Laws and was not in effect 
when the bonds were authorized, the re- 
peal of section 7226, incorporated by refer- 
ence in section 7210, did not affect the 
latter section and the injunction was prop- 
erly denied in an action to enjoin issuance 
of bonds. Gustafson v. Hammond [Irr, 
Dist., 87 M 217, 219, 287 P 640. 


Remedy for Enforcement 


While the law under which public bonds 
are issued becomes as much a part of the 
contract with the bondholders as though 
incorporated in the bonds, the legislature 
may by subsequent statutes change the 
remedy given them to enforce payment, 
provided the new remedy is as efficacious 
as the one afforded under the original act; 
otherwise the obligations of the contract 
would be impaired contrary to the provi- 
sions of section 10, article I, of the fed- 
eral Constitution. State ex rel. Malott v. 
Board of County Commrs., 89 M 37, 80, 
296 P 1, : 


References 


O’Neill v. Yellowstone Irr. Dist., 44 M 
492, 508, 121 P 283; Crow Creek Irr. Dist. 
v. Crittenden, 71 M 66, 71, 227 P 63; In re 
Fort Shaw Irr. Dist., 81 M 170, 176, 261 
P 962; Midland Development Co. v. Cove 
Irr. Dist., 102 M 479, 480, 58 P 2d 1001; 
Toole County Irr. Dist. v. State, 104 M 
420, 429, 67 P 2d 989; Tomich v. Union 
Trust Co., 31 F 2d 515. 


Collateral References 
30 Am, Jur, 658, Irrigation, §§ 87-90. 


(7211) Confirmation by district court. (1) Within ten (10) 


days after the adoption of the order or resolution mentioned in the pre- 
ceding section, the board of commissioners shall file a petition in the district 
court of the judicial district wherein is located the office of said board, to 
determine the validity of the proceedings had relative to the issuance of 
said bonds and to the levy of said special tax or assessment. 

Such action shall be in the nature of a proceeding in rem, and jurisdiec- 
tion of all parties interested shall be had by notice given as hereinafter 
provided. Such petition shall set forth (1) generally, the establishment 
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and organization of the district; (2) a certified copy of the petition 
mentioned in the preceding section; (3) a certified copy of the order or 
resolution mentioned in the preceding section; (4) a prayer for the con- 
firmation of the proceedings of the board stated in the petition, and for 
the confirmation of the bond issue and the special tax or assessment levied 
to pay the bonds and interest thereon. 


(2) Upon the filing of said petition in the district court, the court or 
judge thereof shall fix the time for the hearing of said petition, which shall 
not be less than fifteen (15) days from the date of filing the petition in said 
court, and shall order the clerk of the court to give notice of the filing of 
said petition and the date of the hearing thereon, by publication at least once 
a week for two calendar weeks in a newspaper published or of general 
circulation in the county where the office of the board of commissioners of 
the district is situated, and also by posting a written or printed copy of 
such notice in at least three public places in each division of the district, 
the first of such publications and such posting to be not less than fifteen 
(15) days prior to the date fixed for said hearing. 

(3) Said notice shall state the substance of the petition and the time 
and place fixed for the hearing thereon, and that any person interested in or 
whose rights may be affected by the issuance or sale of said bonds, or 
the levy of said special tax or assessment, or the proceedings had or to 
be had by the said board of commissioners with respect to said matters, may, 
on or before the day fixed for the hearing of said petition, demur to or 
answer said petition, and may appear at said hearing and contest the 
granting of the prayer of said petition, and the entry of any order of 
confirmation pursuant thereto. 

Any person interested in or whose rights may be affected by the 
issuance or sale of said bonds, or the levy of said special tax or assessment, 
or the proceedings had or to be had hy the board of commissioners of the 
district in connection with said matters, and the entry of any order of 
confirmation pursuant thereto, may enter his appearance in such proceed- 
ings and demur to or answer said petition and contest the granting of the 
prayer of said petition. 

(4) The provisions of Title 93 respecting the demurrer or answer 
to a verified complaint shall be applicable to a demurrer or answer 
to said petition. The persons so demurring to or answering said petition 
shall be the defendants in the proceeding, and the board of commissioners 
shall be the plaintiff. Every material statement of the petition, not spe- 
cifically controverted by the answer, shall be taken as true, and every 
holder of title or evidence of title to lands included in the district failing 
to answer or demur to the petition shall be deemed to admit as true all 
the material statements hereof. The procedure in such action shall be 
determined by Title 93. 

(5) Upon the hearing the district court shall find and determine whether 
the provisions and requirements of the preceding section have been complied 
with, and notice of the filing of the petition in the district court and of 
the time and place of the hearing thereon has been duly given for the 
time and in the manner herein prescribed, and shall have power and juris- 
diction to examine and determine the regularity, legality, and validity 
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of the proceedings had preliminary and relative to the issuance of the 
bonds, and the levy of the special tax or assessment in the petition men- 
tioned, and the legality and validity of said bonds and special tax or 
assessment, and any and all actions taken by the board of commissioners 
in connection with said matters, and shall hear all objections filed to 
said proceedings, or any part thereof, or to the issuance of said bonds, 
or the levy of the said special tax or assessment or any portion thereof. 
The court, in inquiring into the regularity, legality, and validity of said 
proceedings, shall disregard any error, omission, or other irregularity 
which does not affect the substantial rights of the parties to said pro- 
ceedings. The court may ratify, approve, and confirm said proceedings 
in whole or in part, and may ratify, approve, and confirm said bonds and 
special tax or assessment, and enter its judgment or decree accordingly. 
(6) From any such judgment or decree an appeal may be taken to the 
supreme court at any time within ten (10) days from the entry of such 
judgment or decree. Such appeal shall be taken, perfected, and heard in the 
manner prescribed by Title 93 covering appeals from district courts to 
the supreme court. If no such appeal be taken within the time afore- 
said, or if taken and the judgment or decree of the district court be 
affirmed by the supreme court, such judgment or decree shall be forever 
conclusive upon all the world as to the validity of such bonds and said 
special tax or assessment, and the same shall never be ealled into question 
in any court in the state. The costs of said proceedings shall be allowed 


or apportioned between the parties in the discretion of the court. 


History: Hn. Sec. 41, Ch. 146, L. 1909; 
re-en, Sec. 7211, R. C. M. 1921; amd. Sec. 
1,.Ch.ci61), Ll. 1925; amd. sec. 2.0 Ch os. 
Ti) 1929. 


Cross-Reference 


Application of Montana Rules of Civil 
Procedure to this section, M. R. Civ. P., 
Rule 81(a) and Table A. 


Appearance by Objectors 


In a proceeding by the commissioners of 
an irrigation district to secure confirma- 
tion of a contemplated contract with the 
United States to take over irrigation 
works constructed by the federal govern- 
ment and to raise the necessary funds by 
assessments upon the irrigable lands in 
the district, verified objections of object- 
ing owners, which in effect were answers 
by way of confession and avoidance, were 
properly treated as answers. In re Fort 
Shaw Irr. Dist., 81 M 170, 176 et seq., 261 
P 962. 


Effect of Confirmation 


In the absence of fraud in the proceed- 
ings, the order of the district court estab- 
lishing the district, and that directing the 
issuance of bonds, are, unless appeals be 
taken from said orders within the pre- 
scribed time, res adjudicata, and consti- 
tute an estoppel against thereafter liti- 
gating the validity of district bonds. 


O’Neill v. Yellowstone Irr. Dist., 44 M 
492, 511, 121 P 283. 

Upon its creation an irrigation district 
becomes absolute as an entity and has 
the power of issuing bonds against the 
lands embraced in its confines for the pur- 
pose of carrying out the provisions of the 
aet under which created, and if the board 
of commissioners orders bonds issued and 
no appeal is taken from the judgment of 
the district court confirming and ratifying 
the proceedings of the board, the judgment 
cannot thereafter be called in question in 
the absence of allegation and proof of 
fraud. Drake v. Schoregge, 85 M 94, 102, 
Bi Eats 

Under sections 89-1703 and 89-1704, a 
decree confirming bond proceedings, from 
which no appeal was taken, could not be 
set aside in an independent equitable ac- 
tion on the ground that the court exceeded 
its power in deciding that the tax levy was 
authorized by section 89-1703. Midland 
Development Co. v. Cove Irr. Dist., 102 M 
479, 58 P 2d 1001. 

In an action to have a contract of sale 
of lands ineluded in an irrigation district 
which had issued bonds reformed, and liens 
against the lands arising from the bond 
issues canceled, on the ground of fraud 
in the creation of the district, where most 
of the bonds had been issued before 
plaintiffs made the purchase, and no ap- 
peal had been taken from the judgment of 
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the district court confirming their validity, 
their legality cannot, under this section, 
be called in question thereafter, the bonds 
then constituting a lien upon all the lands 
in the district. Krueger v. Morris, 110 M 
509, 566, 107 P 2d 142. 


Effect of Failure to Appeal 


Landowners and mortgagees of land in 
district, who did not appeal from order 
and decree ratifying, approving, and con- 
firming issuance of bonds for irrigation 
district under sections 89-1703 and 89-1704, 
were concluded thereby, and could not 
question decree in suit to enjoin payment 
of bonds and collection of taxes for pay- 
ment thereof. Tomich v. Union Trust Co., 
31 F 2d 515. 


Effect of Failure to Object or Contest 


Landowner, whose land was described in 
petition for organization of irrigation dis- 
trict under sections 89-1202 to 89-1206, and 
for issuance of bonds under sections 89- 
1703 and 89-1704, and who had notice of 
proceedings, but did not appear at hearing 
and object to inclusion of his land, could 
not question court’s conclusion collaterally 
in suit to enjoin collection or payment of 
bonds issued, and to enjoin collection of 
taxes for payment thereof. Tomich v. 
Union Trust Co., 31 F 2d 515. 


Pleading 


Plaintiff’s allegations that there existed 


89-1705. 


89-1705 


an encumbrance on land within an irriga- 
tion district by virtue of a bond issue and 
that such issue had been regularly made, 
levied and issued were mere legal conclu- 
sions; to show the validity of the bond is- 
sue, proper pleading required a showing 
that the district court had made an order 
of confirmation, which, if made, may be 
alleged as “having been duly given and 
made,” under section 93-3806 (since re- 
pealed). Clark v. Demers, 78 M 287, 291, 
254 P 162. 


Questions Considered on Appeal 


In a proceeding for the confirmation of 
a resolution passed the commissioners of 
an irrigation district for the execution of 
a contract with the United States to take 
over federal irrigation works, instituted 
pursuant to the provisions of this section, 
the question whether nonirrigable lands 
were subject to the contemplated tax levy 
was not one presented for determination 
and may not be considered on appeal, it 
being presumed that when the levy is 
made only irrigable lands will be ineluded 
within the assessment. In re Fort Shaw 
Irr. Dist., 81 M 170, 176 et seq., 261 P 962. 


References 

State ex rel. Malott v. Board of County 
Commrs., 89 M 37, 105, 296 P 1. 

Collateral References 

30 Am. Jur. 658, Irrigation, § 87 et seq. 


(7212) Details relating to bonds. (1) All bonds issued under 


the provisions of this act shall be payable in gold coin of the United States, 
of the standard weight and fineness existing at the time of the issue; and 
shall run for a period not longer than forty years from their date, but may 
contain a clause providing for their prior redemption and payment, at 
the option of the board of commissioners of the district, on any interest 
payment date after five years from their date. Instead of straight maturity 
bonds, bonds may be issued to mature serially at such times and in such 
amounts as the board of commissioners shall determine, but no bonds so 
issued shall run for a longer period than forty years from the date of issue. 
Said bonds shall bear interest from their date until paid at a rate not to 
exceed six per centum per annum, payable annually or semiannually, the 
installments of interest to date of maturity of principal to be evidenced 
by appropriate coupons attached to each bond. Said bonds and interest 
coupons shall be payable at such place or places, within or without the 
state of Montana, as the board of commissioners shall prescribe. 

(2) Such bonds shall be of such denomination or denominations, and in 
such form, as the board of commissioners shall prescribe. An issue of bonds 
is hereby defined to be all the bonds issued in accordance with a resolution 
or order of the board of commissioners. Each issue of the bonds of a district 
shall be numbered consecutively as authorized, and the bonds of each issue 
shall be numbered consecutively. The board of commissioners shall fix the 
date of said bonds, or may divide any issue into two or more divisions and 
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fix different dates for the bonds of each respective division. The date 
of any bond must be subsequent to the order or resolution authorizing 
it and prior to its delivery to a purchaser from the district. 

(8) All bonds issued hereunder shall be signed by the president and 
attested by the secretary of the board under the corporate seal of the 
district, and each of the interest coupons to be attached to said bonds 
shall be executed by the signatures of said president and secretary. Each 
bond shall be signed, and each interest coupon shall be executed, by the 
president and secretary of the board of commissioners who may be in 
office at the date of said bond and coupons, or at any time thereafter 
prior to the delivery of said bond to the purchaser thereof from the 
district. 

(4) The board of commissioners may provide for the registration of 
bonds in their discretion. The secretary of the board of commissioners and 
county treasurer, each shall keep a record of the bonds sold, or otherwise 
disposed of, their date, number, amount, maturity, or maturities, to whom 
sold, rate of interest, and the place or places of payment thereof. 


History: En. Sec. 42, Ch. 146, L. 1909; 
amd. Sec. 1, Ch. 17, Ex. L. 1919; re-en. 


Sec. 7212, R. C. M. 1921; amd. Sec. 8, Ch. 
157, L. 1923; amd. Sec. 12, Ch. 260, L. 1959, 


DECISIONS UNDER FORMER LAW 


Straight Maturity Bonds Share Pro Rata 
in Funds Available for Payment 


Straight maturity bonds were issued by 
an irrigation district under sec. 7212, 
R. C. M. 1921 prior to amendment by 
ch. 157, Laws of 1923. The fund from 
which they were payable was insuffi- 
cient to make payment in full and could 
not be replenished by assessment. The 
money remaining in the fund was held 


numbering, since they were not to mature 
serially and neither ch. 157, Laws of 1923, 
nor ch. 155, Laws of 1929, indicates legis- 
lative intent that the bonds as issued did 
not rank equally in order of payment. 
State ex rel. Central Auxiliary Corp. v. 
Rorabeck, 111 M 320, 326, 108 P 2d 601. 


References 
O’Neill v. Yellowstone Irr. Dist., 44 M 


properly distributed pro rata among the 492, 513, 121 P 283. 


outstanding bonds, without regard to their 


89-1706. (7213) Liens of bonds. All bonds issued hereunder and all 
amounts to be paid to the United States under any contract between the 
district and the United States, accompanying which bonds of the district 
have not been deposited with the United States as in section 89-1301 pro- 
vided, shall be a lien upon all the lands originally or at any time included 
in the district for the irrigation and benefit of which said irrigation district 
was organized and said bonds were issued, and for the benefit of which such 
contract between the district and the United States was made, except 
upon such lands as may at any time be included in such district on 
account of the exchange or substitution of water under the provisions of 
section 89-1611, if any there be; and all such lands shall be subject 
to a special tax or assessment for the payment of the interest on and 
principal of said bonds; and all amounts to be paid to the United States 
under any such contract between the district and the United States, and 
said special tax or assessment, shall constitute a first and prior lien 
on the land against which levied, to the same extent and with like force 
and effect as taxes levied for state and county purposes. 


History: En. Sec. 43, Ch. 146, L. 1909; 8, Ch. 153, L. 1917; amd. Sec. 8, Ch. 116, 
amd. Sec. 12, Ch. 145, L. 1915; amd. Sec. IL. 1919; re-en. Sec. 7213, R. C. M. 1921. 
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Charge against Lands 


Bonds issued by an irrigation district 
are not a general obligation of the dis- 
trict but are a charge against the lands 
within the district. State ex rel. Malott 
v. Board of County Commrs., 89 M 37, 
74 et seq., 296 P 1, overruling Cosman v. 
Chestnut Valley Irr. Dist., 74 M 111, 238 
P 279. (Mr. Justice Galen dissenting.) 


Encumbrance 


This section, making bonds issued by an 
irrigation district a lien upon all the lands 
in the district, created a lien which con- 
stituted an encumbrance against them, 
within the meaning of the term “encum- 
brance” as used in section 84-4161, provid- 
ing that a tax deed conveys to the grantee 
absolute title “free of all encumbrances.” 
State ex rel. Malott v. Board of County 
Commrs., 89 M 37, 74 et seq., 296 P 1 
explained in 218 F Supp 722, 726. 


Extinguishment of Lien 


Under this section the lien of irrigation 
district bonds against the lands in the dis- 
trict for delinquent taxes is extinguished 
by the tax deed issued to the county. State 
ex rel. Malott v. Board of County Commrs., 
89 M 37, 74 et seq., 296 P 1, explained in 
218 F Supp 722, 726. 

Where lands in an irrigation district were 
sold for delinquent taxes and tax deed was 
issued to the county, the purchaser from 
the county took title free of the lien of 
the bonds. Delinquent assessments for the 


5) 


89-1707. 


(7214) Sale of bonds—cancellation of unused bonds. 


89-1707 


payment of the bonds and interest may 
not be included in future assessments 
made against other lands in the district, 
the lands sold, however, remaining liable 
to assessments for maintenance and re- 
pairs. State ex rel. Malott v. Board of 
County Commrs., 89 M 37, 74 et seq., 296 
P 1, explained in 218 F Supp 722, 726. 


Statutory Provision Part of Bondhold- 
ers’ Contract 


The provision of sec. 7229, R. C. M. 
1921 (now repealed) in foree in 1919 
when district organized, that issued bonds 
and any assessment made for payment 
thereon should be a lien upon the lands 
in the district against which levied, be- 
came a part of the bondholders’ contract 
with the district, the same as though it 
had been incorporated in the bonds. Toole 
County Irr. Dist. v. State, 104 M 420, 436, 
67 P 2d 989. 


References 


O’Neill v. Yellowstone Irr. Dist., 44 M 
492, 513, 121 P 283; State ex rel. Spokane 
& Eastern Trust Co. v. Nicholson, 74 M 
346, 351, 240 P 837; Drake v. Schoregge, 
85 M 94, 100, 277 P 627; State ex rel. 
Malott v. Cascade County, 94 M 394, 398 
et seq., 22 P 2d 811; State ex rel. Central 
Auxiliary Corp. v. Rorabeck, 111 M 320, 
325, 108 P 2d 601; Weinstein v. Black 
Diamond 8S. 8S. Corp., 31 F 2d 519; Toole 
County Irr. Dist. v. Moody, 125 F 2d 498, 
499, 


(1) 


Bonds issued under the provisions of this act shall be issued, negotiated, 
and sold by or under the direction of the board of commissioners, but shall 
never be sold for less than ninety per cent of their par value and accrued 
interest thereon to date of delivery. The said board may sell said bonds from 
time to time in such quantities as may be necessary and most advantageous 
to raise money for the purposes for which said bonds were issued. 


(2) Before making any sale the board shall, at a meeting by resolution, 
declare its intention to sell a specified amount of the bonds, and the day 
and hour and place of such sale, and shall cause such resolution to be 
entered in the minutes, and notice of the sale to be given, by publication 
thereof at least once a week for three successive calendar weeks in some 
newspaper in the county where the office of the board of commissioners 
is located, and in any other newspaper within or without the state at its 
discretion. The notice shall state that sealed proposals will be received 
by the board at its office, for the purchase of bonds, till the day and 
hour named in the resolution. At the time appointed the board shall 
open the proposals and award the purchase of the bonds, or any portion 
or portions thereof, to the highest responsible bidder or bidders; provided, 
however, that said board may reject any or all bids. In case no award 
is made, the board thereafter may either readvertise said bonds, or any 
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part thereof, for sale or sell the same, or any part thereof, at private sale. 
Coupons evidencing unearned interest shall be detached and canceled. 

(3) Any bonds issued hereunder may, in the discretion of the board of 
commissioners, be issued direct in payment and satisfaction of the contract 
or purchase price of any irrigation works, canals, water, water rights, 
or other property constructed or acquired by or for the district, or may 
be deposited with the United States as in section 89-1301 provided. 

(4) Any bonds which may have been authorized but which have not 
been sold or deposited as security for funds advanced or to be advanced, and 
against which the state, United States, or any other person, firm or corpora- 
tion shall have no elaim to or equity in, may be canceled by the board 
of commissioners by appropriate resolution or order, and after the can- 
cellation of said bonds the same shall not be sold or otherwise disposed 
of and shall be invalid and of no effect, and the board shall have no 
authority to replace such canceled bonds without an authorization from 
the members of the district similar to that which provided for their 
issuance. 


History: En. Sec. 44, Ch. 146, L. 1909; in which interest coupons remained on 


amd. Sec. 13, Ch. 145, L. 1915; re-en. Sec. 
7214, R. C. M. 1921; amd. Sec. 9, Ch. 157, 
L. 1923. 


Amortization Bonds 


Chapter 28, Laws of 1923 (45-805), 
providing that the state, municipal corpo- 
rations or districts in issuing bonds shall 
give preference to amortization bonds and 
accept serial bonds only when the former 
cannot be negotiated to good advantage, is 
inapplicable to the issuance of irrigation 
district bonds, and the provisions of the 
irrigation law (89-1703 to 89-1705 and 89- 
1707), dealing with the subject specially, 
are controlling. Walden v. Bitter Root 
Irr. Dist., 68 M 281, 293, 217 P 646. 


Unearned Interest 


bond, not eanceled, and unearned portion 
of them was repaid to district by trans- 
feree, was proper procedure, under this 
section, requiring that irrigation district 
bonds should never be sold at less than 
90 per cent of value “and accrued interest 
thereon to date of delivery.” American 
Surety Co. of New York v. Cove Irr. Dist., 
24 F 2d 18. 


References 

O’Neill v. Yellowstone Irr. Dist., 44 M 
492, 513, 121 P 283; State ex rel. Malott 
v. Board of County Commrs., 86 M 595, 
600, 285 P 932. 


Collateral References 
43 Am. Jur. 373, Public Securities and 


Obligations, § 126 et seq. 
Transfer of bonds of irrigation district, 


89-1708. (7215) Delivery of bonds—disposition of proceeds. In the 
event that bonds are sold for cash, they shall be delivered by the board of 
commissioners to the county treasurer of the county wherein the office of the 
district is located, who shall deliver them to the purchaser upon receipt 
of the purchase price therefor, and after making a complete record of the 
same. Delivery of the bonds sold may be made by the county treasurer 
to the purchaser at any place or places within or without the state of 
Montana, and said county treasurer may receive the proceeds of the sale 
of said bonds at said place or places of delivery. The county treasurer 
shall thereupon place the proceeds of said sale to the credit of said district ; 
and the same shall be paid out by the county treasurer only upon the 
written order of the board of commissioners, signed by the president and 
secretary under the seal of the district. Said proceeds shall be expended 
for the purpose or purposes for which said bonds were issued, and for no 
other. Provided, in case any portion of the funds realized from the sale 
of bonds are not needed immediately for the purpose for which said bonds 
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were issued, the board of commissioners whenever, in its judgment, the 
Same may be to the best interests of the district, shall have the power and 
authority to direct the investment of such funds, or any portion thereof, 
in interest-bearing securities of the United States, or of the state of Montana, 
or in interest-bearing certificates of deposit of national or state banks 
approved by the state superintendent of banks; provided, however, that 
in the event of such deposit said banks shall first furnish an indemnity 
bond to be approved by said board of commissioners and the state super- 
intendent of banks. The county treasurer shall transfer to the credit 
of the district, and place to the credit of such fund or funds as the board 
of commissioners may direct, all interest received upon money or securities 
of the district entrusted to his care. 


History: En. Sec. 45, Ch. 146, L. 1909; References 
re-en. Sec. 7215, R. C. M. 1921; amd. Sec. Crow Creek Irr. Dist. v. Crittenden, 71 
10, Ch. 157, L. 1923. M 66, 71, 227 P 63. 


89-1709. (7215.1) Amending or supplementing original contracts with 
United States—authorization—limitation. The board of commissioners of 
any irrigation district established and organized under and by virtue of the 
laws of Montana, whenever deemed advisable and to the interests of the 
district, shall have the power and authority to enter into any contract with 
the United States supplementing or amending any original contract with the 
United States, said original contract having been entered into pursuant 
to the provisions of sections 89-1301, 89-1703 and 89-1704, provided, that 
such supplementary or amendatory contract does not increase the amount 
of the principal indebtedness of the district to the United States as it exists 
at the date of the supplementary or amendatory contract authorized under 
the provisions of section 89-1703. 

History: En. Sec. 1, Ch. 71, L. 1933. 


89-1710. (7215.2) Petition not necessary—board to authorize. In case 
any supplementary or amendatory contract shall be made with the United 
States hereunder, no petition as required by section 89-1703 shall be neces- 
sary, nor shall the board of commissioners of such irrigation district be re- 
quired to proceed under section 89-1704 for a judicial confirmation of the 
making of such contract and the terms thereof. It shall be sufficient in the 
ease of a contract made with the United States hereunder for the board of 
commissioners of any irrigation district to authorize the execution of the 
same by its president and secretary by appropriate resolution adopted at 
any regular or special meeting of said board of commissioners. 

History: En. Sec. 2, Ch. 71, L. 1933. 


89-1711. (7215.3) Ratification of supplementing or amending contracts. 
Any contract between the United States and any irrigation district hereto- 
fore made as a contract supplementing or amending any original contract 
between the United States and any irrigation district, and which original 
contract was entered into pursuant to the laws of the state of Montana 
governing the making of a contract between the United States and an 
irrigation district, and which said supplementary or amendatory contract 
was not authorized by petition of the district landowners and thereafter 
judicially confirmed by a court of competent jurisdiction is hereby ratified, 
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approved, and confirmed as a valid and subsisting contract of such irrigation 
district. 
History: En. Sec. 3, Ch. 71, L. 1933. 


89-1712. (7226.1) Refunding bonds—authorization for issuance. Any 
irrigation district may issue refunding bonds; and all of the provisions of 
the act relating to the creation, organization, government, management, 
control, operation, administration and dissolution of irrigation districts 
under the jurisdiction of the public service commission of Montana, being 
sections 3953 to 4025, as far as applicable and except as otherwise provided 
herein, shall apply to such refunding bonds and to the issuance thereof. 


History: En. Sec. 1, Ch. 155, L. 1929. Power of municipality or other govern- 

NOTE.—Sections 3953 to 4025 were re- mental body to issue refunding bonds to 

pealed by ch. 75, Laws of 1929. retire obligation in respect of which the 

creation and maintenance of a sinking 

References fund by taxation is required by constitu- 

Gustafson v. Hammond Irr. Dist., 87 M_ tional or statutory provision. 157 ALR 
217, 219, 287 P 640. 794, 


Collateral References 
43 Am. Jur. 392, Public Securities and 
Obligations, § 151 et seq. 


89-1713. (7226.2) Purpose of bonds—petition, requirements and con- 
tents of. Any irrigation district may issue such refunding bonds for the 
purpose of redeeming or paying the indebtedness, or any portion thereof, 
of the district, whether represented by existing and outstanding bonds, 
interest coupons thereof, or warrants, or both, including accrued and unpaid 
interest on said bonds, coupons and warrants, and whether such indebtedness 
be due or not due, or which has or may hereafter become payable at the 
option of the district, or by consent [of] bondholders or warrant holders, or 
both, or by any legal means, and whether such indebtedness be now existing 
or may hereafter be created, and there shall not be funds in the treasury 
of such district available for the payment of the same. Such refunding 
bonds may be issued in one or more series. The petition for such refunding 
bonds signed, as required by law, by at least sixty per centum (60%) 
in number and acreage of the holders of title or evidence of title to the 
lands included within said district, addressed to the board of directors or 
commissioners of the district, may contain the following specifications, 
in addition to the matters now required by law, viz.: 

(a) How many series of bonds shall be issued; and 

(b) The terms, conditions and hens of the said bonds, and the terms 
and conditions upon which each of said series of bonds shall be exchanged 
for outstanding bonds of said district, if the same are to be exchanged 
and not sold; and any such specifications when set forth in the said 
petition shall be controlling upon the said board of directors or commis- 
sioners. The petitioners shall set forth with particularity in such specifi- 
cations the contract of exchange to be made and they shall have power 
to inelude therein any term, requirement, grant, transfer of property or 
rights, covenant and condition whatsoever that shall be deemed by the 
said petitioners to be for the best interests of the said district; and that 
the board of directors or commissioners of the district shall have the power 
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to authorize and direct the issuance of the said bonds accordingly, and 
to make any such contract, and to bind the irrigation district thereby. 
History: En. Sec. 2, Ch. 155, L. 1929. Compiler’s Note 


The compiler has inserted the bracketed 
word “of” in the first paragraph. 


89-1714. (7231) Provisions of existing laws applicable. That the pro- 
visions of sections 89-1708 and 89-1801, with reference to the disposition of 
the proceeds of bonds mentioned therein, and the levy and collection of a 
special tax or assessment for the payment of the principal and interest of 
such bonds, and the creation of a sinking fund, and the issuance of 
warrants for the payment of interest, and the investment of the funds in 
any sinking fund created, shall apply to the bonds issued hereunder, and 
all other provisions of chapter 146 of the session laws of Montana of 1909, 
as amended, with reference to the levy and collection of a special tax and 
assessment, not inconsistent or in conflict with the provisions of this act, 
shall apply to the bonds issued hereunder, the same as to the bonds men- 
tioned therein. 

History: En. Sec. 6, Ch. 252, L. 1921; 89-1208, 89-1301 to 89-1314, 89-1401, 89- 


re-en, Sec. 7231, R. C. M. 1921. 1402, 89-1404 to 89-1408, 89-1501, 89-1601 
to 89-1612, 89-1701 to 89-1708, 89-1801 to 
Compiler’s Note 89-1804, 89-1809 to 89-1812, 89-1814, 89- 


Chapter 146, Laws of 1909, referred to 1815, 89-1831, 89-1832, 89-2101 to 89-2107, 
above, is compiled as sections 89-1201 to 89-2109 and 89-2110. 


89-1715. (7231.1) Limitation of actions attacking decrees—validation 
of districts and district acts. No suit, action or proceeding shall be brought 
in any court in this state attacking the validity or regularity of any order or 
decree of the court purporting to establish a district hereunder or correcting 
or amending any order or decree creating a district after the expiration of 
six months from the date of the recording of the order establishing the 
district or the order correcting or amending the same. All districts here- 
tofore established by order of the court and having a de facto existence 
of at least one year, are hereby declared to be valid and legally created 
subdivisions of the state, and the regularity and validity of the creation 
of such districts or of the proceedings had for the extension of the bound- 
aries thereof shall not be open to question in any court in this state, and 
all acts and proceedings of any such district and of its board of commis- 
sioners leading up to the authorization, issuance or sale of bonds or the 
proposed issuance or sale of bonds, are hereby legalized, ratified, confirmed 
and declared valid to all intents and purposes, and all such bonds whether 
sold heretofore or hereafter are hereby legalized and declared to be valid 
and legal obligations of and against the irrigation district so issuing and 
selling the same, provided, that nothing in this section contained shall be 
deemed or construed to confirm, approve or validate any warrant issued, 
or disbursement made, or any contract entered into for the expenditure 
of money, by the board of commissioners on behalf of any district. 


History: En. Sec. 2, Ch. 54, L. 1923. to constitutional objections based on the 
provisions of section 13, article XV, sec- 
Constitutionality tion 27, article III, section 23, article V, 


This statute and sec. 4024, R. C. M. 1921 and section 1, article VIII, of the state 
(since repealed), curing defects in the cre- constitution, or the fourteenth amendment 
ation of irrigation districts, held not open to the Constitution of the United States. 
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State ex rel. Malott v. Board of County 
Commrs., 86 M 595, 604, 285 P 932; Judith 
Basin Land Co. v. Fergus County, 50 F 2d 
792. 

Defects in Proceedings 

Irregularities in the issuance of irriga- 
tion district bonds, such as that the judg- 
ment of the district court authorizing and 
confirming the bonds to be issued and the 
assessment or tax for their payment was 
never entered in the minutes of the court, 
that the meetings of the irrigation com- 
missioners were not held within the con- 
fines of the district, although within the 
county, and that the bonds were sold for 
less than ninety per cent of their par 
value, were cured by see. 4024, R. C. M. 
1921 (since repealed), and this section. 
State ex rel. Malott v. Board of County 
Commrs., 86 M 595, 604, 285 P 932. 


Lack of Jurisdiction 
This section and sec. 4024, R. C. M. 1921 
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(since repealed), validating proceedings 
theretofore had in the creation of irriga- 
tion districts, and in the authorization, is- 
suance and sale of bonds by them, cannot 
be given the effect of curing a want of 
jurisdiction over a landowner and his 
lands when his irrigated lands were in- 
cluded without his written consent and 
without an opportunity to be heard in op- 
position to their inelusion, due to failure 
of notice of the hearing on the petition 
for the creation of the district. Scilley 
v. Red Lodge-Rosebud Irr, Dist., 83 M 282, 
298, 272 P 543, distinguished in 102 M 479, 
483, 58 P 2d 1001 and 131 M 390, 393, 310 
P 2d 1058; Judith Basin Land Co. v. 
Fergus County, 50 F 2d 792. 


References 

Drake v. Schoregge, 85 M 94, 105, 277 
P 627; Toole County Irr. Dist. v. State, 
104 M 420, 429, 67 P 2d 989, 


CHAPTER 18 
IRRIGATION DISTRICTS—TAXES AND ASSESSMENTS 


Section 89-1801. 


Tax or assessment to pay bonds and interest. 
Added lands to pay proportional share of bonded indebtedness. 


Determination of irrigable area—apportionment and distribution of 
Cancellation of assessment for federal projects on amendment of 
Assessments on federal contracts—district lying partly without state. 


Funds for payment of each series of bonds to be kept distinct. 


County commissioners to levy irrigation taxes and assessments, when. 


Proceedings where land struck off to county and not redeemed. 
Purchase by district of lands sold for delinquent taxes and assess- 


Purchase by district of lands sold at tax sale and tax sale certificates 


Powers of commissioners to purchase lands sold at tax sales, tax sale 


certificates, to operate lands—sale of lands—suit—quieting title— 


Partitioning interest in tax deed lands in certain irrigation districts. 


89-1802. 
89-1803. All irrigable lands chargeable alike. 
89-1804. Annual tax levy—apportionment when tracts divided. 
89-1805. Determination of irrigable area. 
89-1806. 
costs of proposed works or improvements. 
89-1807. 
contracts. 
89-1808. 
89-1809. Conclusiveness of tax or assessment. 
89-1810. 
89-1811. County treasurer as custodian of district funds. 
89-1812. Collection of taxes or assessment. 
89-1813. 
89-1814. Transmission of funds from other counties. 
89-1815. Delinquent sale—redemption. 
89-1816. Proceeds of sale. 
89-1817. Debenture certificates—assignment. 
89-1818. Redemption of lands sold. 
89-1819. Sale by county commissioners when land not redeemed. 
89-1820. 
89-1821. Duty of county treasurer. 
89-1822. 
ments—revolving fund for—credits and expenditures. 
89-1823. 
—payment. 
89-1824. Issuance of tax deed. 
89-1825. Sale by district of tax deed lands purchased. 
89-1826. Action to quiet title in district. 
89-1827. 
general powers. 
89-1828. Period of redemption—application for tax deed. 
89-1829. Application of act. 
89-1830. 
89-1831. Liability of county treasurers. 
89-1832. Sale or transfer of lands. 
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89-1801. (7232) Tax or assessment to pay bonds and interest. (1) All 
bonds and the interest thereon issued hereunder, and all payments due or 
to become due to the United States under any contract between the district 
and the United States, accompanying which bonds of the district have not 
been deposited with the United States as in section 89-1301 provided, shall be 
paid by revenue derived from a special tax or assessment levied as herein- 
after provided upon all the lands ineluded in the district, except upon 
such lands as have been included in such district on account of the 
exchange or substitution of water under the provisions of section 89-1611, 
if any there be; and all the lands in the district at the time said bonds 
are issued, and all lands subsequently included which are so chargeable 
under the provisions of this act, shall be and remain liable to be taxed 
and assessed for the payment of said bonds and interest, and all payments 
due or to become due to the United States under any contract between the 
district and the United States, accompanying which bonds of the district 
have not been deposited with the United States as in section 89-1301 
provided. 


(2) It shall be the duty of the board of commissioners of the district, in 
the order or resolution authorizing and directing the issuance of bonds 
of the district, mentioned in section 89-1703, to provide for the annual levy 
and collection of a special tax or assessment upon all the lands included 
in the district and subject to taxation and assessment as aforesaid, sufficient 
in amount to meet the interest on said bonds promptly when and as the 
same accrues, and to discharge the principal thereof at their maturity, or 
respective maturities, and to meet all payments due or to become due to 
the United States under any contract between the district and the United 
States, accompanying which bonds of the district have not been deposited 
with the United States as in section 89-1301 provided, at the times such 
payments by such contract become due and payable. Where straight 
maturity bonds are issued, it shall be the duty of the board of commis- 
sioners of the district to create and maintain a sinking fund sufficient to 
pay and discharge said bonds at maturity. If said bonds shall be issued 
for twenty years or less, there shall be annually levied for such sinking 
fund a special tax or assessment, as aforesaid, sufficient to produce a net 
amount represented by the quotient found by dividing the aggregate 
amount of the principal of the bonds by the number of years the bonds 
have to run; but if said bonds are issued for more than twenty years, 
then it shall not be necessary to levy a special tax or assessment for 
sinking fund until the twentieth year prior to the maturity of the bonds, 
at which time and each year thereafter there shall be levied and collected 
a special tax or assessment sufficient to produce a net sum equal to one- 
twentieth part of the aggregate amount of the principal of the bonds. 


(3) <A certified copy of such resolution shall be filed with the clerk of the 
board of county commissioners of each county in which the lands of the 
irrigation district lie, and the special tax or assessment therein provided for 
shall be levied and collected as hereinafter prescribed, and when so eol- 
lected shall, by the county treasurer having custody of the funds of the dis- 
trict, be placed in a special fund and used solely for the payment of all 
amounts due or to become due to the United States under any contract be- 
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tween the district and the United States, accompanying which bonds of the 
district have not been deposited with the United States as in section 89-1301 
provided, and for the payment of the interest on and principal of said 
bonds when due, so long as any of said bonds or the interest coupons 
thereto appertaining remain outstanding and unpaid. 


(4) In the event that for any reason any special tax or assessment here- 
inabove provided for cannot or shall not be levied and collected in time to 
meet any interest falling due on any bonds issued hereunder, then the board 
of commissioners shall have the power and authority, and it shall be their 
duty, to provide for and pay such interest when due, either out of any of the 
funds in hand in the treasury of the district not otherwise appropriated, 
or by warrants (which may bear interest at a rate not to exceed six per- 
ecentum per annum) drawn against the next district tax or assessment 
levied or to be levied. Said warrants shall be in addition to those mentioned 
in section 89-1701. 


(5) The board of commissioners shall have power and authority to 
direct the investment of the funds in any bond sinking fund aforesaid, in 
interest-bearing securities, whenever in their judgment the same may be to 
the best interest of the district. But all such securities shall be converted 
into cash in time to meet the principal on the bonds, payable from such 


sinking fund promptly at their maturity. 


History: En. Sec. 46, Ch. 146, L. 1909; 
amd. Sec. 14, Ch. 145, L. 1915; re-en. Sec. 
7232, R. C. M. 1921. 


Cross-Reference 


Officer’s liability with respect to funds, 
sees. 59-534, 59-535. 


Collection of Taxes 


In the collection of tax or assessment 
levied by an irrigation district for the 
payment of the interest on bonds issued by 
it, the county treasurer is not authorized 
to seize and sell personal property of a 
delinquent owner of lands within the dis- 
trict, but must proceed in the manner 
prescribed by chapter 199 of the Political 
Code of 1935 (84-4101 et seq.), for the 
collection of state and county taxes made 
a lien upon real property. State ex rel. 
Spokane & Eastern Trust Co. v. Nicholson, 
74 M 346, 350, 240 P 837, 


Distribution Pro Rata When Funds In- 
sufficient—When Interest Should Be Re- 
tired First 


Where the bonds issued by an irrigation 
district were straight maturity, and not 
serial, bonds, and the fund out of which 
they were payable was insufficient to make 
full payment of them all and could not 
be replenished by further assessments, the 
money remaining was properly distributed 
pro rata, irrespective of the fact that 
other holders had been paid in full. If 
the fund is insufficient to pay the principal 
but there is sufficient to pay the only re- 
maining unpaid coupon holder, his coupons 


should be paid first, placing all holders on 
a parity in that respect. State ex rel. 
Central Auxiliary Corp. v. Rorabeck, 111 
M 320, 326, 108 P 2d 601. 


Power to Levy Taxes 


An irrigation district organized under 
the laws of this state exercises some gov- 
ernmental functions; for example, it may 
levy taxes (this section), which is the 
exercise of one of the highest preroga- 
tives of sovereignty. Crow Creek Irr. 
Dist. v. Crittenden, 71 M 66, 69, 227 P 63. 

Authority to issue irrigation bonds im- 
ples an authority to levy a tax to pay 
them. Judith Basin Ivr, Dist. v. Malott, 
73 F 2d 142, 97 ALR 504. 


References 


Cosman v. Chestnut Valley Irr. Dist., 74 
M 111, 112 et seq., 288 P 879, 40 ALR 
1344; Drake v. Schoregge, 85 M 94, 100, 
277 P 627; State ex rel. Malott v. Board 
of County Commrs., 89 M 37, 80 et seq., 
296 P 1; State ex rel. Malott v. Cascade 
County, 94 M 394, 398 et seq., 22 P 2d 811; 
Toole County Irr. Dist. v. State, 104 M 420, 
431, 436, 67 P 2d 989; United States v. 
Fort Belknap Irr. Dist., 197 F Supp 812, 
825, 826. 


Collateral References 


Waters and Water Courses€231, 

94 C.J.S. Waters § 332 et seq. 

30 Am. Jur. 661, Irrigation, § 91 et seq.; 
48 Am. Jur. 564, Special or Local Assess- 
ments, § 1 et seq. 
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89-1802. (7233) Added lands to pay proportional share of bonded in- 
debtedness. Where a district is extended after the construction of works 
of irrigation, including drainage works, to include other irrigable lands, 
such included lands shall be chargeable with such proportion of the bonded 
indebtedness incurred or authorized to be incurred by any district, and such 
proportion of the indebtedness incurred under any contract between the 
district and the United States, accompanying which bonds of the district 
have not been deposited with the United States, as in section 89-1301 pro- 
vided, as the district court shall order, as provided in sections 89-1402 to 
89-1408 ; and the board of commissioners of the district shall provide for the 
levy of a special tax or assessment against such included lands on acount of 
said bonds and the interest thereon; and on account of any payments 
under any contracts between the district and the United States, accom- 
panying which bonds of the district have not been deposited with the 
United States, as in section 89-1301 provided; and said special tax or assess- 
ment shall be levied and collected as and in the manner as the special 
tax assessment against the lands of the original district on account of 
the payments under any contract between the district and the United States, 
accompanying which bonds of the district have not been deposited with 
the United States, as in section 89-1301 provided, and on account of which 
said bonds and the interest thereon is provided for, levied, and collected; 
and upon the extending of any such district, the total of said bond indebted- 
ness, or indebtedness due to the United States, shall be reapportioned, 
spread, and equalized upon and over the entire area thereof, as provided 
in section 89-1706. 


History: En. Sec. 47, Ch. 146, L. 1909; 9, Ch. 153, L. 1917; amd. Sec. 7, Ch. 116, 
amd. Sec. 15, Ch. 145, L. 1915; amd. Sec. lL. 1919; re-en. Sec. 7233, R. C. M. 1921. 


89-1803. (7234) All irrigable lands chargeable alike. All irrigable 
lands in each irrigation district, except such lands as have been included 
within such district on account of the exchange or substitution of water, 
under the provisions of section 89-1611, shall pay at the same rate for 
all purposes for which said lands are charged; providing however, that 
there may be a minimum charge of five dollars ($5.00) against each sep- 
arately owned tract of land regardless of its size, as hereinafter provided 
in section 89-1804; and except that whenever water used for the irrigation 
of any lands within an irrigation district shall be obtained by pumping to 
different elevations, the cost of maintenance, operation, and pumping to 
each separate elevation shall be apportioned and levied upon the lands 
lying under the ditch or ditches running from that particular elevation, 
in such manner as may be determined fair and equitable by the board of 
commissioners after considering the facts in each case. Such apportionment 
shall be made by the board of commissioners and included each year in the 
assessment provided for by section 89-1804. 

The amount of such assessment for maintenance, operation, and pump- 
ing of water to each separate elevation, whenever there are different ele- 
vations, shall be determined by the board of commissioners in such manner, 
and upon such notice to the persons interested in said district, as said 
board in its rules and regulations may provide; and provided further, that 
where contract shall have been made with the United States, the lands 
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within the district, whether originally included or later annexed to 
the district, shall pay in accordance with the federal reclamation 
laws and the public notices, orders, and regulations issued thereunder, and 
in compliance with any contracts made by the United States with the 
owners of said lands; and in compliance further, with the contract between 
the districts and the United States; and provided further, that where 
the works necessary for the completed project shall be constructed pro- 
gressively, over a period of years, and that where a portion of the lands 
within the district are or can be irrigated one year or more before the 
completion of the entire project, then and in that case, such lands, so 
irrigated or that can be so irrigated through the built portion of the 
project, shall pay for the cost of operating that portion of the project 
serving them with irrigation water, and also shall pay such portion of 
the interest charges as its irrigable area bears to the irrigable area of 
the entire project; and in case of lands having appurtenant thereto a 
partial water right or partial rights in a system of irrigation other than 
that of the districts, the amounts payable shall be equitably apportioned. 
History: En. Sec. 48, Ch. 146, L. 1909; rel. Malott v. Board of County Commrs., 
amd. Sec. 10, Ch. 153, L. 1917; amd. Sec. 89 M 37, 91, 296 P 1; United States v. Fort 


1, Ch. 158, L. 1921; re-en. Sec. 7234, R. C. Belknap Irr. Dist., 197 F Supp 812, 826. 
Mic"1921*" amd. Sec: 18, Ch.7157;77 1923; 


amd. Sec. 1, Ch. 136, L. 1925; amd. Sec. Collateral References 
1, Ch. 135, L, 1961. 30 Am. Jur. 662, Irrigation, § 92. 
References Discrimination between property within 


O’Neill v. Yellowstone Irr. Dist., 44 M 2nd that outside governmental districts as 
492, 508, 121 P 283; In re Gallatin Irr, to rates. 4 ALR 2d 598, 610. 
Dist., 48 M 605, 612, 140 P 92; State ex 


89-1804. (7235) Annual tax levy—apportionment when tracts divided. 
(1) On or before the second Monday in July each year the board of com- 
missioners of each irrigation district organized hereunder shall ascertain 
the total amount required to be raised in that year for the general admin- 
istrative expenses of the district, including the cost of maintenance and 
repairs, and the total amount to be raised that year for interest on and 
principal of the outstanding bonded or other indebtedness of the district, 
including any indebtedness incurred under any contract between the district 
and the United States accompanying which bonds of the district have not 
been deposited with the United States as in section 89-1301 provided, and 
shall levy against each forty-acre tract or fractional lot as designated by 
the United States public survey, or platted lot, if land is subdivided in 
lots and blocks (or where land shall be owned in less than forty-acre tracts 
or in less than the platted lot, then against each such tract) of land in the 
district, that portion of the said respective total amounts so to be raised 
which the total irrigable area of any such tract bears to the total irrigable 
area of the lands in the district, so that each acre of irrigable land in the 
district shall be assessed and required to pay the same amount as every 
other acre of irrigable land therein, unless otherwise specifically pro- 
vided; providing however, that the board of commissioners may make a 
minimum charge of five dollars ($5.00) against each separately owned 
tract of land, regardless of its size. 

(2) In the event that the ownership of any such forty-acre tract, or 
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other subdivision of land in the district, shall be divided after a special 
tax or assessment against the same has been levied, each or either of the 
owners of such tract or subdivisions shall be entitled to have such special 
tax or assessment equitably apportioned to and against said divisions of 
such tract or subdivisions, so that each owner shall be enabled to pay 
such special tax or assessment against his portion of such tract or sub- 
division, and have the same discharged from the lien thereof; providing 
however, that in no event shall the charge against any separately owned 
tract of land be less than five dollars ($5.00). 


(3) Except that a minimum charge of five dollars ($5.00) may be 
charged against any separately owned tract of land, regardless of its 
size, when the irrigable land in a tract contains two (2) acres or more, 
not more than four dollars per acre, against each irrigable acre of land 
in the district, shall be levied in any one year on account of administrative 
expenses and cost of maintenance and repairs, but this provision shall not 
invalidate any warrant lawfully issued or to be issued; provided, how- 
ever, that this limitation shall not apply to any district supplying water 
by means of any system other than a gravity system. 


(4) Whenever the board of commissioners has provided for the pay- 
ment of any indebtedness of the district by levy of a special tax or as- 
sessment, and thereafter makes provision for the payment of said indebted- 
ness by the issuance of bonds, said board may cancel any portion or all of 
said levy theretofore made to raise funds to pay said indebtedness; and 
whenever said board has provided for the payment of any indebtedness of 
the district by the authorization of bonds and the levy of a special tax or 
assessment to pay the principal of and interest on said bonds, the [and] 
thereafter cancels said issue of bonds as provided for in section 89-1707 
said board may cancel any portion or all of said levy theretofore made to 
raise funds to pay the principal of er interest on said bonds so canceled, 
and refund to the respective persons paying the same the funds, if any, in 
the custody of the county treasurer collected for the purpose of meeting 
the principal of and interest on such bonds so canceled. 

(5) <Any land or lands which may for any reason have escaped assess- 
ment in any previous year or years may be assessed or listed for the omitted 
years and omitted charges, in any subsequent year at the time of the making 
of the assessment in and for such subsequent year, but no such assessment 
shall be made later than three years after the occurrence of such omission. 


History: En. Sec. 49, Ch. 146, L. 1909; 
amd. Sec. 16, Ch. 145, L. 1915; amd. Sec. 
1, Ch. 148, L. 1921; re-en. Sec. 7235, R. C. 
M. 1921; amd. Sec. 19, Ch. 157, L. 1923; 
amd. Sec. 2, Ch. 135, L. 1961. 


Compiler’s Note 


The compiler has inserted the bracketed 
word “and” in subd. (4). 


Amount of Levy 

The limitation on the amount of the 
levy set out in subdivision (3) refers 
only to administrative expenses and the 
cost of maintenance and repairs incurred 
by the district, and it does not limit the 


amount that may be levied to reimburse 
the United States for maintenance neces- 
sarily undertaken by it pursuant to the 
original contract. United States v. Fort 
Belknap Irr. Dist., 197 F Supp 812, 826. 


Apportionment of Assessments 


The apportionment of assessments for 
administrative expenses, maintenance, re- 
pairs, ete., of an irrigation district on 
the basis of the irrigable area in each 
tract of land of forty acres or less, pre- 
seribed by this section, is neither unrea- 
sonable nor arbitrary, in view of the fact 
that that method has had the benefit of 
long experience in other states and the 
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consensus of opinion is that no fairer 
method has been devised. Walden v. Bit- 
ter Root Irr. Dist., 68 M 281, 290, 291, 217 
P 646. 


Authority to Tax 


The provision made by this section for 
the raising of revenue for the mainte- 
nanee and operation of irrigation districts 
is sufficiently broad to enable them to 
meet exactions of the taxing power of the 
state. Buffalo Rapids Ivr. Dist. v. Col- 
leran, 85 M 466, 480, 279 P 369. 


Ordinary Running Expenses 
Ordinary overhead or running expenses 
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Special Assessment by Irrigation Dis- 
trict 


Assessment for 1921 through 1926 and 
the collection of water charges due under 
it, later attempted in 1949, was barred by 
subdivision (5) of this section. Vail v. 
Custer County, 132 M 205, 315 P 2d 993, 
1000. 


References 


Drake v. Schoregge, 85 M 94, 103, 277 
P 627; State ex rel. Malott v. Cascade 
County, 94 M 394, 414, 22 P 2d 811; Toole 
County Irr. Dist. v. State, 104 M 420, 431, 
67 P 2d 989; State ex rel. DeKalb v. Fer- 
rell, 105 M 218, 221, 70 P 2d 290. 


of a district are to be met by an annual 
levy of taxes. In re Gallatin Irr. Dist., 
48 M 605, 612, 140 P 92. 


89-1805. (7235.1) Determination of irrigable area. (1) For the pur- 
pose of determining the number of acres of irrigable lands in each forty-acre 
tract or fractional lot as designated by the United States public survey, or 
platted lot, if land is subdivided in lots and blocks (or where land shall be 
owned in less than forty-acre tracts or in less than the platted lot, then 
against each such tract) of land in the district, the board of commissioners of 
any irrigation district organized hereunder, whenever deemed advisable 
and at any time except as otherwise provided, may cause a careful topo- 
graphical survey and map of said lands to be made, as well as a specific 
examination of the character of the soil of each such tract. Upon com- 
pletion of such survey and maps, and examination, the board shall give 
notice that at a meeting of said board, to be held at the office of the board 
on a day to be fixed in said notice, said board will determine the irrigable 
area of each such tract of land in the district and that it will hear and 
consider any objection on the part of any landowner in the district to 
such determination and to adjustment of the irrigable area of said district 
or of any lands within any tract or subdivision thereof. It shall not be 
necessary to describe said tracts in said notice. Such notice shall be given 
by publication, once a week for two successive calendar weeks, in a news- 
paper of general circulation in the county where the office of the board 
is located, and where lands of any irrigation district lie in more than one 
county, such notice shall also be published in a newspaper or newspapers 
of general circulation in each such county. The last publication of said 
notice shall be at least five days prior to the date fixed for said meeting. 

(2) At such meeting, the board shall proceed to determine and fix the 
number of acres in each tract or subdivision irrigable from the works or 
proposed works of the district, and shall hear all persons interested who 
may appear, and shall continue in session from day to day (exclusive 
of Sundays and legal holidays) as long as may be necessary and until said 
determination of irrigable area shall have been completed. The board 
shall hear all evidence offered, including maps and surveys caused to be 
prepared by it as well as maps and surveys prepared by any owner of 
lands. Upon such determination, the irrigable area so fixed shall become, 
and thereafter be, the acreage upon which any special tax or assessment 
shall be levied, and each irrigable acre shall pay at the same rate as every 
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other acre of irrigable land in said district shall pay; and any special tax 
or assessment levied for any purpose shall be a lien upon the entire forty- 
acre tract or fractional lot as designated by the United States public survey, 
or platted lot, if land is subdivided in lots and blocks (or where land 
shall be owned in less than forty-acre tracts or in less than the platted lot, 
then against each such tract) of land in the district of which said irrigable 
area forms a part, and said lien shall attach to said entire tract as of the 
first Monday of March in the year in which said special tax or assessment 
is levied. 

(3) Upon completing such determination, the board shall fix, by appro- 
priate resolution or order, the total acreage and the irrigable acreage of each 
such tract or subdivision, and shall cause to be prepared a list of all lands 
in said district, which list shall contain an accurate description of each 
such forty-acre tract or fractional lot as designated by the United States 
publie survey, or platted lot, if land is subdivided in lots and blocks (or 
where land shall be owned in less than forty-acre tracts or in less than 
the platted lot, then against each such tract) of land in said district, the 
total acreage and the number of irrigable acres therein as so fixed and 
determined, and the name of the owner, or holder of title or evidence of 
title thereof, ascertained as provided in section 89-1201. Such list, when 
completed and adopted, shall be filed in the office of the board of com- 
missioners and shall remain there for public inspection. A certified copy 
of such resolution and list shall be filed with the county clerk and re- 
corder of each county in which any portion of the lands in said district 
are situated; provided, however, there shall be omitted from such copy 
lands not situated in the county in which such copy is filed. 

(4) No special tax or assessment shall be levied against any forty-acre 
tract, or fractional lot as designated by the United States public survey, or 
platted lot, if land is subdivided in lots and blocks (or where lands shall 
be owned in less than forty-acre tracts or in less than the platted lot, then 
against each such tract) found by said board to contain no irrigable land; 
nor shall any lien created after the order of determination herein provided 
for attach to any such tract, nor shall the owner, or owners, of any tract 
or tracts have any vote or votes in any proceeding or election under the 
provisions of Chapter 146 of the Laws of 1909, or any amendment thereof, 
or act supplementary thereto, after the making of such order, unless his 
said land, or a portion thereof, be found by said board to contain an area 
irrigable from the works, or proposed works, of said district. 

(5) Upon the determination provided for in this section, the board of 
commissioners shall have the power to refund any taxes paid, or cancel any 
unpaid taxes or assessments, levied upon an acreage in excess of that so 
fixed by said order of determination, and where necessary, may issue 
warrants therefor. 

(6) Within sixty days after such resolution adopting said list, the board 
of commissioners may petition the district court for confirmation of their 
acts in determining the irrigable area, as aforesaid, and in refunding or 
eanceling any taxes or assessments. The majority in number and acreage 
of the holders of title or evidence of title to lands in said district, ascer- 
tained as in this act provided, may, likewise, within such sixty-day period, 
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petition the district court for review of the actions of the board of com- 
missioners. But one of such proceedings, if prosecuted to determination, 
shall be exclusive of the other. Upon such proceeding, the court may order 
any assessment of taxes upon any land or lands to be reduced or raised 
according to the irrigable area as found by the court, or taxes previously 
levied upon any area shown to be excessive, to be refunded or canceled. 

(7) The provisions of section 89-1402, regarding the procedure as 
well as the right and time to appeal, shall apply to any proceeding instituted 
in pursuance of the provisions of this section; provided, however, that 
nothing in this section shall be deemed or construed to affect or impair 
the lien of any bonds issued by the district; and provided, further, that if 
confirmation proceedings are held and a certified copy of the order of 
confirmation be filed with the county clerk and recorder of the county 
in which any portion of said lands is situated, it shall not be necessary 
to file in said office the certified copy of the resolution and order of the 
board, or of the list, hereinabove provided for. 

(8) Provided, however, that where districts have been established in 
order to co-operate with the United States under the federal reclamation 
laws heretofore or hereafter enacted, or under any act of Congress, which 
shall permit of the performance by the United States of work in this 
state, for the purposes of construction of irrigation works, including drain- 
age works, or for purchase, extension, operation, or maintenance of con- 
struction works, or for the assumption as principal or guarantor, of indebted- 
ness to the United States on account of district laws, the determination 
of the irrigable area of the lands in said district may be made by the said 
board of commissioners in the manner in this section provided or by the 
United States at the option of the latter, and, if the United States determines 
the irrigable area, the proceeding for the apportionment and distribution 
of the costs of the proposed works or improvements, hereinafter provided 
for in section 89-1806 shall not be had. 


History: En. Sec. 20, Ch. 157, L. 1923. 


Compiler’s Note 
Chapter 146, Laws of 1909, referred to 


in subd. (4) is compiled as sections 89- 


1201 to 89-1208, 89-1301 to 89-1314, 89- 
1401, 89-1402, 89-1404 to 89-1408, 89-1501, 


89-1601 to 89-1612, 89-1701 to 89-1708, 


89-1801 to 89-1804, 89-1809 to 89-1812, 
89-1814, 89-1815, 89-1831, 89-1832, 89-2101 
to 89-2107, 89-2109 and 89-2110. 


Application 

The provisions of this section that no 
special assessment shall be levied for irri- 
gation district purposes against any forty- 
acre tract found by the board of commis- 
sioners not to contain any irrigable land, 
ete., apply only to bonds issued after the 
irrigable area of the district shall have 
been determined and do not have refer- 
ence to bonded obligations incurred prior 
to the order excluding nonirrigable lands 


from the district as organized. Drake v. 
Schoregge, 85 M 94, 277 P 627. 

89-1806. (7235.2) Determination of irrigable area—apportionment and 
distribution of costs of proposed works or improvements. (1) Whenever a 
petition for the issuance of bonds of any irrigation district organized here- 
under shall have been filed, as hereinbefore in section 89-1703 provided, the 
board of commissioners of such district shall examine, or cause to be exam- 
ined, each forty-acre tract or fractional lot as designated by the United 
States public survey, or platted lot, if land is subdivided in lots and blocks 
(or where land shall be owned in less than forty-acre tracts or in less than 
the platted lot, then against each such tract) of land in said district, and 
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cause a careful topographical survey and map to be made, in the manner 
provided for in section 89-1805. Upon such examination, he board shall de- 
termine the number of irrigable acres in each such tract; and shall appor- 
tion and distribute the cost of the works or presente for which said 
bonds are to be issued, over the tracts within said district according to the 
irrigable area in each of said tracts or subdivisions, so that each such irri- 
gable acre shall be required to bear the same een of such costs as each 
other irrigable acre in said district, and the special tax or assessment levied 
to meet the principal of and interest on said bonds so authorized, shall be- 
come a lien upon the entire tract of which such irrigable area forms a part 
or portion as of the first Monday in March of the year in which such special 
tax or assessment is levied, and the number of irrigable acres in each such 
tract as so determined shall not be diminished but may be increased during 
the term for which any such bonds may be issued or until the bonds shall 
be liquidated in full. 

(2) Provided, however, that if a proceeding for the determination, in 
whole or in part, of the irrigable area of the lands in said district has 
already been had, or a topographical survey or maps thereof prepared, or 
a court confirmation of said prior proceedings had, in part or in full, the said 
board may, in its discretion, adopt all or such portions of said prior pro- 
ceedings; and in such an event, it shall not be necessary to cause an 
additional survey, or maps, or examination, of any of such tracts to be again 
made, or to redetermine the irrigable area of any such tract. 


(3) The board shall make such determination after hearing had and 
shall fix the total acreage and the irrigable acreage, and shall cause a list of 
such irrigable area to be made and filed and the proceedings of the board 
in connection with such determination, including said hearing and notice 
of said hearing, and order or resolution fixing the irrigable area and the 
preparation and filing of said list, shall conform to the requirements set 
forth in section 89-1805. At such hearing, the said board shall also deter- 
mine the amount and rate per acre necessary to be levied against each 
irrigable acre in the district to meet the interest on and principal of said 
authorized bond issue, and any tax levied for such purposes shall be a 
lien upon the entire tract of which said irrigable area forms a part. If 
any landowner in the district shall appear before the board at said time 
and pay in cash the amount fixed against his said land as its proportion 
of the amount found necessary for the purposes for which said bonds were 
authorized and are to be issued, his land shall be excluded from the hen 
of the bond issue and the amount of bonds intended to be issued shall 
be reduced by the amount of such payment. Any person interested who 
shall fail to appear before the board at said meeting shall not thereafter 
be permitted to contest the proceedings of said board, or any part thereof, 
except upon special application to the court in the proceedings for the 
confirmation of said bonds and a showing of reasonable excuse for failure 
to appear before said board of commissioners. 

(4) In case any such landowner makes objection to the proceedings of 
said board in determining the irrigable area in his own or any other tract 
of land, or the amount or rate per acre of the special tax and assessment 
to be levied against each irrigable acre in the district for the purposes 
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of the proposed bond issue, and said objection is overruled by the board, 
such objection without further proceedings shall be regarded as appealed 
to the district court, and shall, with the other proceedings of said board 
at said meeting, be heard at the proceedings to confirm said bonds, as 
provided in section 89-1704, and when so confirmed, said order overruling 
such objection and confirming the order of the board determining the 
irrigable area of each tract of land and apportioning the cost of the 
improvement thereto, shall become final, binding and conclusive upon said 
landowner and upon the district, unless appealed from as in said section 
89-1704 provided. 

(5) Provided, however, that whenever the irrigable area of the lands in 
any irrigation district shall have been determined and confirmed, no owner 
or holder of title or evidence of title to lands in said district, during the 
period of any bonds thereafter authorized shall be issued and outstanding, 
shall have the taxable acreage of his said lands fixed or adjudicated in the 
manner provided by sections 89-1404 to 89-1408, in such manner or to 
such extent as to reduce the acreage subject to the payment of such bonds 
or interest thereon, or in such manner as to affect the security of such 
bonds or interest thereon. 

History: En. Sec. 20, Ch. 157, L. 1923. References 


Drake v. Schoregge, 85 M 94, 101, 277 P 
627. 


89-1807. (7235.3) Cancellation of assessment for federal projects on 
amendment of contracts. In any case where the board of commissioners of 
any irrigation district has made a levy or assessment under the provisions 
of section 89-1804 and included therein any amount due the United States 
under any contract or agreement for the purchase of any irrigation works or 
for the operation and maintenance of any irrigation works, or while acting 
as fiscal agent for the United States or under any authorization of the 
district by the United States to make collections of moneys for or on behalf 
of the United States in connection with any Federal Reclamation Project, 
as provided in section 89-1301, and the United States shall thereafter, modify 
or supplement such contract or agreement so as to eliminate certain charges 
under said contract or agreement, or so as to make such charges due at 
a later date or dates than originally provided in said contract or agreement, 
said board of commissioners are empowered to direct the cancellation of 
said levy or assessment theretofore made to raise funds to pay the United 
States that are under such modification or supplemental contract or agree- 
ment made due and payable at a later date or dates. 

History: En. Sec. 1, Ch. 103, L. 1923. References 


United States v. Fort Belknap Irr. Dist., 
197 F Supp 812, 826. 


89-1808. (7236) Assessments on federal contracts—district lying partly 
without state. Where a contract has been entered into or may be hereafter 
entered into between an irrigation district and the United States the board 
of commissioners shall have the power to levy assessments against all of the 
land within the district for any and all of the purposes hereinbefore 
enumerated, and, in addition thereto, the power to levy assessments against 
any or all of the lands in said district in compliance with such contract; 
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provided further, that where irrigation works lie partly in the state of 
Montana and partly in an adjacent state, the board of commissioners may 
contract with the district or districts in the adjacent state for the mutual 
construction of works, operation and maintenance of work, drainage and 
other matters, and things pertaining to said works, and shall have the 
power to levy assessments against any or all lands within the district 
necessary to carry out the provisions of such contract. 


History: En. Sec. 1, Ch. 4, Ex. L. 1921; 
re-en. Sec. 7236, R. C. M. 1921; amd. Sec. 
2, Ch. 103, L. 1923. 


89-1809. (7237) Conclusiveness of tax or assessment. In determining 
the proper and just tax or assessment to be levied against any land for 
district purposes, the finding of the board of commissioners of the district, 
in the absence of fraud or mistake, shall be conclusive and final, except as 
herein otherwise provided. 


History: En. Sec. 50, Ch. 146, L. 1909; 
re-en. Sec. 7237, R. C. M. 1921. 


89-1810. (7238) Funds for payment of each series of bonds to be kept 
distinct. When more than one series of bonds shall have been issued by a 
district, the funds for the payment of each series shall be kept separate and 
distinct, and when contract is made between the district and the United 
States, accompanying which bonds of the district have not been deposited 
with the United States, as in section 89-1801 provided, the funds for the 
payment to be made under any such contract shall be kept separate and 
distinct. 


History: En. Sec. 52, Ch. 146, L. 1909; 
amd. Sec. 17, Ch. 145, L. 1915; re-en. Sec. 
7238, R. C. M. 1921. 


89-1811. (7239) County treasurer as custodian of district funds. The 
county treasurer of the county wherein the office of an irrigation district is 
located shall be the custodian of all funds belonging to the district, and 
he shall pay out such funds upon the order of the board of commissioners, 
except as to payments on bonds and interest, and payments under any 
contract between the district and the United States, accompanying which 
bonds of the district have not been deposited with the United States, as 
in section 89-1301 provided, for which no order shall be necessary; such 
orders shall be signed by the president and secretary of the board, and 
shall bear the official seal of the district. Where such orders are for the 
payment of money for construction work, the same shall be accompanied 
by and attached to the written estimate of the engineer in charge of such 
construction work. 


History: En. Sec. 53, Ch. 146, L. 1909; treasurer, i. e., the relation of debtor and 
amd. Sec. 18, Ch. 145, L. 1915; re-en. Sec. creditor is created between the county and 


7239, R. C. M. 1921. the district. State ex rel. Blenkner v. 
tah Stillwater County, 104 M 387, 392, 66 P 2d 
County Debtor of District 788. 


When funds of an irrigation district 
are deposited with the county treasurer References 
they become county funds for which the Crow Creek Irr. Dist. v. Crittenden, 71 
district has a credit on the books of the M 66, 71, 227 P 63; State ex rel. Carters- 
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ville Irr. Dist. v. McGraw, 74 M 164, 165, Collateral References 
240 P 817; State ex rel. DeKalb v. Ferrell, Waters and Water Courses@=227, 230 


105 M 218, 221, 70 P 2d 290. (6). 
94 C.J.S. Waters § 332. 

89-1812. (7240) Collection of taxes or assessment. On or before the 
third Monday in August of each year the board of commissioners shall fur- 
nish the county assessor in each county in which any of the lands of the dis- 
trict are situate, a correct list of all the district lands in such county, 
together with the amount of the total taxes or assessments against said 
lands for district purposes. The county assessor of each county shall im- 
mediately thereafter cause said assessment roll to be entered in the assess- 
ment book of said county for each year, and prior to the delivery of the 
assessment book to the county treasurer. The county treasurer of each 
county shall collect such taxes or assessments in the same manner and at 
the same time as county and state taxes. 


History: En. Sec. 54, Ch. 146, L. 1909; 
amd. Sec. 2, Ch. 96, L. 1919; re-en. Sec. 
7240, R. C. M. 1921; amd. Sec. 1, Ch. 14, 
L. 1945. 


References 

Crow Creek Irr. Dist. v. Crittenden, 71 
M 66, 71, 227 P 63; State ex rel. Carters- 
burg Irr. Dist. v. McGraw, 74 M 164, 165, 


ern Trust Co. v. Nicholson, 74 M 346, 351, 
240 P 837; State ex rel. Malott v. Cascade 
County, 94 M 394, 4138, 22 P 2d 811; State 
ex rel. Freebourn v. Yellowstone County, 
108 M 21, 28, 88 P 2d 6. 


Collateral References 


Waters and Water Courses€—231. 
94 C.J.S. Waters § 337. 


240 P 817; State ex rel. Spokane & East- 


89-1813. (7240.1) County commissioners to levy irrigation taxes and 
assessments, when. If for any reason a levy of taxes or assessments shall 
not be made for any irrigation district in any year by board of commissioners 
of such district within the time provided by section 89-1804, the board of 
county commissioners of the county in which such district is situated shall 
not later than the second Monday in August ascertain the total amount to be 
raised for all purposes of said district, make levy which should have been 
made by board of commissioners of such district, and furnish the county 
clerk of such county with a list of the lands and the amount of taxes or 
assessments as provided in section 89-1812, and such levy so made shall have 
the same force and effect as though made by board of commissioners of 
such district. Provided, however, that this act shall apply only to irrigation 
districts having a bonded indebtedness and actually in possession of a 
dependable water supply system, and furnishing substantial amounts of 
water to bona fide users. 


History: En. Sec. 1, Ch. 89, L. 1931. 94M 394, 414, 22 P 2d 811; State ex rel. 


Blenkner v. Stillwater County, 104 M 387, 


References 394, 66 P 2d 788. 
State ex rel. Malott v. Caseade County, 
89-1814. (7241) Transmission of funds from other counties. Where the 


lands of any district lie in more than one county, the district taxes or as- 
sessments collected in counties in which the principal office is not located 
shall be transmitted, on or before the first day of January of each year, 
by the county treasurer of such county to the county treasurer of the 
county wherein the office of the district is located. 


History: En. Sec. 55, Ch. 146, L. 1909; 
re-en. Sec. 7241, R. C. M. 1921; amd. Sec. 
2, Ch. 78, L. 1961. 
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89-1815. (7242) Delinquent sale — redemption. Delinquent sales of 
land for unpaid taxes or assessments shall be made in the same manner as 
for state and county taxes in the respective counties where such lands are 
situated, and the right of redemption shall in all cases be made the same as 
in cases where lands are sold for state or county taxes. 


History: En. Sec. 56, Ch. 146, L. 1909; References 
amd. Sec. 2, Ch. 127, L. 1913; re-en. Sec. State ex rel. Malott v. Cascade County, 


7242, R. C. M. 1921. 94 M 394, 399, 22 P 2d 811. 


NOTE.—See in connection with this seec- 
tion the provisions of section 89-1828. 


89-1816. (7243) Proceeds of sale. Whenever, pursuant to the pro- 
visions of the preceding section, any lot, tract, piece, or parcel of land in- 
eluded within and forming a part of any irrigation district created under the 
provisions of this chapter, or included within any extension of such district, 
shall be sold by the treasurer of the county wherein such land is situated, in 
the manner provided by law for the sale of lands for delinquent taxes for 
state and county purposes, and taxes or assessments of such irrigation 
district form all or a part of the taxes for which such lands are sold, it 
shall be the duty of the county treasurer making such sale or sales to 
place to the credit of the proper funds of such irrigation district, out of 
the proceeds of such sale or sales, the total tax or assessment of such 
irrigation district, inclusive of the interest and penalty thereon as provided 
for by the general laws relating to delinquent taxes for state and county 
purposes, and whenever any such lands are struck off at such sale to the 
county wherein the same are situate, pursuant to the provisions of section 
84-4124, the county treasurer of such county must, upon the issuance of 
the certificate of tax sale to said county, issue to said irrigation district, 
and in its corporate name, a debenture certificate for the amount of taxes 
and assessments due to said irrigation district from said lands and premises 
so sold, inclusive of the interest and penalty thereon, which certificate shall 
be evidence of and conclusive of the interest and claim of said irrigation 
district in, to, against, and upon the lands and premises so struck off to 
said county at such tax sale, and from and after the issuance of said cer- 
tificate, the sum named therein and the taxes and assessments of said district 
evidenced thereby shall bear interest at the rate of one per centum per 
month from the date of said certificate until redeemed in the manner pro- 
vided for by law for the redemption of the lands sold for delinquent state 
and county taxes, or until paid from the proceeds of the sale of the lands 
and premises described therein, in manner provided for by section 2235 
of these codes, and duplicates of such certificates so issued to said irrigation 
district shall be filed in the office of the county clerk and county treasurer 
of said county with the certificate of tax sale of said lands and premises. 


History: En. Sec. 2, Ch. 127, L. 1913; References 
re-en. Sec. 7243, R. C. M. 1921. State ex rel. Malott v. Board of County 


NOTE—Section 2095, refered ty above, Comm $9 M27, 0, $06 P 25 State 


was repealed by See. 10, Ch. 171, Laws ae ore 
1941. See sections 84-4190 to 84-4197. Sr 


89-1817. (7244) Debenture certificates—assignment. The certificates 
provided for by the preceding section hereof shall be assignable, and may be 
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sold or negotiated by the board of commissioners of said irrigation district 
and the proceeds thereof delivered to and deposited with the county 
treasurer of said county for proper credit to the respective funds of said 
irrigation district, and upon the sale, negotiation, or transfer thereof, as 
above provided for, the lien of said irrigation district shall vest in the 
purchaser thereof, and is only divested by the payment to the purchaser or 
the county treasurer of said county, for his use, of the sum for which said 
certificate is issued and one per cent additional for each month that elapses 
from the date of such certificate until redeemed as hereinafter provided for. 


History: En. Sec. 2, Ch. 127, L. 1913; Commrs., 89 M 37, 94, 296 P 1; State ex 
re-en. Sec. 7244, R. C. M. 1921. rel. Malott v. Cascade County, 94 M 394, 
400 et seq., 22 P 2d 811. 
References 


State ex rel. Malott v. Board of County 


89-1818. (7245) Redemption of lands sold. Upon the redemption of 
any lands so sold for taxes in the manner provided for by section 84-4132, 
the county treasurer of said county, out of the redemption money, shall 
pay to the holder or holders of such certificate or certificates the sums 
for which the same were issued, with interest as therein provided to the 
date of the redemption of said lands. 

History: En: Sec. 2, Ch. 127, i: 1913; References 


re-en. Sec. 7245, R. C, M. 1921. In re Gallatin Irr. Dist., 48 M 605, 610, 
140 P 92; State ex rel. Malott v. Cascade 
County, 94 M 394, 401 et seq., 22 P 2d 811. 


89-1819. (7246) Sale by county commissioners when land not re- 
deemed. When the lands and premises so sold for taxes, and upon and 
against which the certificates herein provided for have been issued for the 
taxes and assessments of such irrigation district, are not redeemed within 
the time provided for by section 84-4132, it shall be the duty of the board 
of county commissioners of said county, within three months thereafter, to 
cause said lands and premises to be sold as provided for by section 2235 of 
these codes, and out of the proceeds of the sale thereof the county treasurer 
of said county shall pay to the holder or holders of such certificates the 
sum or sums for which the same were issued, with interest as therein pro- 
vided for to the date of said sale of said lands by the board of county com- 
missioners, and no lands and premises so held by any county, and against 
which the certificates provided for by this chapter have been issued, shall, 
upon such sale, be struck off or sold for a less sum than the amount of 
taxes and assessments of said irrigation district represented by said cer- 
tificate, inclusive of the interest thereon, in addition to the state and county 
taxes, if any, against the same. 

History: En. Sec. 2, Ch. 127, L. 1913; References 
re-en. Sec, 7246, R. C. M. 1921. State ex rel. Malott v. Board of County 


NOTE.—Section 2235, referred to above, ea a Peo at ee lie Mest 

Worn MeO MPVH EDT UNE ET eh NR UIE NC Herein gine © vel. Malott 

1941. See sections 84-4190 to 84-4197, v. Caseade County, 94 M 394, 401 et seq., 
22 P 2d 811. 


89-1820. (7247) Proceedings where land struck off to county and not 
redeemed. In case the property so assessed for irrigation district purposes 
is struck off to the county, as provided for by law, and certificates of the 
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taxes and assessments of said irrigation district, issued thereon as herein- 
before provided for, and the said lands and premises be not redeemed before 
the next annual assessment for irrigation purposes shall become delinquent 
thereon, then and in that event, whether said lands and premises be again 
sold by the county treasurer of said county, or the sale thereof adjourned 
as provided for by sections 84-4186 and 84-4187, like certificates for each 
year’s irrigation district taxes and assessments shall be issued against said 
land, and shall be included in and satisfied by any redemption thereof, with 
interest as hereinbefore provided for, and shall in like manner be paid 
from the proceeds of sale of said lands by the board of county commis- 
sioners, if the same be not redeemed as provided for by law. 


History: En. Sec. 2, Ch. 127, L. 1913; 
re-en. Sec. 7247, R. C. M. 1921. 


89-1821. (7248) Duty of county treasurer. In all cases where lands 
and premises included within and forming a part of any irrigation district, 
formed under this chapter, shall have heretofore been sold for delinquent 
taxes in the manner provided for by law, and the same have been struck off 
to the county in which said lands are located, the treasurer of said county 
shall, within thirty days after the passage and approval of this act, issue to 
said irrigation district like certificates for taxes and assessments of said 
irrigation district, included within and forming a part of the total tax for 
which said lands and premises were so struck off and sold to such county, 
and for all taxes and assessments of said irrigation district, levied and 
assessed against said lands and premises subsequent to the first sale thereof, 
which then remain delinquent, and file like duplicates thereof, in manner 
and form as hereinbefore provided for, and all of the preceding provisions 
of this act shall apply with like force and effect to such certificates. 


History: En. Sec. 2, Ch. 127, L. 1913; 
re-en. Sec. 7248, R. C. M. 1921. 


89-1822. (7248.1) Purchase by district of lands sold for delinquent taxes 
and assessments—revolving fund for—credits and expenditures. (1) At 
all sales of all lands for delinquent taxes where all, or a portion, of such 
delinquent taxes are taxes and assessments levied and assessed by any irri- 
gation district against the lands to be sold, the commissioners of such irri- 
gation district, if there be no other bidder for such land at such tax sale, 
may bid therefor the total amount of all delinquent taxes and assessments, 
penalty and interest against such land, and thereupon the county treasurer 
shall strike off said lands to such irrigation district and issue certificate of 
tax sale to said irrigation district the same as such certificates of tax sales 
are issued to other purchasers. For the purpose of paying such taxes, assess- 
ments, interest and penalties, the commissioners of such irrigation district 
shall have the power and authority to create by resolution a fund to be 
known and designated as the revolving fund for the purchase of tax certifi- 
eates and titles, and to provide funds for such revolving fund by levy, bond 
issue or otherwise, and the district may pay such taxes, assessments, interest 
and penalties by isuing a warrant to the county treasurer against such 
fund, provided that there shall be sufficient money in such fund to pay 
same in full upon demand. 
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(2) When taxes are paid by the district as in this act provided, the 
county treasurer shall distribute that portion of said tax belonging to the 
irrigation district, to the several funds as designated in the tax levy and 
assessment; provided, however, if the board of commissioners of the irriga- 
tion district shall file with the county treasurer a certified copy of resolution 
passed by such commissioners requesting nondistribution by the county 
treasurer of the portion of the tax belonging to the district, the county 
treasurer shall not distribute that portion of said tax belonging to the irri- 
gation district to the several funds as designated in the tax levy and assess- 
ment but the total amount due the irrigation district shall be credited by him 
to the revolving fund above specified and in such event at the time of 
the sale by the district of the tax sale certificate or of the property obtained 
through such certificate such funds as are realized from such sale must 
be deposited with the county treasurer together with the rentals received 
from the property and he shall credit the proceeds of such redemption sale 
or rental pro rata to the several funds of the district in accordance with 
the original levy or assessment. 


(3) At the time of redemption or of the sale by the district of the tax 
sale certificate or of the property obtained through such certificate, such 
funds as are realized must be deposited with the county treasurer together 
with rentals received from the property, and he shall credit the proceeds 
of such redemption, sale or rentals to the revolving fund above specified, 
to such extent as may be required, with the credit provided for above, to 
reimburse said revolving fund in full, if the sum realized permit, the over- 
plus, if any, to be credited to the several funds of the district in accordance 
with the original levy and assessment. No expenditures shall be made from 
the revolving fund except for the purpose as herein specified, and when, by 
resolution of the board of irrigation district commissioners, such fund shall 
be deemed inactive, the balance remaining in said fund shall be transferred 
to a sinking fund to be applied upon any indebtedness which may have been 
incurred by the district by reason of the creation of such revolving fund, if 
any there may be. 


History: En. Sec. 1, Ch. 89, L. 1925; References 


amd. Sec. 1, Ch. 57, L. 1929. State ex rel. Malott v. Caseade County, 
94 M 394, 405, 22 P 2d 811. 


89-1823. (7248.2) Purchase by district of lands sold at tax sale and tax 
sale certificates—payment. Any irrigation district may purchase the cer- 
tificate of tax sale issued to any county for lands sold at tax sale against 
which any of its taxes and assessments are delinquent or, if deed therefor 
has issued to the county, may purchase such lands from the county by pay- 
ing to the county treasurer of the county making the sale all state, county, 
city, school district, and other delinquent taxes together with penalty, in- 
terest and costs of publication and sale. Such payment shall be made by the 
commissioners of such district issuing and delivering to the county treasurer, 
a warrant drawn against the revolving fund of said district, provided there 
shall be sufficient money in said fund to pay same in full upon demand, 
and thereupon, such treasurer shall assign such certificate of tax sale to 
such irrigation district as in the case of the purchase thereof by any other 
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person, or the commissioners of the county shall convey such lands to said 
district in case tax deed therefor has been issued to the county. 
History: En. Sec. 2, Ch. 89, L. 1925, 


89-1824. (7248.3) Issuance of tax deed. When there has been no re- 
demption of the lands so sold at tax sale to an irrigation district or any 
other person or of the lands struck off to the county for which certificate of 
sale has been assigned to an irrigation district, or any other person in the 
manner and within the time hereinafter allowed by this act for the re- 
demption of lands from such tax sales, the county treasurer of the county 
within which such lands are situated, shall issue tax deed therefor to such 
irrigation district, or other holder of certificate of sale. 

History: En. Sec. 3, Ch. 89, L. 1925. Collateral References 
Waters and Water Courses€231. 
94 C.J.S. Waters § 337. 

89-1825. (7248.4) Sale by district of tax deed lands purchased. After 
the issuance of any such tax deeds to an irrigation district, the commission- 
er[s] of such district shall have power to sell and convey the lands so pur- 
chased, or any part thereof, at either public or private sale whether the 
price received therefor equals the amount of delinquent taxes, assessments, 
penalties, interest and costs against said lands or not; provided that if such 
lands be offered for sale at public sale that such commissioners may reject 
any and all bids thereon, and provided further that no such lands shall be 
sold by said commissioners at private sale until the same shall have been 
offered for sale at public sale, and that no such lands shall be sold at private 
sale at a price less than the highest price bid therefor at the public sale at 
which such lands are offered; and provided further that if no bid is 
received for such lands when the same are offered for sale at public sale 
the said commissioners may then sell the same in such manner and for such 
price as in their judgment they shali deem to be for the best interests of 
said district. 

History: En. Sec. 4, Ch. 89, L. 1925. 


89-1826. (7248.5) Action to quiet title in district. If any such lands are 
conveyed to any irrigation district, it may maintain an action to quiet title 
to said lands in said district in the manner provided by the laws of Montana 
for quieting title to real property. 

History. bn. Sec. 5, Ch. 89, L. 1925. 


89-1827. (7248.6) Powers of commissioners to purchase lands sold at 
tax sales, tax sale certificates, to operate lands—sale of lands—suit—quiet- 
ing title—general powers. In addition to the powers heretofore granted to 
irrigation districts, the commissioners of every irrigation district established 
and organized under and by virtue of the laws of the state of Montana shall 
have power to purchase lands within their respective districts heretofore 
sold and conveyed to the county for nonpayment of taxes and assessments ; 
to purchase certificates of tax sales of such land when struck off to the 
county; to take title thereto for their district; to own, manage, operate, 
lease, sell and dispose of the same for the use and benefit of their respective 
districts upon such terms as shall in the judgment of the board of com- 
missioners of such irrigation district be deemed most advantageous to 
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the district; provided that such lands shall be first offered for sale at 
public sale and the said commissioners may reject any and all bids thereon, 
if in their judgment such bids are insufficient; and provided further that 
no such lands shall be sold at private sale at a price less than the highest 
bid therefor at the public sale at which such lands are offered for sale; 
and provided if no bid is received for said land when said land is offered 
at public sale the commissioners may then sell the same in such manner and 
at such price and upon such terms as in their judgment shall be for the 
best interests of said district, and the said commissioners of every irrigation 
district shall have power to sue and be sued in reference to said lands 
in the name of their respective irrigation districts; to commence, maintain 
and prosecute suits to quiet title to said lands and any and all other suits 
in equity or actions at law with reference thereto the same as might be 
done by any other individual or corporate owners of such lands; and 
to do any and all other acts or things necessary or beneficial for their 
respective districts in connection with such lands. The board of com- 
missioners of any irrigation district shall be, and they are hereby authorized 
and empowered to do any and all things necessary to carry out the provi- 
sions and intentions of this act. 


History: En. Sec. 6, Ch. 89, L. 1925; 
amd. Sec. 1, Ch. 36, L. 1933. 


89-1828. (7248.7) Period of redemption—application for tax deed. The 
holder of such certificate of tax sale of such land, whether said holder be an 
irrigation district or individual, may, at any time after the expiration of two 
years from the date of sale of said property for delinquency, if same has 
not been redeemed within said period of two years from date of sale 
of said lands for delinquency, apply to the county treasurer, as provided 
by law for the issuance of a tax deed to said property, and upon such 
application, the county treasurer shall issue such tax deed, in the manner 
and form provided by law, to said holder. 

History: En. Sec. 7, Ch. 89, L. 1925. 


89-1829. (7248.8) Application of act. This act shall apply only when 
or after said irrigation district shall have commenced delivery of water to 
any lands included in such irrigation district. 

History: En. Sec. 8, Ch. 89, L. 1925. 


89-1830. Partitioning interest in tax deed lands in certain irrigation dis- 
tricts. In any case where an irrigation district, established under the law 
of this state, has incurred a bonded indebtedness or other indebtedness; but 
has not constructed or purchased any irrigation plant or system for the irri- 
gation of land in the district, and, more than ten (10) years have expired 
since the date of the creation of the irrigation district, the board of com- 
missioners of such irrigation district and also the board of county commis- 
sioners of the county in which the lands of the district or any part thereof 
are situated, shall have power to enter into an agreement, on behalf of such 
irrigation district and such county, for the partitioning of the respective 
interests of the irrigation district and the county in lands to which the 
county has taken tax deed, and to make all necessary conveyances and 
assignments to carry out such agreement in such manner that the respective 
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interests of the county and the irrigation district shall be fully segregated 
and thereafter separately owned and controlled; and the board of commis- 
sioners of such irrigation district shall have power to sell and convey such 
lands and interests so acquired by the irrigation district, or any part thereof, 
and any other property or assets, which such irrigation district may hold, 
at either public or private sale, or transfer such lands, or interests in lands, 
or other assets to creditors of the district in payment of the indebtedness 
of such irrigation district, upon such terms as shall, in the judgment of the 
board of irrigation district commissioners, be deemed most advantageous to 
the irrigation district. The board of commissioners of such irrigation district 
and the board of county commissioners of the county in which the lands of 
such irrigation district or any part thereof are situated, shall be and they 
are hereby authorized and empowered to do any and all things necessary to 
earry out the provisions and intentions of this act, the purpose of which is 
to enable such irrigation district to dispose of its assets in settlement of its 
liabilities and to be dissolved. 
History: En. Sec. 1, Ch. 207, L. 1943. 


89-1831. (7249) Liability of county treasurers. The county treasurer 
to whom district funds or securities are entrusted shall be liable on his bond 
for the safekeeping of said funds and securities, and such funds shall be 
properly divided into the respective funds for which district taxes or 
assessments were levied; that is to say, United States contract fund; bond 
principal and interest fund; sinking fund to redeem bonds; maintenance 
fund; construction fund; and general fund. The construction fund shall 
be available for the payment of the purchase price of all works, water 
rights, or other property purchased by or for the district, and all expenses 
incident thereto; as well as for the payment of the cost of construction 
of works, including cost of engineering, superintendence, and other expenses 
incident thereto. All warrants issued for preliminary and organization 
expenses and all administrative expenses shall be paid from the general 
fund. The county treasurer is authorized to receive, in lieu of cash, 
matured bonds and/or matured coupons or interest coupons maturing with- 
in the year in payment of any tax or assessment levied for the payment 
of bonds or interest on bonds, and the county treasurer at any time, upon 
the order of the board of commissioners of the district, shall turn over 
to said board any bonds or securities held by him and required to be 
delivered to said board in accordance with the provisions of this act. 

All bonds and interest coupons so received or otherwise paid, and all 
bonds of the district upon the payment thereof, shall be immediately 
canceled and retained by the county treasurer as vouchers. 

History: En. Sec. 57, Ch. 146, L. 1909; him to be invalid, could properly assert 


amd. Sec. 19, Ch. 145, L. 1915; re-en. Sec. 
7249, R. C. M. 1921; amd. Sec. 1, Ch. 114, 
L. 1933. 


Limitation to Compel Payment of Dis- 
trict Warrant 

The county treasurer, made by law cus- 
todian of the funds of an irrigation dis- 
trict the office of which is located in his 
county, therefore charged with duty not 
to pay out funds on claims believed by 


the defense of the five-year limitation in 
a proceeding to compel payment of a reg- 
istered district warrant under section 93- 
2613. State ex rel. DeKalb v. Ferrell, 105 
M 218, 221, 70 P 2d 290. 


Right of Warrant Holder to Writ of 
Mandamus 

To entitle a registered warrant holder 
to a writ of mandate to compel payment 
thereon by the county treasurer out of 
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the funds of an irrigation district, he 
must show treasurer’s clear legal duty to 
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16-2609 and 16-2605. State ex rel. DeKalb 
v. Ferrell, 105 M 218, 226, 70 P 2d 290. 


pay and ability to comply with the writ, 
with sufficient money on hand in the fund 
to pay outstanding unpaid prior registered 
warrants with interest, sections 16-2607, 


Collateral References 


Waters and Water Courses@227, 
94 C.J.S. Waters § 337. 


89-1832. (7250) Sale or transfer of lands. Where any lands in any 
district are sold or transferred either by deed, mortgage, foreclosure sale, 
or otherwise, such sale or transfer shall include the water belonging to and 
appurtenant to the land, whether or not the same is expressly stated in the 
deed, instrument of transfer, or decree, and such land shall be liable to 
special tax or assessment the same as if such sale or transfer had not been 
made. 


History: En. Sec. 58, Ch. 146, L. 1909; 
re-en. Sec. 7250, R. C. M. 1921. 


Collateral References 


Waters and Water Courses€153-15814, 
231, 253, 

93 C.J.S. Waters § 206; 94 C.J.S. Waters 
§§ 337, 358. 


References 


State ex rel. Malott v. Board of County 
Commrs., 89 M 37, 93, 296 P 1. 


CHAPTER 19 


IRRIGATION DISTRICTS—LIMITATION OF INDEBTEDNESS—VALIDATION 
OF WARRANTS—BANKRUPTCY—FINANCIAL AID 


Section 89-1901. Indebtedness of irrigation district—limitations upon. 


89-1902. Outstanding warrants declared valid. 

89-1903. Irrigation districts may invoke bankruptcy proceedings. 

89-1904. Construction of statute. 

89-1905. Conveyance of property of irrigation districts to water conservation 
board. 

89-1906. Conveyaneces by districts which have ceased operating. 


89-1901. (7251) Indebtedness of irrigation district—limitations upon. 
No irrigation district now existing or hereafter created shall become in- 
debted in any manner or for any purpose in any one year in an amount ex- 
ceeding fifteen per cent of the assessed valuation of said district, except 
that for the purpose of organization, or for any of the immediate purposes of 
this act, or in order to meet the expenses occasioned by any calamity or 
other unforeseen contingency, the board of commissioners may, in any one 
year, incur an additional indebtedness not exceeding ten per cent of the 
assessed valuation of said district, and may cause warrants of the district 
to issue therefor, bearing interest at the rate not to exceed six per cent 
per annum; provided, however, that this limitation shall not apply to the 
indebtedness for which bonds have been or may be issued as provided for 
by law, or to warrants issued for unpaid interest on the bonds of any 
irrigation district. 


History: En. Sec. 1, Ch. 44, L. 1915; 
re-en, Sec. 7251, R. C. M. 1921. See also 
Sec. 89-1701. 


Collateral References 


Waters and Water Courses€227-230. 
94 C.J.S. Waters § 321. 
43 Am. Jur. 287, Public Securities and 


References Obligations, § 21 et seq. 


State ex rel. Malott v. Board of County 
Commrs., 89 M 37, 99, 296 P 1; Judith 
Basin Irr. Dist. v. Malott, 73 F 2d 142, 
97 ALR 504. 
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89-1902. (7252) Outstanding warrants declared valid. All warrants or 
other evidence of indebtedness heretofore issued by any irrigating district 
for an indebtedness incurred by said district, and for which said district 
received value, now outstanding and unpaid and in excess of any limitation 
provided by law, are hereby declared valid and enforceable obligations 
against such district, the same as though such limitation had not been 
exceeded, and any exchange of unsold portions of any authorized bond 
issue of any irrigation district for such outstanding warrants of said district 
is hereby declared valid. 

History: En. Sec. 2, Ch. 44, L. 1915; Collateral References 
re-en. Sec. 7252, R. C. M. 1921. Waters and Water Courses€ 227-230. 
94 C.J.S. Waters §§ 321, 330. 

89-1903. Irrigation districts may invoke bankruptcy proceedings. The 
board of commissioners or directors of any irrigation district may, in the 
name and on behalf of such district, initiate and carry out proceedings for 
readjustment of the debts of such district, under Chapter IX of the Federal 
Bankruptey Act, or similar provisions of any past or future federal bank- 
ruptey act; and all such proceedings heretofore taken by any irrigation 
district or the officers thereof are hereby ratified and confirmed as valid 
acts of the district. 

History. sit. ec. 1, Ch. 110, L. 1939. Collateral References 


Bankruptey@~41. 


Compiler’s Note 8 C.J.S. Bankruptey § 964. 


Chapter IX of the Federal Bankruptcy 
Act will be found in the United States 
Code, Title 11, sees. 401 to 403. 

89-1904. Construction of statute. This statute is remedial in its nature 
and shall be liberally construed to effect its purpose, which is to permit irri- 
gation districts to readjust their debts under federal bankruptcy acts and 
to confer upon the board of commissioners or directors thereof every power 
necessary therefor or reasonably incidental thereto. 

History: En. Sec. 2, Ch. 110, L. 1939. 


89-1905. Conveyance of property of irrigation districts to water con- 
servation board. That in addition to all other powers heretofore granted 
any irrigation district, existing under the laws of Montana, for the purpose 
of securing financial aid in any form from the state water conservation 
board, shall be authorized and empowered to convey, assign, transfer and 
set over to the said state water conservation board all or any part of its 
property, including all water rights, rights of way, and easements for 
reservoirs, reservoir sites, canals, ditches, laterals, and head gates, as may 
be required by the said board as a condition to furnishing such financial 
aid or assistance. 

History: En. Sec. 1, Ch. 191, L. 1937. 


89-1906. Conveyances by districts which have ceased operating. If any 
irrigation district has ceased operation, such district prior to its dissolution 
shall be authorized and empowered to convey, assign, transfer and set over 
to any person or association of persons all or any part of its said property 
enumerated in section 89-1905 for the purpose of irrigating and reclaiming 
any or all other land which can be served and irrigated therefrom. 

History: En. Sec. 2, Ch. 191, L, 1937. 
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CHAPTER 20 
IRRIGATION DISTRICTS—DISSOLUTION 


Section 89-2001. Proceedings for dissolution of district. 
89-2002. Dissolution of districts having ineurred indebtedness. 
89-2008. Contents of petition. 
89-2004. Corporation may be formed to carry out dissolution plan. 
89-2005. Hearing on petition—order and notice. 
89-2006. Court’s authority at hearing—modification of proposed plan. 
89-2007. Decree of court—sale of assets. 
89-2008. Final decree of dissolution, when made. 


89-2001. (7253) Proceedings for dissolution of district. Whenever an 
irrigation district has been organized under the provisions of this act, and 
no irrigation plant or system for the irrigation of the lands in the district 
has been constructed or purchased, and no bonded indebtedness has been in- 
curred, and all expenses for the organization and all other indebtedness of 
the district have been paid, then such district may be dissolved by an order 
of the district court of the county in which the lands or the greater portion 
of the lands are situate. In order that the district court may acquire juris- 
diction to enter such order dissolving the district, a petition must be filed 
with the clerk of said district court, signed by an equal number of holders 
of title or evidence of title as are required to sign the original petition for 
the creation of the district. The district court must make an order for the 
hearing of said petition within thirty days from its filing, and the clerk of 
the court must give due notice of the hearing of such petition by posting 
three notices in three public places in said district, and by publication of a 
notice of the hearing for two successive weeks in a newspaper of general 
circulation published in the county. Upon the hearing of said petition, any 
person interested may appear and give evidence for or against the granting 
of said petition. If, upon said hearing, the court finds that no bonded in- 
debtedness of the district has been created, and all of the expenses of 
organization and all other indebtedness have been paid, and that the best 
interests of the landowners of said district require that the district shall 
be dissolved, the district court shall make such order dissolving said district, 
and shall cause a certified copy of the order to be recorded in the office 
of the county clerk and recorder of said county. 


History: En. Sec. 3, Ch. 96, L. 1919; References 

re-en. Sec. 7253, R. C. M. 1921. Judith Basin Irr, Dist. v. Malott, 73 F 
Gross Reteronce 2d 142, 97 ALR 504. 
Application of Montana Rules of Civil Collateral References 

Procedure to this chapter, M. R. Civ. P., Waters and Water Courses@>224. 

Rule 81(a) and Table A. 94 C.J.S. Waters § 338. 


89-2002. (7253.1) Dissolution of districts having incurred indebtedness. 
Any irrigation district organized and existing under the laws of the state 
of Montana may be dissolved by an order of the district court of the county 
in which the land or the greater portion of the lands of the district are 
situated, provided, however, that in case a district has incurred bonded in- 
debtedness and has constructed or purchased any irrigation plant or system 
for the irrigation of the land in the district, it shall be necessary, in order 
that the district court may acquire jurisdiction to enter an order dissolving 
the district, that a petition be filed with the clerk of said district court, this 
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petition shall be signed by an equal number of holders of title, or evidence 
of title as are required to sign the original petition for the creation of the 
district and must also be signed by a sufficient number of bondholders of the 
district, or by their assignees, or duly authorized agents, representing at 
least eighty per cent (80%) of the outstanding bonds of said district; and 
provided further that in case a district has incurred bonded indebtedness but 
has not constructed or purchased any irrigation plant or system for the 
irrigation of land in the district, and more than ten (10) years have expired 
since the date of organization of the district, then in such case, such district 
may be dissolved by an order of the district court of the county in which 
the land or the greater part of the lands are situated, if the petition praying 
for dissolution shall be signed by a majority of the board of irrigation dis- 
trict commissioners and also by a sufficient number of bondholders of the 
district, or by their assignees, or duly authorized agents, representing at 
least eighty per cent (80%) of the outstanding bonds of said district. 
History: En. Sec. 1, Ch. 60, L. 1933; 

amd. Sec. 1, Ch. 144, L. 1948. 

89-2008. (7253.2) Contents of petition. Said petition shall set forth the 
amount of the outstanding bonds, coupons and other indebtedness, if such 
there be, together with the general description of the same, showing the 
amount of each description of indebtedness and the ownership, so far as 
known, of the same. Said petition shall also state the assets of said district, 
including irrigation system, if any, dams, reservoirs, canals, franchises, 
water rights and other property ; and in case any proposition has been made 
by the holders of said indebtedness to settle the same, said proposition, to- 
gether with any plan proposed to carry the same into execution, shall be in- 
eluded in said petition. 

History: En. Sec. 2, Ch. 60, L. 1933. 


89-2004. (7253.3) Corporation may be formed to carry out dissolution 
plan. In carrying out such plan and proposition, a corporation may be 
organized under the general laws for the purpose of acquiring the assets of 
said district, including the irrigation system, if any, dams, reservoirs, canals, 
franchises, water rights and other property, which corporation shall have 
all the powers, rights and franchises of corporate bodies organized under 
general laws, and in addition shall have such further power as may be 
necessary to possess and carry on said irrigation system and exercise such 
franchise and water rights. 

History: En. Sec. 3, Ch. 60, L. 1933. 


89-2005. (7253.4) Hearing on petition—order and notice. The district 
court must make an order for the hearing of the petition for the dissolution 
of the district within thirty days from its filing and the clerk of the court 
must give due notice of the hearing of said petition by posting three notices 
in three public places in said district, and by publication of a notice of the 
hearing for two successive weeks in a newspaper of general circulation 
published in the county, and by mailing notice of said hearing to all known 
bondholders of the district. Upon the hearing of said petition any person 
interested may appear and give evidence for or against the granting of 
said petition. 

History: En. Sec. 4, Ch. 60, L. 1933. 
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89-2006. (7253.5) Court’s authority at hearing—modification of pro- 
posed plan. At the hearing by said court it shall determine the regularity, 
legality and correctness of all proceedings, and in so doing shall disregard 
any error, irregularity or omission which does not affect the substantial 
rights of the parties. The rules of pleading and practice in Title 93 not in- 
consistent with the provisions of this act are made applicable to the pro- 
ceedings herein provided. The proceedings herein are declared to be for 
the general interest of the public and state. The hearing upon said petition 
shall be considered as an equitable action in rem. If the court shall consider, 
after hearing, that the plan proposed in the petition, is not in the public 
interest and will not promote public welfare or is unfair to bondholders or 
property holders or general creditors it may allow the petitioners to amend 
their petition and to submit a modified or different plan and hear the said 
amended petition and hear and dispose of objections to the same. The judg- 
ment may dissolve the district as a public corporation, transfer water rights 
appurtenant to lands, whether represented by shares of stock or otherwise, 
and divest the lien of bonds upon lands in the district. 

History: En. Sec. 5, Ch. 60, L. 1933. 


89-2007. (7253.6) Decree of court—sale of assets. The court, in its 
decree, shall have the power to make the orders necessary to carry out said 
proposition for the discharge of the indebtedness and distribution of the 
property of said district and may decree a sale of its assets in such manner 
as may effectuate said proposition and as the court may judge best, either 
in one lot or in such parcels as may be provided and may provide for con- 
veyance of said irrigation system, including dams, reservoirs, canals, fran- 
chises, water rights and other property and also of any other assets of the 
district including lands sold thereto. The court, in its investigation and de- 
termination of said matter, may take into consideration the fact that pay- 
ments have been made by certain of the water users in excess of other water 
users who have defaulted. In its decree the court may require that the 
purchaser of the assets may give consideration to various water users for 
payments theretofore made by them on the irrigation system. 

History: En. Sec. 6, Ch. 60, L. 1933. 


89-2008. (7253.7) Fimal decree of dissolution, when made. Whenever 
all the property of such irrigation district shall have been disposed of and 
all the obligations thereof, if any there be, shall have been discharged, the 
court shall enter a final decree declaring said district to be dissolved. 

History: En. Sec. 7, Ch. 60, L. 1933. 


CHAPTER 21 
IRRIGATION DISTRICTS—APPEALS—MISCELLANEOUS PROVISIONS 


Section 89-2101. Consolidation of appeals. 
89-2102. Unsubstantial errors to be disregarded by court—rules of procedure— 
costs. 
89-2103. Liability of officers. 
89-2104. Surplus in construction fund. 
89-2105. Transfer of funds. 
89-2106. Written consent of owners—acknowledgment and recording. 
89-2107. Records—inspection—fees—reports. 
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89-2108. Compensation and duties of secretary. 
89-2109. Interpretation of act. 
89-2110. Saving clause as to districts in process of organization. 
89-2111. Mire created by owners of rights in common water supply—purpose 
of act. 
89-2112. Application of act—requirements. 
89-2113. Establishment of district. 
89-2114. Sections not applicable. 
89-2115. Apportionment of water by commissioners. 
89-2116. Development of water supply—limit on levy for expenses. 
89-2117. Tax levy, how made. 
89-2118. Purpose and intent of act. 
89-2119. Validity of districts organized heretofore. 
89-2120. Contracts with United States—loans—sinking fund for betterments— 
investment. 
89-2121. Assessments to pay United States contracts. 
89-2122. Lien of amounts to be paid the United States—special tax. 
89-2123. Assumption of operation by United States upon default in payments. 
89-2124, Liquidation of indebtedness with federal funds—procedure. 
89-2125. Petition for contract with United States—contents and requirements. 
89-2126. Court to approve contracts. 
89-2127. Procedure on confirmation of contract by court. 
89-2128. Application of act. 
89-2101. (7254) Consolidation of appeals. If more than one appeal 


shall be pending at the same time concerning similar contests in this act 
provided for, such appeals shall be consolidated and tried together. 


History: En. Sec. 59, Ch. 146, L. 1909; Cross-Reference 


re-en. Sec. 7254, R. C, M. 1921. Application of Montana Rules of Civil 
Procedure to irrigation district appeals, 
M. R. Civ. P., Rule 81(a) and Table A. 


89-2102. (7255) Unsubstantial errors to be disregarded by court— 
rules of procedure—costs. The court hearing any of the contests or pro- 
eeedings herein provided for shall disregard any error, irregularity, or 
omission which does not affect the substantial rights of the parties to said 
action or proceeding. The rules of pleading and practice provided by 
Title 93 which are not inconsistent with the provisions of this act are ap- 
plicable to all actions or proceedings herein provided for. The costs of any 
such hearing or contest may be allowed and apportioned between the parties 
or taxed to the losing parties, in the discretion of the court. 


History: En. Sec. 60, Ch. 146, L. 1909; 
re-en. Sec. 7255, R. C. M. 1921. 


Absence of Bill of Exceptions 

Where in a proecceding looking to the 
extension of an irrigation district, the 
evidence heard at the trial was not taken 
and preserved by the court stenographer 
as it should have been, and the evidence 
was not incorporated in a bill of excep- 
tions duly settled and allowed as it might 
have been as far as obtainable, it will 
be presumed on appeal, in the absence 
of the evidence, that the district court 
heard and determined the question whether 
appellant’s lands were benefited or not. 


89-2103. 


In re Crow Creek Irr. Dist., 63 M 293, 
e01,.207 P 121, 


Final Judgment 


Under sec. 9835, R. C. M. 1921 (93-8802), 
providing that the final determination of 
the rights of a party to a special proceed- 
ing is a judgment, an order of the district 
court directing the exclusion of the lands 
of a protestant from a proposed extension 
of an irrigation district is a final judg- 
ment. In re Bitter Root Irr. Dist., 67 M 
436, 441, 218 P 945, distinguished in 81 
M 170, 181, 261 P 962 and 89 M 541, 545, 
300 P 238, explained in 100 M 504, 508, 
50 P 2d 858. 


(7256) Liability of officers. For any willful violation of any 


express duty hereunder on the part of any officer herein named, he shall be 
liable upon his official bond and be subject to removal from office by pro- 
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ceedings brought in the district court of the county wherein the office of 
the board of commissioners of the district is located, by any tax or assess- 
ment payer of the district. 


History: En. Sec. 61, Ch. 146, L. 1909; 
re-en. Sec. 7256, R. C. M. 1921. 


89-2104. (7257) Surplus in construction fund. In the event of any 
money remaining in the construction fund after the completion of any 
district project, the same may be transferred to an appropriate fund for 
the redemption of the outstanding bonds of the district. 

History: En. Sec. 62, Ch. 146, L. 1909; Collateral References 
re-en. Sec, 7257, R. C. M. 1921. Waters and Water Courses€>22814, 230 
6 


(6). 
94 C.J.S. Waters § 321. 


89-2105. (7258) Transfer of funds. The board of commissioners shall 
have power to transfer money from any one fund to any other fund, except 
that no money shall be drawn from the sinking fund or construction fund, 
except as specifically provided in this act; provided, that no money in the 
United States contract fund shall ever be diverted to any other fund. 


History: En. Sec. 63, Ch. 146, L. 1909; 
amd. Sec. 20, Ch. 145, L. 1915; re-en. Sec. 
7258, R. C. M. 1921. 


89-2106. (7259) Written consent of owners—acknowledgment and re- 
cording. Whenever any written consent is required to be given by or ob- 
tained from the owner or owners of any lands by any of the provisions of 
any of the sections of this act, such written consent must be acknowledged 
before some officer authorized to take acknowledgments, and shall be filed 
and recorded in the office of the clerk and recorder of the county in which 
such lands are situated, and a certified copy thereof must be filed in the 
office of the clerk of the court in the county in which the proceedings for 
the organization of such district were instituted, but the provisions of this 
section shall not apply to any petition provided for by this act; and all such 
petitions may be signed in any number of original parts with the same effect 
as though all signatures had been affixed to one instrument. 


History: En. Sec. 64, Ch. 146, L. 1909; 
re-en. Sec. 7259, R. C. M. 1921. 


89-2107. (7260) Records—inspection—fees—reports. (1) It shall be 
the duty of the board of commissioners to keep or cause to be kept a full 
and complete book and record of the accounts, records, contracts, securities, 
minutes of meetings, and other matters of every kind pertaining to or be- 
longing to the irrigation district, in the form prescribed by the state ex- 
aminer. It is hereby made the duty of the state examiner to prescribe such 
forms for the use of irrigation districts, and to examine the same as provided 
by law for the examination of the affairs of county officers. Such books and 
records shall be open to the inspection of any landowner of the district in 
the same manner as other public records. The failure of the board of com- 
missioners to comply with the provisions of this section shall be grounds for 
removal from office and it is hereby made the duty of the county attorney 
of any county in which such irrigation district is situated to bring and 
prosecute ouster proceedings against any commissioner or commissioners, 
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and the cost and expense thereof shall be a charge against such irrigation 
district, to be paid as are other bills against such districts. 

(2) In ease any district is appointed fiscal agent of the United States, 
or by the United States is authorized to make collections for or on behalf of 
the United States in connection with any federal irrigation project, such 
board of commissioners, or the secretary thereof, shall at any time allow 
any officer or employee of the United States, when acting under the orders 
of the secretary of the interior, to have access to all books, records, and 
vouchers of the district which are in possession or control of the secretary, 
or of said board. 

(3) It shall be the duty of the board of commissioners to file with the 
county clerk and recorder of the county in which the district is located, 
annually, within ten days from and after March 1 of each year, a sworn 
report showing the assets and liabilities of the district, the amount of 
money received during the preceding year, and the amount expended during 
said time, and shall cause said keport to be published at least once in the 
official newspaper of such county. 


History: En. Sec. 65, Ch. 146, L. 1909; Collateral References 
amd. Sec. 21, Ch. 145, L. 1915; amd. Sec. 1, Waters and Water Courses@227, 228. 
Ch. 212, L. 1921; re-en. Sec. 7260, R. C. M. 94 C.J.S. Waters § 320. 


1921; amd. Sec. 2, Ch. 195, L. 1945. 


NOTE.—For fees of state examiner for 
making examinations see section 5-907. 


89-2108. (7261) Compensation and duties of secretary. The member 
of the board acting as secretary, or any person appointed by the board as 
secretary for the district, shall receive such compensation for his services 
as may be allowed by the board, and it shall be the duty of the secretary to 
keep the books and records of accounts, contracts, securities, and other 
records, and to perform his duties promptly each month; to make a monthly 
reconcilement of his accounts with the county treasurer. It shall be the 
duty of the county treasurer to make a monthly report to the secretary of 
all receipts, disbursements, and balances. A failure by the secretary to 
comply with the provisions of this section shall cause a forfeiture of his 
salary, and he shall be removed from office by the board. 


History: En. Sec. 2, Ch. 212, L. 1921; 
re-en. Sec. 7261, R. C. M. 1921. 


89-2109. (7262) Interpretation of act. The object of this act being to 
secure the irrigation of lands of the state, and thereby to promote the pros- 
perity and welfare of the people, its provisions shall be liberally construed 
so as to effect the objects and purposes herein set forth. 


History: En. Sec. 66, Ch. 146, L. 1909; Rosebud Irr. Dist., 83 M 282, 298, 272 P 
re-en. Sec. 7262, R. C. M. 1921. 


References Collateral References 
O’Neill v. Yellowstone Irr. Dist., 44 M Waters and Water Courses¢=216. 
492, 509, 121 P 283; Scilley v. Red Lodge- 94 C.J.S. Waters § 318. 


89-2110. (7263) Saving clause as to districts in process of organization. 
Wherever any irrigation district is now in process of organization under the 
provisions of sections 2309 to 2402, both inclusive, of the Revised Codes 
of Montana of 1907, said organization may be completed under said pro- 
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visions, but after said organization is completed said district shall be 
governed by the provisions of this act; provided, that whenever any 
irrigation district shall have already been organized under the provisions 
of said sections of the Revised Codes, and shall have issued bonds or 
entered into any contract of purchase or construction, nothing contained 
in this act shall be construed as affecting the rights of the holders of 
said bonds, or of any person, persons, corporation, or association, party or 
parties to any such contract with said district, under or by virtue of any 
of the provisions of said sections of the Revised Codes. If a majority of 
the holders of title or evidence of title to lands ineluded in the district 
heretofore organized, or being organized, under the provisions of said 
sections 2309 to 2402, both inclusive, of the said Revised Codes, said 
holders of title or evidence of title, also representing a majority in acreage 
of irrigable lands of said district, shall petition under the provisions of 
this act for the organization of a new district, including not less than 
four-fifths of the irrigable lands embraced within such districts so organ- 
ized, or being organized, and shall pray for an order disorganizing such 
district and vacating all proceedings therein, the court shall have jurisdic- 
tion to proceed under this act to organize such new district, and in making 
its final order creating such new district shall also make an order vacating 
and disorganizing the old district. All money or property belonging to 
such old district shall be and become the money and property of such 
new district. Should any lands included in the old district not be in- 
eluded in the new district, the commissioners of the latter shall pay to 
the owner or owners of such land their just proportion thereof, on the 
basis of the last assessment made; and provided further, that all acts here- 
tofore done by any board of county commissioners of any county of this 
state in connection with the organization of any irrigation district under 
the provisions of the foregoing sections of said Revised Codes shall be 
and are hereby ratified, confirmed, and declared valid and of full foree and 
effect. 


History: En. Sec. 67, Ch. 146, L. 1909; 
re-en. Sec. 7263, R. C. M. 1921. 


of the Revised Codes of Montana of 1907, 
referred to in this section, were repealed 


i by Ch. 146, Laws 1909. 
Compiler’s Note , 


Sections 2309 to 2402, both inclusive, 


89-2111. (7264.1) District created by owners of rights in common water 
supply—purpose of act. It is the purpose and intention of this act, in the 
furtherance of the public welfare, to provide an effective public agency for 
the improvement, development, operation, maintenance and administration 
of certain existing irrigation systems in cases where administration thereof 
through the agency of a water commissioner is not effective. 


History: En. Sec. 1, Ch. 100, L. 1925. water commissioner in the operation, main- 


tenance and management of its affairs, un- 


Powers of District der chapter 100, Laws of 1925 (this sec- 


Where one hundred owners of land and 
water rights organized an irrigation dis- 
trict in 1923 under then existing statutory 
provisions, without, however, conveying 
to the district their individual rights, and 
for the sole purpose of having a central 
control body to perform the functions of a 


tion), curative in character, it became a 
public corporation. The district was a 
legally organized entity in 1927 with 
power to operate, maintain and manage its 
irrigation system. Maclay v. Missoula Irr. 
Dist., 90 M 344, 357, 3 P 2d 286. 
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Collateral References 94 C.J.S. Waters § 318. 
Waters and Water Courses¢=217. 30 Am. Jur, 653, Irrigation, § 77 et seq. 


89-2112. (7264.2) Application of act—requirements. This act shall 
apply only when more than fifteen (15) owners of land, with water rights 
appurtenant thereto, shall have diverted water by means of a single intake 
from the source of supply, and shall have provided a single canal for con- 
veying such water to the branches and laterals of an established irrigation 
system, serving at least one thousand (1000) acres of land contiguous in 
location or of reasonably compact area, and in which the rights to the use 
of the water shall have been determined by decree of a court of competent 
jurisdiction. 


History: En. Sec. 2, Ch. 100, L. 1925; 
amd. Sec. 1, Ch. 134, L. 1943. 


89-2113. (7264.3) Establishment of district. Whenever the owners of 
land and water rights, situated as described in section 89-2112, desire to 
organize for the purposes mentioned in this act, such owners may propose 
the establishment and organization of an irrigation district under the pro- 
visions of sections 89-1201 to 89-2110 inclusive, in so far as such laws are 
applicable hereto and not in conflict with the purposes and provisions of 
this act. 

History: En. Sec. 3, Ch. 100, L. 1925. 


89-2114. (7264.4) Sections not applicable. The provisions of sections 
89-1701 to 89-1714, inclusive, and sections 89-1501, 89-1607, 89-1608, 89-1610 
and 89-1612 shall have no application to the organization of irrigation dis- 
tricts hereunder. 

History: En. Sec. 4, Ch. 100, L. 1925. 


89-2115. (7264.5) Apportionment of water by commissioners. The 
board of commissioners shall apportion the water for irrigation among the 
lands of the district in a just and equitable manner, and in compliance with 
the decree adjudicating the rights thereto, but the maximum amount appor- 
tioned to any land shall be the amount that can be beneficially used thereon. 

History: En. Sec. 5, Ch. 100, L. 1925. Collateral References 


Waters and Water Courses€251. 
94 C.J.S. Waters § 352 et seq. 


89-2116. (7264.6) Development of water supply—limit on levy for ex- 
penses. The board of commissioners of such irrigation district shall have 
authority to develop the source of supply and increase the means of distribu- 
tion of water to the end that all owners of water rights under said system 
shall receive the amount of water which can be beneficially used upon their 
lands within the district; provided, however, that not more than four dollars 
($4.00) per acre, against each irrigable acre of land in the district, shall 
be levied in any one year on account of administrative expenses, cost of 
maintenance and repairs, development of water supply, or enlargement of 
distribution facilities. 

History: En. Sec. 6, Ch. 100, L. 1925. 


89-2117. (7264.7) Tax levy, how made. The annual tax levy, and the 
apportionment and distribution of the total amount required to be raised in 
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any year shall be had and done in accordance with the provisions and limi- 
tations of law applicable to irrigation districts organized under the pro- 
visions of sections 89-1201 to 89-2110, inclusive. 


History: En. Sec. 7, Ch. 100, L. 1925. 94 C.J.S. Waters § 334. 


30 Am. Jur. 661, Irrigation, § 91 et seq. 
Collateral References 


Waters and Water CoursesG~231. 


89-2118. (7264.8) Purpose and intent of act. It is the purpose and in- 
tention of this act to extend to irrigation districts organized hereunder the 
powers, duties and status of the public corporations organized under the 
irrigation district laws of the state of Montana, as the same may now, or 
hereafter exist; provided, that neither such districts nor the board of com- 
missioners thereof shall have any power or authority to issue bonds or ineur 
indebtedness, other than warrant indebtedness, under the limitations pro- 
posed by law; and provided further, that this law does not contemplate the 
acquisition by the district of the existing water, water rights or system or 
works owned by the respective water right owners within the district. 

History: En. Sec. 8, Ch. 100, L. 1925. 


89-2119. (7264.9) Validity of districts organized heretofore. Any irri- 
gation district which has been heretofore organized under procedure in sub- 
stantial compliance with the provisions of this act shall, upon the passage 
and approval of this act, become a public corporation, with the privileges 
and powers hereby conferred, to the same extent as if such irrigation dis- 
trict were organized under the authority of this act. 

History: En. Sec. 9, Ch. 100, L. 1925. Collateral References 


Waters and Water Courses€ 224, 
94 C.J.S. Waters § 319 (4). 


89-2120. (7264.10) Contracts with United States—loans—sinking fund 
for betterments—investment. The board of commissioners of any irriga- 
tion district established and organized under and by virtue of the laws of 
Montana, whenever deemed advisable and to the interest of the district, 
shall have the power and authority to enter into any obligation or contract 
with the United States under any act of Congress providing for or permitting 
such obligation or contract, and the rules and regulations established there- 
under, for the purpose of obtaining from the United States a loan of money 
to be used by the district for the liquidation of bonded or other outstanding 
indebtedness of the district, or for doing or causing to be done under the 
supervision of the secretary of the interior of the United States, any 
construction, betterments or repair work necessary to place the irrigation 
system of the district in good operating condition. The board shall also 
have the power and authority to create, by proper levy and collection of 
assessments, a sinking fund which shall be available for the construction 
of betterments to the irrigation system of the district, as may become 
necessary during the term of any contract made hereunder. Said sinking 
fund for said purpose, which ishall be designated “..0.01.2......0. ee 
District Sinking Fund for Betterments,” shall be in such an amount and 
shall be created within such time as may be agreed upon between the 
district and the United States. The board shall also have the power and 
authority to invest any surplus in the sinking fund herein provided for 
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interest-bearing securities of the United States, or of the states approved 
by the secretary of the interior, and to deposit said securities with the 
Federal Reserve Bank or branch thereof. 

History: En. Sec. 1, Ch. 24, L. 1931. 


89-2121. (7264.11) Assessments to pay United States contracts. In any 
eontract entered into between an irrigation district and the United States 
hereunder, the board of commissioners shall have the power to levy assess- 
ments for the United States Contract Fund against all of the land within 
the district for any and all of the purposes enumerated in the laws of Mon- 
tana, and in addition thereto the power to levy assessments in compliance 
with such contract, including such deficiency assessments as will enable 
the district to meet established or estimated delinquencies in making pay- 
ments to the United States because of the failure of landowners to pay the 
assessments levied against their lands in the district. 

History: En. Sec. 2, Ch. 24, L. 1931. Collateral References 


Waters and Water CoursesG231, 
94 C.J.S. Waters § 334. 


89-2122. (7264.12) Lien of amounts to be paid the United States— 
special tax. All amounts to be paid to the United States under any contract 
between the district and the United States made hereunder shall be a 
general obligation of the district and said amounts to be paid to the United 
States shall be a lien upon the irrigation system of the district. All lands 
now within the district or hereafter embraced within the district shall be 
subject to a special tax or assessment for the payment of all amounts to be 
paid to the United States under any such contract between the district and 
the United States, and said special tax or assessment shall constitute a 
first and prior lien on the land against which levied to the same extent 
and with like force and effect as taxes levied for state and county purposes. 


History: En. Sec. 3, Ch. 24, L. 1931; 
amd. Sec. 1, Ch. 83, L. 1955. 


89-2123. (7264.13) Assumption of operation by United States upon de- 
fault in payments. In addition to other legal remedies the board of com- 
missioners of the district shall have the power and authority to provide in 
any contract executed between the United States and the district hereunder, 
that in case of default for more than 12 months in the payment of any in- 
stallments due under such contract, the control, operation and maintenance 
of the district may, in the discretion of the secretary of the interior, be 
assumed by the United States, and the delivery of water withheld until 
payments are duly made in accordance with the contract requirements. 

History: En. Sec. 4, Ch. 24, L. 1931. 


89-2124. (7264.14) Liquidation of indebtedness with federal funds— 
procedure. When money is provided by the United States for liquidating 
bonded indebtedness of any irrigation district, the county treasurer is au- 
thorized and empowered to cancel the district bonds so liquidated, and 
surrender them to the United States, taking therefor a receipt signed by 
the secretary of the interior, which receipt shall be placed in the records 
of the county treasurer, and shall be conclusive evidence of the cancellation 
and surrender of the district bonds. 
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History: En. Sec. 5, Ch. 24, L. 1931. Collateral References 


Waters and Water Courses€230. 
94 C.J.S. Waters § 322 et seq. 


89-2125. (7264.15) Petition for contract with United States—contents 
and requirements. No contract shall be made with the United States here- 
under except upon a petition signed by at least sixty (60) per cent in 
number and acreage of the holders of title or evidence of title to the lands 
ineluded within the district; such petition shall be addressed to the board 
of commissioners; shall set forth the aggregate amount of money to be 
borrowed from the United States, and the purpose or purposes thereof ; 
shall have attached thereto an affidavit certifying the signatures to said 
petition, and shall be filed with the secretary of the board of commissioners. 
Such petition may consist of one or more parts or papers. 

History: En. Sec. 6, Ch. 24, L. 1931. 


89-2126. (7264.16) Court to approve contracts. The board of com- 
missioners of any irrigation district, before the making of any contract 
with the United States hereunder, shall commence a special proceeding in 
the district court of the state, in and by which the proceedings of the board 
and of said district leading up to the making of any such contract and the 
validity of the terms thereof shall be judicially examined, approved and 
affirmed, or disapproved or disaffirmed. 

History: En. Sec. 7, Ch. 24, L. 1931. 


89-2127. (7264.17) Procedure on confirmation of contract by court. 
The practice and procedure for the confirmation of any step or action in the 
last above section provided shall be as nearly as possible in conformity with 
the practice and procedure now provided for the confirmation before the 
issuance and sale of bonds of an irrigation district. The court may approve 
and affirm such proceedings in part and disapprove and declare illegal or 
invalid other and subsequent parts of the proceedings, and in so far as 
possible the court shall remedy and cure all defects in said proceedings. 

History: En. Sec. 8, Ch. 24, L. 1931. 


89-2128. (7264.18) Application of act. This act shall not limit the 
power and authority of an irrigation district or the commissioners thereof 
to contract with the United States under other applicable statutes, but shall 
be cumulative thereto. 

History: En. Sec. 9, Ch. 24, L. 1931. 


CHAPTER 22 


DRAINAGE DISTRICTS—PETITION FOR CREATION— 
COURT PROCEDURE THEREON 


Seetion 89-2201. Petition for creation of drainage district—contents. 
89-2202. Dissolution of drainage districts. 
89-2203. Amendment of petition—circulation—consideration by court. 
89-2204. Territory to be included. 
89-2205. Hearing—court to order notice—publication. 
89-2206. Affidavit in case of nonresident petitioners. 
89-2207. Proof of service and publication. 
89-2208. Personal service of notice to confer jurisdiction. 
89-2209. Insufficient service—procedure. 
89-2210. Service or publication of notice. 
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89-2211. Procedure on adjourned day—further publication. 

89-2212. Contest by landowners. 

89-2213. Sufficiency of petition—how determined. 

89-2214. Affidavits may be received. 

89-2215. Fraudulent deeds. 

89-2216. Dismissal of petition—costs. 

89-2217. Court to appoint commissioners—qualifications—dividing district. 
89-2218. Oath and bond of commissioners—quorum. 


89-2201. (7265) Petition for creation of drainage district—contents. 
Whenever a majority of the adult owners of lands within any district of 
land, who shall represent one-third in area of the land within said district 
to be reclaimed or benefited, or whenever the adult owners of more than 
one-half of the lands within such district desire to construct one or more 
drains, ditches, levees, waste ditches or other works across the lands of 
others, or to straighten, widen, deepen, or otherwise alter any natural 
stream, or watercourse not navigable, for the promotion of the public 
health or welfare, and the drainage of said lands and removal of surface 
waters therefrom, or desire to maintain and keep in repair any such drain, 
ditch, or levee heretofore constructed under any law of this state, such 
owners may file in the district court of any county in which the lands, or 
any part of them, shall lie, a petition setting forth: 


1. The proposed names of said drainage district ; 

2. The necessity of the proposed work, describing the necessity ; 

3. <A general description of the proposed starting points, routes, and 
termini of the proposed drain, ditches, and levees; 

4. <A general description of the lands proposed to be included in said 
district ; 

5. The names of the owners of all lands in said district when known; 

6. If the purpose of said petitioners is the enlargement, repair, and 
maintenance of a ditch, levee, or other work heretofore constructed under 
any law of this state, said petition shall give a general description of the 
same, with such particulars as may be deemed important ; 

7. Said petition shall pray for the organization of a drainage district 
by the name and with the boundaries proposed, and for the appointment 
of commissioners for the execution of such proposed work, according to 
the provisions of this and the following sections ; 

8. <Any lands, the title to which is in the state of Montana, and which 
are within the boundaries of any drainage district heretofore created, or 
which may be hereafter created, may be ineluded in any such drainage 
district in the same manner as is by law provided for adding other lands 
to drainage districts whenever it is found necessary to include lands in 
drainage districts as by the preceding paragraphs provided. Any and all 
eopies of petitions or notices required by law to be served on account of 
such lands being included in such drainage districts, shall be served on 
the president of the board having control of such lands in the same manner 
as is hereinafter provided for the service of petitions and notices on other 
owners of lands in the district in which said lands are situated. 

History: The first drain district act L. 1915; repealed by Ch. 129, L. 1921. 
was Ch. 106, L. 1905; ap. as Secs. 2403- This section en. Sec. 1, Ch. 129, L. 1921; 


2497, Rev. C. 1907; amd. by Ch. 144, L. _ re-en. Sec. 7265, R. C. M. 1921. 
1909; repealed by implication by Ch. 147, 
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Cross-Reference 


Application of Montana Rules of Civil 
Procedure to this chapter, M. R. Civ. P., 
Rule 81(a) and Table A. 


County Subject to Assessment for Bene- 
fits 


Drainage district created in 1921 under 
the provisions of sections 89-2201 to 89- 
2820 could recover assessments made 
against county for benefits accruing to its 
highways from its system, since the act, 
as it existed prior to amendment by chap- 
ter 169, Laws of 1929 (89-2307, 89-2330, 
89-2345 and 89-2346), was broad enough to 
authorize such assessments, as against 
contention that county could not be held 
for costs unless it owned lands in the 
district. State ex rel. Valley Center Drain 
Dist. v. Board of County Commrs., 100 M 
581, 586, 51 P 2d 635, explained in 127 M 
374, 379, 265 P 2d 208. 


WATERS AND IRRIGATION 


References 


In re Valley Center Drain Dist., 64 M 
545, 548, 211 P 218; In re Mossmain Irr. 
Dist., 90 M 1, 12, 300 P 280; State ex rel. 
Hall v. District Court, 109 M 228, 230, 95 
P 2d 438. 


Collateral References 


Drains@—14 (1), (2), 15. 

28 C.J.S, Drains §§ 7, 8, 10, 14, 18, 19, 
21, 22, 30, 34. 

17A Am. Jur. 456, Drains and Sewers, 
§ 22 et seq.; 48 Am. Jur. 671, Special or 
Local Assessments, § 122 et seq. 


Constitutionality of statute for forma- 
tion or change of drainage district as 
affected by objection that it confers non- 
delegable powers, or imposes nonjudicial 
functions, on a court. 69 ALR 285. 

Constitutionality and construction of 
statute which leaves to determination of 


private individuals the boundaries of ter- 
ritory to be erected into a drainage dis- 
trict. 70 ALR 1064. 


89-2202. (7265.1) Dissolution of drainage districts. Whenever the adult 
owners of more than one-half of the lands within any drainage district, 
organized under the provisions of sections 89-2201 to 89-2820 inclusive shall 
present to the district court having jurisdiction of said drainage district, a 
petition signed by them, praying that such drainage district be dissolved, 
the judge of said court shall cause notice of such petition, together with a 
copy of said petition, to be served upon the commissioners of said district, 
directing them to show cause on a day certain, not less than fifteen nor more 
than thirty days from the date of the filing of said petition, why said 
petition should not be granted. The judge, at the time of receiving the 
petition, shall make an order forbidding the commissioners from incurring 
any further expense, or proceeding with the work of constructing a drain. 
On said day of hearing the court shall hear the same, and if it appears 
that the adult owners of more than one-half of the lands in said drainage 
district have signed said petition, it shall be granted, and thereupon, the 
court shall make an order directing the said commissioners to file a written 
report, under oath, setting forth the amount of the debts and obligations 
of said drainage district. Within thirty days after such report is filed, 
the court shall cause to be spread, or spread, a levy against all lands in 
said district on the basis of the final report of the commissioners, as 
confirmed by the court, and if no final report has been made, then on an 
area basis, and also enter judgment dissolving said district, and authorize 
the commissioners to settle the business of the district on the basis of 
the final report of said commissioners or on the area basis as confirmed 
by this court, said commissioners to render their services for same with- 


out pay. 
History: En. Sec. 7265-A by Sec. 1, Ch. 28 C.J.S. Drains § 9. 
46, L. 1925. 17A Am. Jur, 474, Drains and. Sewers 


§ 47. . 
Collateral References . 


Drains16. 
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89-2203. (7266) Amendment of petition—circulation—consideration by 
court. No petition having as many signers as are required by this section 
shall be declared void, but the court may at any time permit the petition 
to be amended in form and substance to conform to the facts, if the facts 
justify the organization of a drainage district. Several similar petitions 
for the organization of the same district may be circulated, and, when 
filed, shall together be regarded as one petition having as many signers as 
there are separate adult signers on the several petitions filed, who own 
lands within said proposed drainage district. All petitions for the organ- 
ization of said district filed prior to the hearing on said petition shall be 
considered by the court, the same as if filed with the first petitions placed 
on file, and the signatures thereon contained shall be counted in determining 
whether sufficient landowners have signed said petition. 


History: En. Sec. 2, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7266, R. C. M. 1921. Drains@14 (2). 


28 C.J.S. Drains §§ 14, 20, 21, 23. 


89-2204. (7267) Territory to be included. Said territory need not be 
contiguous, provided that it be so situated that the public health or welfare 
will be promoted by such drainage of each part thereof, and the benefits 
of the proposed work in each part will exceed the damages from the costs 
of said proposed work in each part; and provided, further, that the court 
shall be satisfied that said proposed work can be more cheaply done if 
in a single district than otherwise. 


History: En. Sec. 3, Ch. 129, L. 1921; 
re-en. Sec. 7267, R. C. M. 1921. 


89-2205. (7268) Hearing—court to order notice—publication. On such 
petition being filed the court or judge thereof shall make an order fixing a 
time and place of hearing thereon and ordering notice; thereupon the clerk 
of said court, for the county in which the proceedings are instituted, shall 
cause twenty days’ notice of the filing of such petition to be given: 


1. By posting notice thereof in at least five of the most public places 
in the proposed district in which said work is to be done; 

2. By serving or causing to be served a copy of such notice on each 
owner of land within said proposed district, residing in any county in 
which any lands in said proposed district are situated, either personally 
or by leaving a copy thereof at his last usual place of abode, with a person 
of suitable age and discretion, to whom its contents shall be explained, and 

3. By publishing a copy thereof at least once a week for three successive 
weeks in some newspaper published in each county from which any part 
of the district is proposed to be taken. If there be no newspaper in any 
such county, such notice may be published in a newspaper published in an 
adjoining county. 

Such notice shall state: 

1. In what court said petition is filed; 

2. State briefly the starting points, routes, and termini of said drains, 
ditches, and levees; 

3. Give a general description of the proposed work; 

4. Give the proposed boundaries of said district (or a general descrip- 
tion of all the lands in said proposed district) ; 
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5. Give the name proposed for said drainage district; and 
6. Shall also state the time and place by the court fixed, when and 
where the petitioners will ask a hearing on said petition. 


History: En. Sec. 4, Ch. 129, L. 1921; 17A Am. Jur, 465, Drains and Sewers, 
re-en. Sec. 7268, R. C. M. 1921. § 35 et seq. 

Collateral References Sufficiency of statutory provisions for 

DrainsG-14 (3). notice and hearing in drainage proceed- 

28 C.J.S. Drains §§ 14, 24, 28-33. ings. 84 ALR 1098 and 145 ALR 1196. 


89-2206. (7269) Affidavit in case of nonresident petitioners. If any of 
the owners of land in said district are nonresidents of the county or counties 
in which the proposed district lies, the petition shall be accompanied by an 
affidavit giving the names and post-office addresses of such nonresidents, if 
such are known, and if unknown shall state that, upon diligent inquiry their 
names or post-office addresses (whichever may be the fact) cannot be 
ascertained. The clerk of the court shall mail a copy of the notice aforesaid 
to each of said nonresident owners whose post-office address is known, 
within six days after the first publication of the same. 


History: En. Sec. 5, Ch. 129, L. 1921; 
re-en. Sec. 7269, R. C. M. 1921. 


89-2207. (7270) Proof of service and publication. The certificate of 
the clerk of the court, or other public officer, or the affidavit of any other 
person who knows the facts, affixed to a copy of said notice, shall be sufficient 
evidence of the posting, serving, mailing, or publication thereof. 


History: En. Sec. 6, Ch. 129, L. 1921; 
re-en. Sec. 7270, R. C. M. 1921. 


89-2208. (7271) Personal service of notice to confer jurisdiction. Per- 
sonal service of such notice on (or service by leaving at the last usual place 
of abode of) all owners of lands or easements or interest in lands within 
said district shall give the court complete jurisdiction, without posting, 
publication, or mailing of said notice. 


History: En. Sec. 7, Ch. 129, L. 1921; 
re-en. Sec. 7271, R. C. M. 1921. 


89-2209. (7272) Insufficient service—procedure. If it shall be found, 
before the hearing on a petition for the organization of a drainage district, 
that one or more owners of land in said district have not been duly served 
with notice of hearing on said petition, the court, or presiding judge, shall 
not thereby lose jurisdiction. The court, or presiding judge, in such ease 
shall adjourn the hearing, make an order directing the serving of said notice 
upon said landowner, and fixing the time and manner of service of such 
notice, which notice shall notify him to appear at said adjourned time and 
place and be heard on said petition. 


History: En. Sec. 8, Ch. 129, L. 1921; 
re-en. Sec. 7272, R. C. M. 1921. 


89-2210. (7273) Service or publication of notice. Said notice shall be 
served personally or by leaving at the last usual place of abode of said un- 
served owners, as in section 89-2205 provided, not less than eight days before 
said adjourned hearing, or published not less than fourteen days before said 
adjourned hearing, in some newspaper published in the county in which 
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said owners’ lands lie, or, if no newspaper be published in said county, 
then in some newspaper published in an adjoining county. 


History: En. Sec. 9, Ch. 129, L. 1921; 
re-en. Sec. 7273, R. C. M. 1921. 


Defective Service 


Where the bill of exceptions prepared 
by appellant himself recited that the no- 
tice of an adjourned hearing looking to 
the organization of a drainage district 
had been given and served as provided 
by law (this section), his contention that 


consideration. In re Valley Center Drain 
Dist., 64 M 545, 554, 211 P 218. 

Collateral References 

17A Am. Jur. 466, Drains and Sewers, 
§§ 37, 38. 


Sufficiency of statutory provisions for 
notice and hearing in drainage proceed- 
ings. 84 ALR 1098 and 145 ALR 1196. 


the service was defective did not merit 


89-2211. (7274) Procedure on adjourned day—further publication. 
Upon the adjourned day the same proceedings, adjournments, trial findings, 
and orders may be had as in ease of complete service of notice in the first 
instance. In case of failure to mail said notice as herein required, the 
court or judge may order the same mailed later, and shall adjourn said 
hearing so that said notice shall be mailed at least fourteen days before said 
adjourned hearing. In case of failure to publish or post notice, as in this 
act required, the court or judge may adjourn said hearing for sufficient 
time to permit the due posting and publication of said notice, and order 
said notice posted or published as in section 89-2205 directed. In ease of 
adjournment to permit notice to be given, the notice shall state the fact 
of such adjournment and the time and place of hearing pursuant to said 
adjournment. 


History: En. Sec. 10, Ch. 129, L. 1921; 
re-en. Sec. 7274, R. C. M. 1921. 


89-2212. (7275) Contest by landowners. On the day fixed for hearing 
on such petition, all parties owning lands, or any interest or easement in 
land, within said proposed district, or who would be affected thereby, may 
appear and contest: 


1. The sufficiency of the petition; 

2. The sufficiency of the signers of the petition; 

3. The sufficiency of the notice; 

4. The constitutionality of the law; and, 

5. The jurisdiction of the court, specifying their objections to such 
jurisdiction; and the petitioners and contestants may, on the trial, offer 
any competent evidence in regard thereto. All notices of contest shall be 
in writing, and shall clearly specify the grounds of contest. 


Fistory. bn. Sec, 11, Ch, 129, L, 1921; 
re-en. Sec. 7275, R. C. M. 1921. 


Failure of property owner to avail himself 
of remedy provided by statute or ordinance 
as precluding attack based on improper 
inclusion of property in, or exclusion of 
property from, assessment. 100 ALR 1292. 


Collateral References 
17A Am. Jur. 468, Drains and Sewers, 
§ 39. 


89-2213. (7276) Sufficiency of petition—how determined. The court 
shall hear and determine whether or not the petition contains the signatures 
of a majority of the adult owners of lands within the said proposed district 
who are of lawful age, and who represent one-third in area of the lands 
proposed to be affected by said work, or the signatures of the adult owners 
of more than one-half of such lands, and shall determine all questions of 
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law arising on said contest. The district court in which such petition shall 
be filed, or the judge thereof, may adjourn the hearing on said petition 
from time to time for want of sufficient notice, or to give time to prepare 
for trial, or for other good cause. 

History: En. Sec. 12, Ch. 129, L. 1921; writ may be reviewed on appeal from the 


re-en. Sec. 7276, R. C. M. 1921. final order establishing the district. State 
: : ex rel. Hall v. District Court, 109 M 228, 

Writ of Supervisory Control 230, 95 P 2a 438. 
The writ of supervisory control does not 

lie to review an intermediary order made Collateral References 

by the district court pursuant to this sec- Drains€14 (2). 

tion relating to determination of the suff- 28 C.J.S. Drains §§ 14, 20, 21, 23. 

ciency of a petition opposing the creation 17A Am, Jur. 462, Drains and Sewers, 


of a drainage district, where every ques- § 29. 
tion raised by the application for the 

89-2214. (7277) Affidavits may be received. The affidavits of any ten 
or more of the signers of said petition, stating that they have examined it 
and are acquainted with the locality of said district and that said petition 
is signed by a sufficient number of adult owners of lands in said district to 
satisfy section 89-2201, may be taken by the court or judge as prima 
facie evidence of the facts therein stated. And the affidavit of any peti- 
tioner or other landowner before such court, or represented before the 
court, giving the age of such affiant and his or her ownership of such 
lands, to be named therein by proper description, shall be sufficient evidence 
to the court of such facts. 

History: En. Sec. 13, Ch. 129, L. 1921; 
re-en. Sec. 7277, R. C. M. 1921. 

89-2215. (7278) Fraudulent deeds. All deeds made for the purpose of 
establishing or defeating the prayer of said petition, and not made in good 
faith and for a valuable consideration, shall be taken and held to be a 
fraud, and the holders thereof shall not be considered as the owners of the 
lands described therein. 


History: En. Sec. 14, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7278, R. C. M. 1921. Drains@=14 (1), (3). 
28 C.J.S. Drains §§ 14, 18, 19, 21, 22, 24, 
28-33, 34. 


89-2216. (7279) Dismissal of petition—costs. If the court or presiding 
judge thereof, after hearing any and all competent evidence that may be 
offered for and against the said petition, shall find that the same has not been 
signed as herein required, the said petition shall be dismissed at the cost 
of the petitioners, and judgment shall be entered against said petitioners 
for the amount of said costs. 

History: En. Sec. 15, Ch. 129, L. 1921; 
re-en. Sec. 7279, R. C. M. 1921. 

89-2217. (7280) Court to appoint commissioners—qualifications—divid- 
ing district. But if it shall appear that the petition has been so signed, the 
court or judge shall so find and order any necessary amendments thereto, 
and shall divide the district into three divisions, as nearly equal in area as 
possible, and shall appoint three suitable and competent persons as com- 
missioners and fix their temporary bonds. In making such appointments 
one commissioner shall be appointed from each division and each person so 
appointed a commissioner must be an actual landowner and resident of the 
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county or counties in the division for which he is appointed such com- 
missioner. If the district is situated in two or more counties, not more 
than two of said commissioners shall reside in one of said counties. Owner- 
ship of land within the district shall not disqualify a person from acting 
as a commissioner. 

Ten per cent of the adult owners or legally authorized agents or 
representatives of minor owners of lands within any drainage district here- 
tofore created and organized, and in existence on the date when this act 
takes effect, may file a petition with the proper district court to have 
such district divided into divisions, and such court must thereupon make 
an order setting a day for hearing such petition, and cause a copy of 
such order to be served on each of the commissioners of such district 
at least five days before the date set for such hearing. On the day fixed 
in such order, or on any day to which such hearing may be regularly 
continued, the court must hear such petition, and after such hearing must 
make an order dividing such district into three divisions, as nearly equal 
in area as possible. 


History: En. Sec. 16, Ch. 129, L. 1921; References 


re-en. Sec. 7280, R. C. M. 1921; amd. Sec. 
a0. D0, L. 1925. 


Disqualification 


Since drainage district commissioners 
act only in an advisory capacity and their 
assessments of benefits and damages are 
reviewable on appeal after notice to all 
interested parties, the provision of this 
section that the fact that a person owns 
land in the proposed district shall not 
disqualify him from acting as commis- 
sioner, does not violate the principle that 
no one shall be the judge of his own 
cause. In re Valley Center Drain Dist., 
64 M 545, 549, 550, 211 P 218. 


89-2218. 


State ex rel. Hall v. District Court, 109 
M 228, 230, 95 P 2d 438. 

Collateral References 

Drains@14 (3), 17, 32. 

28 C.J.S. Drains §§ 11, 14, 24, 25, 26, 28, 
33. 

17A Am. Jur. 458, 461, Drains and 
Sewers, §§ 25, 28. 


Personal liability of officers of drainage 
districts for negligence of subordinates or 
employees causing damage to person or 
property. 61 ALR 300. 


(7281) Oath and bond of commissioners—quorum. Before 


entering upon their duties such commissioners shall take and subscribe an 
oath to support the Constitution of the United States and the Constitution of 
the state of Montana, to faithfully and impartially discharge their duties as 
such commissioners, and to render a true account of their doings to the 
court by which they are appointed whenever required by law or the order of 
the court, and shall execute a bond running to the clerk of said court 
and his successors in office as obligees, to be filed with said clerk for the 
benefit of the parties interested, in an amount to be fixed by the court or 
presiding judge, and with sureties to be approved by the court or pre- 
siding judge, conditioned for the faithful discharge of their duties as such 
commissioners and the faithful accounting for and application of all moneys 
which shall come into their hands as such commissioners. A majority shall 
constitute a quorum, and a concurrence of a majority in any matter within 
their duties shall be sufficient to its determination. 


History: En. Sec. 17, Ch. 129, L. 1921; ing section 6-201 at $5,000 in counties of 
re-en. Sec. 7281, R. C. M. 1921. the first and second class. 


NOTE.—Drain commissioner’s bonds are 
fixed by See. 1, Ch. 66, Laws 1939, amend- 


References 
In re Valley Center Drain Dist., 64 M 
545, 549, 211 P 218. 
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CHAPTER 23 


DRAINAGE DISTRICTS—COM MISSION ERS—ELECTION— 


Section 89-2301. 
89-2302. 
89-2303. 
89-2304. 
89-2305. 
89-2306. 
89-2307. 
89-2308. 
89-2309. 
89-2310. 
89-2311. 
89-2312. 
89-2313. 
89-2314. 


89-2315. 
89-2316. 
89-2317. 
89-2318. 
89-2319. 
89-2320. 
89-2321. 
89-2322. 
89-2323. 
89-2324. 
89-2325. 
89-2326. 
89-2327. 
89-2328. 
89-2329. 
89-2330. 
89-2331. 
89-2332. 
89-2333. 
89-2334. 
89-2335. 
89-2336. 
89-2337. 
89-2338. 
89-2339. 
89-2340. 
89-2341. 
89-2342, 
89-2343. 
89-2344. 
89-2345, 
89-2346. 
89-2347. 
89-2348. 
89-2349. 
89-2350. 


89-2351. 


89-2301. 


ORGANIZATION—REPORTS 


Term of commissioners. 

Election of commissioners—terms of office. 

Notice of election. 

Manner of conducting election. 

Qualifications of electors. 

Nomination of commissioners—voting. 

Vacancies among commissioners—how filled. 

Record and vouchers. 

Custody of funds. 

Annual report of commissioners. 

Compensation of commissioners. 

Court to control commissioners. 

Suits on bonds of commissioners. 

Organization of commissioners—appointment of attorney and engineer 
—preliminary report. 

Commissioners to adopt feasible plan. 

Hearing of preliminary report—publication of notice. 

Adjournment of hearing or trial of issues. 

Remonstrance by interested parties. 

Service of owners of added lands. 

Issues, how tried—dismissal of—petition—costs. 

Entry of order of confirmation. 

Conelusiveness of order—appeals. 

Drainage district when organized—hbody corporate. 

Commissioners corporate authority of district. 

Preliminary proceedings declared necessary. 

Preparation of maps and surveys. 

Report as to routes and termini. 

Report as to boundaries. 

Report as to injured lands. 

Report as to assessments. 

Report as to costs. 

Report as to assessments against lots and corporations. 

Report as to special benefits to corporations. 

Apportionment of costs of construction. 

Report as to cost of upkeep. 

Report to include maps. 

Commissioners to use most feasible plan—alteration by court. 

Extension or reduction of boundaries—alteration by court. 

Notice of hearing of report. 

Clerk to mail notice to landowners. 

Modification of report. 

Confirmation of report—-appeals—bond of commissioners. 

Modification of order. 

Supplemental report. 

Judgment on dismissal of proceedings. 

Statement of costs before entry of judgment. 

Contribution among petitioners. 

Assessments for construction—annual installment. 

Lien of assessments—payment of assessments against state lands. 

Power of commissioners in emergency—report of repairs, assessments 
and indebtedness. 

Report of repairs, assessments and indebtedness—court to hear 
objections. 


(7282) Term of commissioners. On the creation of a district 


the commissioners appointed by the judge or court shall hold office until the 
first Tuesday in May following their appointment, and until their successors 
are elected. When a district is in existence on the date when this act takes 
effect and thereafter an order is made dividing such district into divisions 
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the terms of office of such commissioners shall cease with the Monday 
immediately preceding the first Tuesday in May next following. 


History: En. Sec. 18, Ch. 129, L. 1921; Cross-Reference 
re-en. Sec. 7282, R. C. M. 1921; amd. Sec. 2, Application of Montana Rules of Civil 


Ch. 50, L. 1925. Procedure to this chapter, M. R. Civ. P 
Rule 81(a) and Table A, 


2 


89-2302. (7283) Election of commissioners—terms of office. The regu- 
lar election of commissioners shall be held annually on the first Tuesday in 
April of each year; the term of office of commissioners shall commence on 
the first Tuesday in May following their election. At the first regular elec- 
tion following the organization of a district, and in districts heretofore 
organized and in existence on the date when this act takes effect and which, 
on petition, has been divided into divisions, as hereinbefore provided, at the 
first regular election following the date of the order making such division, 
there shall be elected three commissioners, one commissioner being elected 
from each division of which he must be an actual landowner and resident 
of the county or counties; one of such commissioners, to be determined 
by lot, shall hold office until the first Tuesday in May in the year following 
his election, another of such commissioners, to be determined by lot, shall 
hold office until the first Tuesday in May in the second year following 
his election, and the third of such commissioners shall hold office until 
the first Tuesday in May in the third year following his election; there- 
after one commissioner shall be elected each year who shall hold office 
for a term of three years and until his successor is elected and qualified ; 
provided that the person elected as a commissioner in each year to succeed 
the commissioner whose term is then expiring must be elected as a com- 
missioner from the same division as the commissioner whom he is to 
succeed. 


History: En. Sec. 19, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7283, R. C. M. 1921; amd. Sec. 3, 17A Am. Jur, 454, Drains and Sewers, 
Ch. 50, L. 1925. § 20. : 


89-2303. (7283.1) Notice of election. Fifteen days before any regular 
election, the secretary of the board of commissioners shall give notice by mail 
to all landowners within the district of the time and place of holding the 
election. Prior to the mailing of such notices the board must, by resolution, 
designate a polling place and appoint three persons to act as judges and 
clerks of election in each precinet. The board shall prescribe the form and 
provide for the printing of the ballots for all elections. 


History: En. Sec. 7283A by Sec. 4, Ch. 
50, L. 1925. 


89-2304. (7283.2) Manner of conducting election. Any judge of election 
may administer any oath required to be administered during the progress 
of an election. Before the opening of the polls the judges of election must 
take and subscribe an oath to faithfully perform the duties imposed upon 
them by law, and such oath may be administered by any elector. The polls 
shall open at 12 o’clock noon and be kept open until 5 o’clock P. M. when the 
same shall be closed. Such elections shall be conducted, except as herein 
otherwise provided, as nearly as practicable in accordance with the pro- 
visions of the general election laws of the state, except that no registration 
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shall be required. As soon as the polls are closed the judges shall count 
and tabulate the votes cast and make out a certificate, to be signed by 
them, showing the total number of votes cast at the election and the total 
number cast for each candidate for commissioner, and shall deliver such 
certificate, with a list of the electors voting at such election to the board 
of commissioners, and such board of commissioners shall meet on the 
first Monday following such election and canvass such returns. The board 
shall declare elected the person or persons, receiving the highest number 
of votes. The clerk of the board of directors shall enter the result of such 
canvass in the minutes of the board and file with the clerk of the district 
court creating the district a statement showing the names of the persons 
elected as commissioners, the names of the commissioners whose term will 
expire on the first Tuesday in May following, and the names of all of the 
persons who will compose the board of directors for the year next following 
the said first Tuesday in May. 


History: En. Sec. 7283B by Sec. 4, Ch. 
50, L. 1925. 


89-2305. (7283.3) Qualifications of electors. At all such elections, ex- 
cept as herein otherwise expressly provided, the following persons holding 
title, or evidence of title to lands within the district shall be entitled to vote: 
(1) All of the persons having the qualifications of electors under the 
constitution and general laws of the state; (2) Guardians, administrators, 
executors and trustees residing in the state; (3) Domestic corporations 
by their duly authorized agents. In all elections each elector shall be 
permitted to cast one vote for each forty acres of land, or major fraction 
thereof in the district owned by such elector, but any elector owning twenty 
acres or less shall be entitled to one vote. 


History: En. Sec. 7283C by Sec. 4, Ch. 
50, L. 1925. 


89-2306. (7283.4) Nomination of commissioners — voting. Candidates 
for the office of commissioner to be filled by election under the provisions of 
this act, may be nominated by petition filed with the secretary of the board 
of commissioners at least ten days prior to date of holding the election and 
signed by at least five electors of the district. If no nominations are made 
the electors of the district shall write on the ballots the name or names 
of the persons for whom they desire to vote, provided that nothing herein 
contained shall prevent an elector from voting for any qualified person, 
although the name does not appear on the official ballot. 

History: En. Sec. 7283D by Sec. 4, Ch. 
50, L. 1925. 

89-2307. (7284) Vacancies among commissioners — how filled. If a 
vacancy occur in the board of commissioners the remaining members of the 
board shall elect some qualified elector to fill such vacancy and the person so 
elected shall hold such office for the unexpired term and until his successor is 
elected and qualified, provided, that the person so appointed must be 
appointed as a commissioner for the division in which such vacancy exists. 
But in the event there is a vacancy or vacancies in the board of commission- 
ers by reason of no appointment being made due to the failure of the 
remaining members of the board to act, or on account of no election being 
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held, then, in that event, the judge of the court having jurisdiction over 
said drainage district, shall, upon the receipt of a petition signed by ten 
per cent (10%) of the resident owners of land in said district, appoint to 
such vacancy or vacancies such person as the aforesaid petition may 
designate. 


History: En. Sec. 20, Ch. 129, L. 1921; 5, Ch. 50, L. 1925; amd. Sec. 1, Ch. 169 
re-en. Sec. 7284, R. C. M. 1921; amd. Sec. L. 1929. 


89-2308. (7285) Record and vouchers. The commissioners shall keep 
an accurate record of all moneys collected on account of the work under 
their charge and of all payments made by them, and shall take vouchers for 
such payments, and shall keep full, accurate, and true minutes of all their 


proceedings. 
Hiswryaeen. sec. 21,-Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7285, R. C. M. 1921. DrainsG-17, 18, 32 
’ ) =~ 


28 C.J.S. Drains §§ 11, 12, 25, 26. 


89-2309. (7286) Custody of funds. The county treasurer of the county 
wherein the court having jurisdiction of such district is located, shall be 
the custodian of all funds belonging to the district, and he shall pay out such 
funds upon warrants drawn by the board of commissioners of such district, 
except that the bonds of said district and the interest coupons thereon shall 
be payable as they mature, on presentation to such treasurer. 


History: En. Sec. 22, Ch. 129, L. 1921; 
re-en. Sec. 7286, R. C. M. 1921. 


89-2310. (7287) Annual report of commissioners. On the first Tuesday 
of July of each year the commissioners shall file in the office of the clerk of 
the court having jurisdiction in the manner an itemized statement of all 
their receipts and disbursements, and leave said report in such office for 
examination by parties interested at all times. 


History: En. Sec. 23, Ch. 129, L. 1921; 
re-en. Sec. 7287, R. C. M. 1921. 


89-2311. (7288) Compensation of commissioners. They shall receive for 
their services such compensation as the court or presiding judge thereof may 
determine. They shall also receive their actual reasonable expenses. 

History: En. Sec. 24, Ch. 129, L. 1921; 
re-en, Sec. 7288, R. C. M. 1921. 


89-2312. (7289) Court to control commissioners. They shall at all times 
be under the control or direction of the court or presiding judge, and shall 
obey its or his directions; for failure so to do they shall forfeit their 
compensation and be dealt with summarily as for contempt. 


History: En. Sec. 25, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7289, R. C. M. 1921. 17A Am. Jur. 471, Drains and Sewers, 
§ 43. 


89-2313. (7290) Suits on bonds of commissioners, Suit may also be 
brought upon their bonds, in the name of the clerk of the court, and the 
amount recovered shall be applied to the construction of the work or to the 
party injured, as justice may require. 

History: En. Sec. 26, Ch. 129, L. 1921; 
re-en. Sec. 7290, R. C. M. 1921. 
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89-2314. (7291) Organization of commissioners—appointment of attor- 
ney and engineer—preliminary report. Within ten days after said commis- 
sioners shall be appointed and qualified, they shall meet and organize by 
electing one of their number president, and a secretary, who may or may not 
be one of their number; they shall appoint one or more attorneys to assist 
in the establishment of the district and advise with its officers, agents, and 
employees, prepare reports and other necessary documents. The court 
shall allow such attorney or attorneys just compensation to be taxed in 
the case. They shall also appoint a competent civil and drainage engineer, 
who may be an individual, a copartnership, or a corporation, who may 
employ assistants and make surveys, and, with the approval of the court, 
may employ a consulting engineer or secure expert advice, and the expense 
of the engineer, his assistants, and the consulting engineer shall be taxed 
as expenses under the petition. And as soon as may be, thereafter, they 
shall personally examine the lands in said district and make a preliminary 
report to the court, which report shall state: 


1. Whether said proposed work is necessary, or would be of utility in 
carrying out the purposes of the petition ; 

2. Whether the proposed work would promote the public health; 

3. Whether the proposed work would promote the public eltagen 

4. Whether the total benefits from said proposed work will oxrean the 
cost thereof, together with the damages resulting therefrom; and in arriving 
at this they shall include all benefits and all damages resulting therefrom 
both within and without said district; 

5. Said commissioners shall in said report fix as near as may be and 
report to the court the boundaries of said proposed drainage district. Said 
boundaries shall not be so changed from those in the petition deseribed 
as to deprive the court of jurisdiction by reason of not having on the 
petition the required number of signers owning land within said changed 
boundaries. 


History: En. Sec. 27, Ch. 129, L. 1921; 545, 549, 211 P 218; State ex rel. Hall v. 
re-en, Sec. 7291, R. C. M. 1921. District Court, 109 M 228, 231, 95 P 2d 


438. 
References 


In re Valley Center Drain Dist., 64 M 


89-2315. (7292) Commissioners to adopt feasible plan. If said proposed 
work, as in the petition described, is not best suited to carry out the pur- 
poses of the petition, the commissioners shall consider and base their report 
upon the one best suited to carry out those purposes, and propose to the 
court the one by them considered. 


History: En. Sec. 28, Ch. 129, L. 1921; Collateral References 
re-en. Sec, 7292, R. C. M. 1921. 17A Am, Jur. 475, Drains and Sewers, 
§ 49. 


89-2316. (7293) Hearing of preliminary report—publication of notice. 
Upon the filing of the preliminary report the court or the presiding judge 
thereof shall by order fix a time and place when and where the same shall 
be heard at some general or special term of said court, not less than thirty 
days from the filing of said report. Notice of the time and place of hearing 
upon said preliminary report shall be given to all interested persons 
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by publishing a brief notice of the filing of said report, including a brief 
statement of the substance of said report, in one or more newspapers 
published in each county in which any land in said proposed drainage 
district shall be situated (or, if no newspaper is published in said county, 
in one or more newspapers in an adjoining county) once in each week for 
three successive weeks prior to the day appointed for hearing thereon. 
Said notice shall describe all lands by said report included in said district, 
which were not included therein by the petition, and state that such lands 
are to be included in said district, and shall describe all lands excluded 
from said district which were by the petition included therein, and shall 
state that such lands are to be excluded from said district. 

History: En. Sec. 29, Ch. 129, L. 1921; v. District Court, 109 M 228, 231, 95 P 
re-en. Sec. 7293, R. C. M. 1921. 2d 4388. 

References Collateral References 


In re Valley Center Drain Dist., 64 Drains€14, 18, 30 et seq. 
M 545, 549, 211 P 218; State ex rel. Hall 28 C.J.S. Drains, §§ 12, 14, 23 et seq. 


89-2317. (7294) Adjournment of hearing or trial of issues. Upon the 
day fixed for hearing upon said report, said court may adjourn said hearing 
for good cause, or may proceed to hear, try, and determine all issues arising 
upon said report. 


History: En. Sec. 30, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7294, R. C. M. 1921. Drains¢>14, 18, 34. 


28 C.J.S. Drains §§ 12, 14, 28, 31. 


89-2318. (7295) Remonstrance by interested parties. Any interested 
party may appear and remonstrate against said report or any material part 
thereof. All remonstrances shall be in writing, be verified on oath, be filed 
at least five days before the day fixed for hearing, and shall set forth the 
facts upon which they are based. 


History: En. Sec. 31, Ch. 129, L. 192f; Collateral References 
re-en. Sec. 7295, R. C. M. 1921. Drains¢=14, 18, 33. 
28 C.J.S. Drains §§ 12, 14, 27. 
ectorences 17A Am. Jur. 468, Drains and Sewers, 


In re Valley Center Drain Dist., 64 M § 39. 
545, 549, 211 P 218; State ex rel. Hall v. 
District Court, 109 M 228, 231, 95 P 2d 438. 
89-2319. (7296) Service of owners of added lands. When lands are 
added to the district, the owners thereof shall be served with said notice 
as provided for serving of notice of hearing on the petition. 


History: En. Sec. 32, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7296, R. C. M. 1921. Drains¢=14, 18, 30. 
28 C.J.S. Drains §§ 12, 23. 
References 


State ex rel. Hall v. District Court, 109 
M 228, 231, 95 P 2d 438. 


89-2320. (7297) Issues, how tried—dismissal of—petition—costs. All 
issues arising upon said preliminary report shall be tried by the court 
without a jury. If the court shall find in favor of the remonstrance, or if 
said report be that the proposed work will not promote the public health, 
and will not promote the public welfare, or that the benefits from said pro- 
posed work will not exceed the damages and cost of construction, and no 
remonstrance against said report is filed, the petition shall be dismissed and 
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the costs taxed against the petitioners, and judgment entered therefor, as 
in section 89-2345 hereinafter provided. 
History: En. Sec. 33, Ch. 129, L. 1921; References 


re-en. Sec, 7297, R. C. M. 1921. In re Valley Center Drain Dist., 64 M 
545, 549, 211 P 218; State ex rel. Hall v. 
District Court, 109 M 228, 231, 95 P 2a 438. 


89-2321. (7298) Entry of order of confirmation. But if the preliminary 
report be that the benefits of said proposed work (or work by the commis- 
sioners proposed) will exceed the damages and the cost of construction and 
that the public health will be promoted thereby, or that the public welfare 
will be promoted thereby, and no remonstrance thereto is filed, or if on 
the trial of the issues made on said report the court finds that the benefits 
will exceed the damages and cost of construction, and that the public 
health or the public welfare will be promoted by said proposed work, the 
court shall make and file such findings in writing, and make an order 
confirming said report, or directing amendment of the report to conform 
to the findings of said court. And when so amended the court shall by 
order confirm the same, and direct said commissioners to proceed with 
said work with all convenient speed. 


History: En. Sec. 34, Ch. 129, L. 1921; Collateral References 
re-en. Sec, 7298, R. C. M. 1921. 17A Am. Jur. 469, Drains and Sewers, 
References § 41. 


In re Valley Center Drain Dist., 64 M 
545, 549, 211 P 218; State ex rel. Hall v. 
District Court, 109 M 228, 231, 95 P 2d 438. 


89-2322. (7299) Conclusiveness of order—appeals. Such findings and 
order shall be final and conclusive unless appealed from to the supreme court 
within thirty days after filing thereof. 


History: En. Sec. 35, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7299, R. C. M. 1921. Drains@=14 (4), 18, 35. 


References 28 C.J.S. Drains §§ 12, 14, 17, 29, 30, 36. 


In re Valley Center Drain Dist., 64 M 
545, 550, 211 P 218; State ex rel. Hall v. 
District Court, 109 M 228, 231, 95 P 2d 438. 


89-2323. (7300) Drainage district when organized—body corporate. 
Upon entering of such order of confirmation of said preliminary report of 
record, such drainage district shall be, and is thereby declared to be organ- 
ized as a drainage district, by the name mentioned in said petition, or such 
other name as the court shall fix, with the boundaries fixed by the order 
confirming the report of said commissioners, to be a body corporate by said 
name fixed in said order, with the right to sue and be sued, to adopt and 
use a Seal, and to have perpetual succession. 

History: En. Sec. 36, Ch. 129, L. 1921; Collateral References 


re-en. Sec. 7300, R. Cc. M. 1921. Drains¢~14. 
28 C.J.S. Drains § 6. 
References 17A Am. Jur. 451, Drains and Sewers, 
State ex rel. Hall v. District Court, 109 §16; 48 Am. Jur. 663, Special or Local 
M 228, 231, 95 P 2d 438. Assessments, § 114 et seq. 


89-2324. (7301) Commissioners corporate authority of district. The 
commissioners appointed as aforesaid and their successors in office shall, 
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from the entry of such order of confirmation, constitute the corporate au- 
thority of said drainage district, and shall exercise the functions conferred 
on them by law, and do all things and perform all acts necessary to the 
construction and preservation of the proposed work. 


History: En. Sec. 37, Ch. 129, L. 1921; 
re-en. Sec. 7301, R. C. M. 1921. 


89-2325. (7302) Preliminary proceedings declared necessary. All pro- 
ceedings herein required, prior to the entry of such order of confirmation of 
record, shall be deemed to be and are hereby declared to be necessary to the 
formation of said body corporate. 


History: En. Sec. 38, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7302, R. C, M. 1921. Drains¢=14, 


28 C.J.S. Drains § 14. 


89-2326. (7303) Preparation of maps and surveys. As soon as may be 
after the confirmation of the said preliminary report, or within such time 
as the court may direct, said commissioners shall proceed to have all neces- 
sary levels taken and surveys made, and shall lay out said proposed work, 
make a map thereof and plans, profiles, and other specifications thereof, and 
report in writing to the court. 

History: En. Sec. 39, Ch. 129, L. 1921; References 


re-en. Sec. 7303, R. C. M. 1921. In re Mossmain Irr. Dist., 90 M 1, 12, 
300 P 280. 


89-2327. (7304) Report as to routes and termini. First. Whether the 
starting points, routes, and termini of the proposed work, and the proposed 
location thereof as in the petition contained, are in all respects proper and 
feasible, and, if not, shall report such as are most proper and feasible. 


History: En. Sec. 40, Ch. 129, L. 1921; 
re-en. Sec. 7304, R. C. M. 1921. 


89-2328. (7305) Report as to boundaries. Second. If it be found 
necessary to change the boundaries of said proposed district, as by them 
previously fixed, they shall report said proposed change, and, if possible, 
shall report the names, residence, and post-office addresses of the owner or 
owners of all lands affected by said change in boundaries, but no such change 
in boundaries shall be made as to deprive the court of jurisdiction; provided, 
however, that if the owners of lands adjacent to the district petition to 
have their lands brought into the district such may be considered the same 
as original petitioners in making changes of boundaries. 

History: En. Sec. 41, Ch. 129, L. 1921; Collateral References 


re-en. Sec. 7305, R. C. M. 1921. 17A Am. Jur. 457, Drains and Sewers, 
8§ 23, 24. 


89-2329. (7306) Report as to injured lands. Third. What lands with- 
in the district, as by them reported, will be injured by the proposed work, if 
any, and they shall therein award to each tract, lot, easement, or interest 
by whomsoever held, the amount of damages which they shall determine 
will be caused to the same by the proposed work. 

History: En. Sec. 42, Ch. 129, L. 1921; Collateral References 


re-en. Sec. 7306, R. C. M. 1921. 17A Am. Jur. 452, Drains and Sewers, 
§ 17. 
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89-2330. (7307) Report as to assessments. Fourth. What lands, ease- 
ments, irrigation ditches, cities, towns, counties, individuals and other cor- 
porations and persons should be assessed for the payment of any part of the 
cost of constructing the proposed drains, repairs thereto, maintenance there- 
of and the incidental expenses attached to the establishment of such drain- 
age district. In apportioning such costs and expenses, the following 
principles shall be regarded and the following classes of property, persons, 
corporations and municipalities shall be assessed: 

All lands which are swampy, bogged or waterlogged, and will be re- 
lieved and improved by virtue of the construction of the proposed drainage 
System ; 

All lands which are becoming, or are lable to become swampy, bogged, 
or waterlogged, and which the construction of the proposed drainage system 
will prevent from being thus affected; 

All lands from which surface or seepage waters will enter or can be 
conducted into the proposed drainage system ; 

All lands upon which or through which, surface or seepage water will be 
prevented from flowing, or can be prevented from flowing, by virtue of 
the construction of the proposed drainage system ; 

All lands which will sustain any direct benefit of any kind or character 
whatsoever ; 

All railways, whether operated by steam, electricity or otherwise, whose 
right of way or roadbed will be benefited or can be benefited by reason 
of the construction of the proposed drainage system ; 

All owners of irrigation ditches or canals included within said district 
or from which water seeps, drains or wastes to, upon or through lands 
included within the said district ; 

The county or counties which the proposed drainage system traverses, 
or which will be benefited as to public health, convenience, welfare or 
improvement of any public highway ; 

All incorporated cities or towns, and lands included within townsites 
and subdivisions, in whole or in part, directly benefited by reason of the 
construction of the proposed drainage system ; 

All of the above classes of lands, railways, irrigation ditches, counties, 
cities, towns, townsites and subdivisions shall be liable to assessment for the 
construction of the proposed drainage system in such proportions as may 
seem just and equitable. 

The benefits to accrue from the construction of the proposed drainage 
system, to a railway, county, incorporated city or town, and lands included 
within a platted townsite or subdivision being of a different character than 
those to accrue to agricultural lands shall be considered in apportioning 
the assessment, and also, the damages and inconvenience caused by seepage 
and waste waters from irrigation ditches and from the higher lands, shall 
be considered in apportioning the assessment to them. 

The assessment against each tract, lot, easement, town, city, county, 
irrigation ditch, railroad, individual or corporation owner thereof which 
will be benefited by the proposed work or which, in any manner, con- 
tributes to the swamped, seeped, bogged or waterlogged condition of any 
land within said district and the proportionate share of cost of construction 
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of the proposed drainage system, which each of them should bear shall 
be shown in tabular form, the columns of which shall be headed as follows: 
Column 1—Owners of property assessed; 2—Description of property as- 
sessed ; 3—Number of acres assessed; 4—Amount of benefits assessed ; 5— 
Number of acres taken for right of way; 6—Value of property taken; 7— 
Damages ; 8—Assessment for costs; which shall be known as the assessment 
roll. Where property, persons or corporations, public or private, contribute 
to the damaged condition of the lands to be reclaimed, it shall not be 
necessary to assess in such assessment roll the benefits to be derived by 
or accruing to them. 


History: En. Sec. 43, Ch. 129, L. 1921; 
re-en. Sec. 7307, R. C. M. 1921; amd. Sec. 
2, Ch. 169, L. 1929. 


Collateral References 

Drains€-18, 32, 76. 

28 C.J.S. Drains §§ 12, 25, 26, 63, 64. 
17A Am. Jur. 486, Drains and Sewers, 


County Subject to Assessment for Bene- 
fits 


This section, both before and after 
amendment by chapter 169, Laws of 1929, 
was broad enough to authorize assessments 
against a county for benefits to highways 
resulting from the system of a drainage 
district although the county did not own 
land within the district. State ex rel. 
Valley Center Drain Dist. v. Board of 
County Commrs., 100 M 581, 586, 51 P 2d 
635, explained in 127 M 374, 379, 265 P 2d 
203. 


§ 63 et seq. 


Validity of rule of assessment for drain- 
age improvement. 2 ALR 625. 

Loss of right to contest an assessment 
in drainage proceedings. 9 ALR 634, 842. 

Sufficiency of statutory provisions for 
notice and hearing in drainage proceed- 
ings. 84 ALR 1098 and 145 ALR 1196. 

Failure of property owner to avail him- 
self of remedy provided by statute as pre- 
cluding attack based on improper inclusion 
of property in, or exclusion of property 


from, assessment. 100 ALR 1292. 


References 
In re Mossmain Irr. Dist., 90 M 1, 11, 
300 P 280. 
89-2331. (7308) Report as to costs. Fifth. They shall also determine 


and report to the court the total amount, as near as they can determine, that 
said proposed work will cost, which cost shall include all incidental expenses, 
the reasonable cost of organizing said district, the costs of proceeding 
and all probable damage to lands, both within and without the district, 
together with a reasonable attorney fee for the petitioners, which cost 
will hereinafter be referred to as “cost of construction.” 

History: En. Sec. 44, Ch. 129, L. 1921; Collateral References 


re-en. Sec. 7308, R. C. M. 1921. 17A Am. Jur. 479, Drains and Sewers, 
§ 54, 


89-2332. (7309) Report as to assessments against lots and corporations. 
If the cost of construction of any particular part of the work so proposed to 
be done should be assessed upon any particular tract or tracts, lot or lots 
of land, or upon any corporation or corporations, the commissioners shall 
so specify, and in their report they shall fix and determine the sums which 
should be assessed against said tracts, lots, and corporations, and assess 
such sum against said tracts, lots, and corporations. 

History: En. Sec. 45, Ch. 129, L. 1921; Collateral References 


re-en. Sec. 7309, R. C. M. 1921. 17A Am. Jur. 486, Drains and Sewers, 
§ 63 et seq. 


89-2333. (7310) Report as to special benefits to corporations. And if 
any corporation would, in the judgment of said commissioners, derive 
special benefits from the whole or any part of such proposed work, the 


541 


89-2334 ; WATERS AND IRRIGATION 


commissioners shall so report and assess those benefits and assess against the 
same its proportionate share of the costs of said proposed work. The word 
“corporation,” whenever in this act contained, shall be construed to include: 


1. Railroad companies; 
2. Other private and quasi-public corporations of all kinds; 
3. Towns; 
4. Cities; 
5. Villages; 
6. Other drainage districts; and, 
7. Counties. 
History: En. Sec. 46, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7310, R. C. M. 1921. 17A Am. Jur. 489, Drains and Sewers, 
References § 67. 


State ex rel. Valley Center Drain Dist. 
v. Board of County Commrs., 100 M 581, 
585, 51 P 2d 635. 


89-2334. (7311) Apportionment of costs of construction. They shall 
apportion and assess the part of this “cost of construction,” not assessed as 
above, against the several benefited tracts, lots, and easements in said drain- 
age district, in proportion to the benefits which they have assessed against 
the same, by setting down opposite each tract, lot, or easement the sum 
which they assess against the same for construction. The assessments 
which together make up the cost of construction, as above defined, are 
herein referred to as “assessments for construction.” 


History: En. Sec. 47, Ch. 129, L. 1921; 28 C.J.S. Drains § 59. 
re-en. Sec. 7311, R. C. M. 1921. 17A Am. Jur. 492, Drains and Sewers, 
§ 72 et seq. 


Collateral References 
Drains¢~71. 


89-2335. (7312) Report as to cost of upkeep. Sixth. The commis- 
sioners shall further report to the court the probable cost of keeping said 
proposed work in repair after it is completed. 


History: En. Sec. 48, Ch. 129, L. 1921; 
re-en. Sec. 7312, R. C. M. 1921. 


89-2336. (7313) Report to include maps. Seventh. They shall include 
in their said report said map, plans, and other specifications, and file the 
same with their report. 


History: En. Sec. 49, Ch. 129, L. 1921; 
re-en. Sec. 7313, R. C. M. 1921. 


89-2337. (7314) Commissioners to use most feasible plan—alteration by 
court. The commissioners shall not be confined to the points of commence- 
ment, routes, or termini of the drains or ditches, or the number, extent, or 
size of the same, or the location, plan, or extent of any levee, ditch, or other 
work, as proposed by the petitioners, but shall locate, design, lay out, and 
plan the same in such manner as to them shall seem best, to promote the 
public health or welfare, and to drain, or to protect the lands of the 
parties interested with the least damage and the greatest benefit to all 
lands affected thereby. And any plan proposed by the commissioners may, 
on the application of any person interested, on the hearing hereinafter 
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provided for, or on the application of the commissioners, be altered by 
the court, by written order, in such manner as shall appear to the court 
to be just. 


History: En. Sec. 50, Ch. 129, L. 1921; Collateral References 


re-en. Sec. 7314, R. C, M. 1921. 17A Am. Jur, 475, Drains and Sewers, 
§ 49. 


89-2338. (7315) Extension or reduction of boundaries—alteration by 
court. If the commissioners find that the proposed district, as described in 
the petition filed, will not embrace all of the lands that will be benefited by 
the proposed work, or that it will include lands that will not be benefited 
and are not necessary to be included in said district for any purpose, 
they shall extend or contract the boundaries of the proposed district so 
as to include or exclude all such lands, as the case may be; and the 
boundaries adopted and reported by them may, upon the hearing of their 
report, as hereinafter provided, upon their application, or that of any 
person interested, be altered by the court in such manner as shall appear 
to be just; provided, that the alteration of boundaries as aforesaid shall 
not have the effect of so far enlarging or contracting the proposed district 
as to render such petition void or dismissable. Said report shall be filed 
with the clerk of the court. 

History: En. Sec. 51, Ch. 129, L. 1921; 28 C.J.S. Drains §§ 7, 8, 10. 
re-en. Sec. 7315, R. C. M. 1921. 17A Am. Jur. 457, Drains and Sewers, 


§ 24, 
Collateral References 


Drains¢15. 


89-2339. (7316) Notice of hearing of report. Upon the filing of such 
report, the court shall make an order fixing the time and place when and 
where all persons interested may appear and remonstrate against the con- 
firmation thereof, and the clerk of such court shall cause notice to be given to 
all parties interested by publication thereof for at least three successive 
weeks before the date of such hearing in at least one newspaper in each 
county wherein lands located in such district are situate, which notice 
shall contain a statement of the time and place of the hearing of said 
report, and a brief statement of the substance thereof. 

History: En. Sec. 52, Ch. 129, L. 1921; Collateral References 


re-en. Sec. 7316, R. C. M. 1921. Drains¢=18, 34. 
28 C.J.S. Drains §§ 12, 28, 31. 


89-2340. (7317) Clerk to mail notice to landowners. Upon a date not 
later than the date of the first publication of the notice in the last paragraph 
referred to, the clerk of such court shall also cause to be mailed to each of the 
persons or corporations recommended by said report to be assessed, or 
whose lands are by said report recommended to be included in said district, 
at his or its last known post-office address, a notice containing a brief 
description of the land or easement belonging to such person or corporation 
benefited or damaged, and of the net damage awarded to such tract, parcel, 
easement, or corporation, and the sum assessed against such benefited parcel, 
tract, easement, or corporation. 


History: En. Sec. 53, Ch. 129, L. 1921; 
re-en. Sec. 7317, R. C. M. 1921. 
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89-2341. (7318) Modification of report. If the court finds that the 
report requires modification, the same may, by order of the court, be referred 
back to the commissioners, who may be required to modify it in any respect. 


History: En. Sec. 54, Ch. 129, L. 1921; 
re-en. Sec. 7318, R. C. M. 1921. 


89-2342. (7319) Confirmation of report—appeals—bond of commis- 
sioners. If there be no remonstrance, or if the finding be in favor of the 
validity of the proceedings, or after the report shall have been modified to 
conform: to the findings, the court shall confirm the report and the order of 
confirmation shall be final and conclusive, the proposed work shall be 
established and authorized, and the proposed assessments approved and 
confirmed, unless within thirty days an appeal be taken to the supreme 
court; the said order of confirmation shall also fix the commissioners’ bond. 


History: En. Sec. 55, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7319, R. C. M. 1921. 17A Am. Jur. 471, Drains and Sewers, 
References See teos 
In re Valley Center Drain Dist., 64 M Validity of rule of assessment for drain- 
545, 549, 550, 211 P 218. age improvement. 2 ALR 625. 


89-2343. (7320) Modification of order. Said order of confirmation may, 
at the same or at any subsequent term of said court, be revised, modified, or 
changed, in whole or in part, on petition of the commissioners, after such 
notice as the court may require, to parties adversely interested. 


History: En. Sec. 56, Ch. 129, L. 1921; 
re-en. Sec. 7320, R. C. M. 1921. 


89-2344. (7321) Supplemental report. At any time prior to making the 
order confirming said report, or thereafter, the court may permit the commis- 
sioners to present and file a supplemental report, or amend their report, 
as to any matter which, pursuant to the provisions hereof, was or might 
have been included in the original report presented by them, and after 
reasonable notice given to all parties interested, in such manner as the 
court shall direct, the court may, upon the hearing in said matter, make 
such order as the case may require. 


History: En. Sec. 57, Ch. 129, L. 1921; 
re-en. Sec. 7321, R. C. M. 1921. 


89-2345. (7322) Judgment on dismissal of proceedings. In case the 
petition or proceedings are dismissed as provided in section 89-2320, a judg- 
ment shall be entered against the petitioners and in favor of the commis- 
sioners for the costs, expenses, and liabilities incurred in said proceedings, 
but for the benefit of those who have rendered services or advanced money in 
the prosecution of said proceedings, or have recovered costs on successful 
contests therein. 

In case the proceedings are dismissed at any time or the district is 
discontinued for any cause subsequent to the time provided in section 
89-2320, a judgment shall be entered directing the commissioners of the 
district to assess the costs, expenses, and liabilities incurred in said pro- 
ceedings up to and including the time of such dismissal and discontinuation 
on an acreage basis against the lands in said district, which assessment 
shall be a lien upon said lands from the date of said judgment superior 
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to the lien of any other judgment, mortgage or mechanic’s lien against said 
lands. Said assessment shall be verified by the commissioners of the 
district the same as assessments to pay costs of construction and such 
assessments shall be spread upon the tax rolls of the counties in which 
sald district is situated and shall be collected by the county treasurers of 
such counties the same as assessments to pay costs of construction are 
collected. Such assessments shall be payable on or before November 30 
following the date upon which they are so spread upon the assessment 
roll of such counties. The money so collected shall be paid out upon warrants 
issued by the commissioners of the district to those who have rendered 
service or advanced money in connection with said district or have recovered 
costs on successful contests therein. Should such assessment, for any 
cause, be not sufficient for all such costs, expenses and liabilities, then 
additional assessments shall be made and collected in like manner until 
sufficient funds have been raised to pay all such costs, expenses and 
liabilities. 


History: En. Sec. 58, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7322, R. C. M. 1921; amd. Sec. Drains€=14 (3), 35. 
3, Ch. 169, L. 1929. 28 C.J.S. Drains §§ 14, 24, 28-33. 


89-2346. (7323) Statement of costs before entry of judgment. Before 
any such judgment is entered, said commissioners shall file with the clerk 
of the district court, in which said proceedings were instituted, an itemized 
statement of such costs and expenses, duly verified, upon which an order 
shall issue requiring said petitioners or landowners to show cause before 
said court, at a time and place named, why judgment should not be entered 
against said petitioners or landowners for the amount of said costs and 
expenses. Notice of the hearing of said order to show cause shall be 
given to said petitioners or landowners by mailing to each a copy thereof, to 
their last known post-office address, at least twenty days prior to the time 
set for hearing, and by publication of the same in one or more newspapers 
published in the county where the proceedings are pending, at least three 
successive weeks prior to the day set for such hearing. Said notice need not 
contain an itemized statement of said account. 


History: En. Sec. 59, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7323, R. C. M. 1921; amd. Sec. Drains€=14 (3), 38. 
4, Ch. 169, L. 1929. 28 O.J.S. Drains §§ 14, 24, 28-33, 34. 


89-2347. (7324) Contribution among petitioners. All petitioners shall, 
among themselves, contribute to the payment of said judgment in proportion 
to the number of acres of land they have within the boundaries of the 
proposed district at the time of filing of said petition. 


History: En. Sec. 60, Ch. 129, L. 1921; 
re-en. Sec. 7324, R. C. M. 1921. 


89-2348. (7325) Assessments for construction—annual installment. At 
the time of the confirmation of such assessments, it shall be competent for 
the court to order the assessment for construction of new work, to be paid 
in not more than fifteen annual installments, of such amounts and at such 
times as will be convenient for the accomplishment of the proposed work, 
or for the payment of the principal and interest of such notes or bonds of 
said district, as the court shall grant authority to issue, for the construc- 
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tion of new work. The court shall also, by such order, fix a date on 
which the first installment of the assessments for construction shall become 
due, not more than five years after the date of the order, and each of said 
installments shall draw interest at the rate of seven per cent per annum 
from the date of said order. 


History: En. Sec. 61, Ch. 129, L. 1921; 
re-en. Sec. 7325, R. C. M. 1921. 


Collateral References 


28 C.J.S. Drains § 55 et seq. 
17A Am. Jur. 497, Drains and Sewers, 
§ 79. 


Drains€66 et seq. 


89-2349. (7326) Lien of assessments—payment of assessments against 
state lands. From the time of the entry of said order, assessments for con- 
struction of new work and additional assessments and interest thereon shall 
be a lien upon the lands assessed, until paid. Any owner of land, or any cor- 
poration assessed for construction, may, at any time within thirty days after 
the confirmation of said report, pay into court the amount of the assessment 
against his land or any tract thereof, or against any such corporation. Said 
payment shall relieve said lands from the lien of said assessment, and said 
eorporation from all lability on said assessment. 

Upon presentation to the state auditor of an order of the district court 
having jurisdiction of such drainage district, properly certified, the auditor 
shall draw his warrant on the treasurer on the common school fund in 
favor of the commissioners of such drainage district for the total amount 
that may be assessed against any lands included in such district, the title 
to which is in the state of Montana, and upon the payment of such warrant 
such lands shall thereby be relieved from the lien theretofore created for 
such costs of construction. 


History: En. Sec. 62, Ch. 129, L. 1921; 
re-en. Sec. 7326, R. C. M. 1921. 


Legislature’s Authority to Include State 
Lands 


The legislature has authority to include 
state lands not used for governmental pur- 
poses within special improvement or drain- 
age districts and make them subject to 
assessments to the extent they are bene- 


within the meaning of constitutional and 
statutory provisions. State ex rel. Free- 
bourn v. Yellowstone County, 108 M 21, 
27, 88 P 2d 6. 


Collateral References 


Drains¢—70, 84. 

28 C.J.S. Drains §§ 57, 77. 

17A Am. Jur. 497, Drains and Sewers, 
§ 80. 


fited, such assessments not being “taxes” 


89-2350. (7327) Power of commissioners in emergency—report of re- 
pairs, assessments and indebtedness. Commissioners having charge of any 
completed drain, ditch, levee or other work constructed under any drainage 
law of the state of Montana, whether now in force or repealed, shall be 
authorized, in the case of an emergency, to make such repairs as may be 
necessary for the preservation and protection of the work under their 
control. They shall, on or before the first Tuesday of March of each year, 
file with the clerk of court having jurisdiction a report in which they shall 
specify in detail the emergency repairs which they have made during the 
preceding year, the labor and repairs then necessary to the preservation and. 
protection of the work under their control, the places where such labor and 
repairs are especially needed, the amount of the outstanding indebtedness of 
the district and the sum to be assessed against each tract, lot, easement or 
corporation to pay all emergency repairs theretofore done, necessary labor 
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and repairs to be done during the ensuing year, maintenance, incidental 
expenses and interest on and principal of all outstanding indebtedness. 
No notice of the filing of such report shall be necessary. All such assess- 
ments shall be apportioned on the last assessment roll of drain districts or 
on the last assessments in drainage districts confirmed by the court having 
jurisdiction thereof. 

History: En. Sec. 63, Ch. 129, L. 1921; Collateral References 


re-en. Sec. 7327, R. C. M. 1921; amd. Sec. Drains@=32. 52. 79 

5, Ch. 169, L. 1929; amd. Sec. 1, Ch. 97, ide Line 

Teast amd. Sec. 1, Ch. 97 28 C.J.S. Drains §§ 25, 26, 46, 66. 
References 


In re Valley Center Drain Dist., 64 M 
545, 549, 211 P 218. 


89-2351. (7328) Report of repairs, assessments and indebtedness—court 
to hear objections. Within thirty days after filing such annual report, at a 
time and place to be fixed by the court or presiding judge, the court or 
presiding judge shall examine said report, hear all objections to the same, 
fix and determine the amount of such assessments, and cause such adjudica- 
tion to be entered of record in said court, and a certified copy of the same 
to be delivered to said commissioners. 


History: En. Sec. 64, Ch. 129, L. 1921; Collateral References 
re-en, Sec. 7328, R. C. M. 1921. Drains¢=34, 81. 


References 28 C.J.S. Drains §§ 28, 31, 69, 71. 


In re Valley Center Drain Dist., 64 M 
545, 549, 211 P 218. 


CHAPTER 24 
DRAINAGE DISTRICTS—TAXES AND ASSESSMENTS 


Section 89-2401. District taxes—how certified and collected. 
89-2402. Collection of taxes when lands in more than one county. 
89-2403. Rules of law applicable to collection of taxes. 
89-2404. Assessments against certain corporations—when payable. 
89-2405. Procedure on failure to certify assessments. 
89-2406. Commissioners’ right of entry. 
89-2407. Commissioners’ right to construct drains across railroads. 
89-2408. Liability of district to railroad for cost of bridges, ete. 
89-2409. Railroads to permit construction of ditches—penalty. 
89-2410. Additional assessments, procedure to levy. 
89-2411. Omissions—how corrected. 
89-2412. Illegal assessments—costs—how defrayed. 


89-2401. (7329) District taxes—how certified and collected. On or 
before the third Monday in August of each year the commissioners shall 
certify to the county assessor of each county wherein the lands of the 
district are situate, a correct list of all the district lands in such county 
and the owners thereof, together with a statement of the amount of the 
total tax or assessment against said lands for district purposes for that 
year. The county assessor of each county shall immediately thereupon cause 
said assessment roll to be entered in the assessment book of said county 
for each year and prior to the delivery of the assessment book to the county 
treasurer. The county treasurer of each county shall collect such taxes or 
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assessments at the same time and in the same manner as county and state 
taxes. 


History: En. Sec. 65, Ch. 129, L. 1921; References 
re-en. Sec. 7329, R. C. M. 1921; amd. Sec. State ex rel. Freebourn v. Yellowstone 
1, Ch. 12, L, 1945. County, 108 M 21, 26, 88 P 2d 6. 
Cross-Reference Collateral References 
Collection of taxes and assessments, Drains¢=87-91. 
method, sec. 84-4108. 28 C.J.S. Drains §§ 75, 82-85. 


89-2402. (7330) Collection of taxes when lands in more than one county. 
Where lands of any district lie in more than one county, the district taxes 
or assessments collected in all other counties shall be remitted to the county 
treasurer of the county wherein the court having jurisdiction of said district 
is located, on or before the first day of January of each year. 


History: En. Sec. 66, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7330, R. Go M. 1921. Drains¢=88. 


28 C.J.S. Drains § 85. 


89-2403. (7331) Rules of law applicable to collection of taxes. The 
rules of law applying to the collection of taxes and sale of land for taxes 
shall, unless in conflict with this act, apply to the collection and sale of lands 
for drainage assessments, and delinquent sales of land for unpaid taxes and 
assessments shall be made in the same manner as for state and county 
taxes in the respective counties where such lands are situate, and the 
right of redemption shall in all cases be made the same as in cases where 
lands are sold for state or county taxes. Such drainage district shall be 
entitled to the benefit of all penalties and interest upon delinquent district 
assessments. 


History: En. Sec. 67, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7331, R. C. M. 1921. Drains¢=87-91. 


28 C.J.S. Drains §§ 75, 82-85. 


References : 
17A Am. Jur. 498, Drains and Sewers 
State ex rel. Valley Center Drain Dist. § 81 et seq. , ‘ ; 


v. Board of County Commrs., 100 M 581, 
587, 51 P 2d 635. 


89-2404. (7332) Assessments against certain corporations—when pay- 
able. Assessments against all public corporations, or any private corporation 
not owning land within the district, shall be payable to the county treasurer 
wherein the court having jurisdiction of the district is located, on or 
before the first day of September of each year. 


History: En. Sec. 68, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7332, R. C. M. 1921. DrainsG=85. 


References 28 C.J.S. Drains § 80. 


State ex rel. Valley Center Drain Dist. 
v. Board of County Commrs., 100 M 581, 
586, 51 P 2d 635. 


89-2405. (7333) Procedure on failure to certify assessments. When 
commissioners shall fail to certify to the county treasurer of the proper 
county any one or more drainage assessments for construction or repair, or 
additional assessment against any lands in said district, at the proper time, 
they may certify the same to the county treasurer at any time thereafter, 
whether in the same or any subsequent year. 
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History: En. Sec. 69, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7333, R. C. M. 1921. Drains¢=76. 


28 C.J.S. Drains §§ 63, 64. 


89-2406. (7334) Commissioners’ right of entry. The commissioners, 
their agents, servants, and employees, shall have the right to 20 upon all 
lands along any drain, ditch, levee, or embankment in their district, to 
inspect, deepen, widen, and repair the same, whenever necessary, doing no 
unnecessary damage, and shall not be liable for trespass therefor. 

History: En. Sec. 70, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7334, R. C. M. 1921. Drains€=18, 19, 42-55. 
28 C.J.S. Drains §§ 12, 24, 39-48. 


89-2407. (7335) Commissioners’ right to construct drains across rail- 
roads. Said commissioners shall have the right to lay out and construct all 
necessary drains, ditches, and levees across any railway right of way or 
yards in their district, and any railway company whose right of way or 
yards crosses the line of any proposed drain, ditch, or levee shall open its 
right of way or yards and permit such drain, ditch, or levee to cross the 
Same aS soon as said drain, ditch, or levee is constructed to such right 
of way. 

History: En. Sec. 71, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7335, R. C. M. 1921. Drains@=45. 
28 C.J.S. Drains § 40. 


89-2408. (7336) Liability of district to railroad for cost of bridges, etc. 
Every drainage district shall be liable to the railway company whose right 
of way or yard any of its drains, ditches, or levees crosses, for the reasonable 
cost of the culverts and bridges made necessary by said drain, ditch, or 
levee crossing said right of way or yards, but not of more expensive char- 
acter than the average other culverts and bridges on said division of railway 
crossing streams or ditches of approximately the same width and depth, 
and within a hundred miles of said district ditches. 

History: En. Sec. 72, Ch. 129, L. 1921; Collateral References 


re-en. Sec. 7336, R. C. M. 1921. Drains¢=60. 
28 C.J.S. Drains §§ 34, 50. 


89-2409. (7337) Railroads to permit construction of ditches—penalty. 
Upon receiving fifteen days’ notice in writing, any railway company in 
whose right of way or yard any such drain, ditch, or levee is laid out shall 
open its right of way or yards and permit said commissioners and their 
contractors, agents, and employees to construct said drain, ditch, or levee, 
or to repair, maintain, or clean out same across said right of way or yards. 
For every day that said railroad company fails, after the end of said fifteen 
days, to open their said right of way or yard, as hereinbefore required, it 
shall forfeit twenty-five dollars to said drainage district, to be collected in an 
action, as other forfeitures are collected, or set off against any damages 
that have been awarded to such company. If said railway company fails 
to open its right of way or yard along the line of said drainage district, 
drain, ditch, or levee, the commissioners may, at any time after the expira- 
tion of said fifteen days, open such right of way and yard along the line 
of said drains, ditches, and levees, and construct the same. 
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History: En. Sec. 73, Ch. 129, L. 1921; Sufficiency of statutory provisions for 
re-en. Sec. 7337, R. C. M. 1921. notice and hearing in drainage proceed- 


ings. 84 ALR 1098 and 145 ALR 1196. 
Collateral References 


Drains@—45, 47. 
28 C.J.S. Drains §§ 40, 41. 


89-2410. (7338) Additional assessments, procedure to levy. If in the 
first assessment for construction the commissioners shall have reported to 
the court a smaller sum than is needed to complete the work of construc- 
tion, or if in any year an additional sum is necessary to pay the lawful in- 
debtedness of said drainage district, further or additional assessments on the 
land and corporation benefited, proportioned on the last assessment of 
benefits which has been approved by the court, shall be made by the commis- 
sioners of said drainage district under the order of the court or presiding 
judge thereof; provided, however, that the total assessments for original 
construction and any additional assessments, other than for maintenance, 
incidental expense, and interest on bonds, shall, in no event, exceed the 
total assessments of benefits as provided in section 89-2330. Notice of the 
hearing of the application for such additional assessment shall be published 
at least once each week for three consecutive weeks in one newspaper 
published in each county in which said lands, or any part thereof, within 
said district are situated; which further or additional assessment may be 
made payable in installments as specified in section 89-2348, and shall be 
treated and collected in the same manner as the original assessments for 
construction confirmed by the court in said drainage district. 

History: En. Sec. 74, Ch. 129, L. 1921; Necessity that additional assessment in 


re-en. Sec. 7338, R. C. M. 1921. proceeding for local improvement precede 
incurring liability in excess of the original 
Collateral References REE ah 63 “SLR 1179. 


48 Am. Jur. 688, Special or Local Assess- 
ments, § 147 et seq. 


89-2411. (7339) Omissions—how corrected. Omission to assess bene- 
fits, or to assess for construction, or to make additional assessments, or to 
make assessment for repairs, or to award damages to any one or more tracts 
of land or easements in a drainage district, or to assess benefits, or to 
assess for construction, or to assess for repairs, or to make additional 
assessments against any corporation which should have been assessed, shall 
neither affect the jurisdiction of the court to confirm the report nor to 
render the benefits assessed, or the assessments for construction, or ad- 
ditional assessments, or assessments for repairs against other lands, or assess- 
ments against any corporation voidable, but the commissioners of said 
drainage district shall thereafter, as soon as they discover the omission, 
or as soon as notice thereof, either agree with the omitted parties upon 
the proper assessments and award the damages or assess such benefits, 
make such assessments for construction and make such additional assess- 
ments against the omitted lands and corporations, and award such damages 
as shall be just, and report the facts, together with such assessments and 
awards, to the court. 


History: En. Sec. 75, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7339, R. C. M. 1921. Drains€=56-61, 82, 83. 


28 C.J.S. Drains §§ 34, 50, 76. 
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89-2412. (7342) Illegal assessments—costs—how defrayed. In case the 
court decides that any land should not have been assessed for drainage pur- 
poses, or that any assessment is void, the commissioners of the district shall 
levy an additional assessment on all of the assessable lands, irrigation 
ditches, railroads, corporations and individual owners, based on the last 
assessment of the district approved by the court, sufficient to pay the sum 
lost to the district by reason of such void assessment, or shall pay such sum 
out of the general fund of the district. 


History: En. Sec. 78, Ch. 129, L. 1921; Ch. 109, L. 1923; amd. Sec. 6, Ch. 169, L. 
re-en. Sec. 7342, R. C. M. 1921; amd. Sec. 2, 1929. 


CHAPTER 25 
DRAINAGE DISTRICTS—BONDS—REFUNDING INDEBTEDNESS 


Section 89-2501. Borrowing money—procedure to issue notes or bonds, 
89-2502. Refunding indebtedness of district. 


89-2501. (7343) Borrowing money—procedure to issue notes or bonds. 
(1) The commissioners may borrow money not exceeding the amount of 
assessment for the cost of construction and additional assessments, as pro- 
vided in section 89-2350, unpaid at the time of borrowing, for the construc- 
tion or repair of any work which they shall be authorized to construct or 
repair, or for the payment of any indebtedness which they may have lawfully 
incurred, and may issue notes or negotiable coupon bonds on the district, 
bearing interest at a rate not to exceed six per centum per annum, payable 
semiannually and not running beyond one year after the payment of the 
last installment of the assessment, on account of which money is borrowed, 
shall fall due. 

(2) Before the issuance of said notes or bonds, the commissioners 
shall pass a resolution providing for the issuance of such notes or bonds, 
which said resolution shall fix the rate of interest which said notes or 
bonds shall bear, not exceeding six per centum per annum, payable semi- 
annually, the time of payment and, if redeemable before maturity, the 
date thereof, and shall prescribe the denominations, not exceeding one 
thousand dollars, and form thereof, and may provide that both the prin- 
cipal and interest of said notes and bonds shall be payable at some con- 
venient banking house, or trust company’s office, to be named in said notes 
or bonds; such notes or bonds, and the coupons attached thereto, shall 
bear the signatures of the president and the secretary of the drainage 
district; and the corporate seal of the drainage district shall be affixed 
to each of the notes or bonds. 

(3) Upon execution, the notes or bonds shall be deposited with the 
county treasurer, who shall register the same in a book for that purpose, 
which shall show the number and amount of each note or bond, its date, the 
date payable and redeemable, where payable, the person to whom issued, and 
upon sale of the said notes or bonds, the county treasurer shall deliver 
the same to the person or persons to whom sold, upon their making pay- 
ment for the same; said notes or bonds may be sold by the commissioners 
at either public or private sale, either with or without advertisement as 
they may deem it to the best interests of the district; said notes or 


551 


89-2502 WATERS AND IRRIGATION 


bonds shall not be sold at less than ninety per cent of their face value; 
said notes or bonds shall not be held to make the commissioners personally 
liable, but shall constitute a lien upon the assessments for the repayment 
of the principal and interest of such notes or bonds. 

(4) In case any moneys derived from bonds sold to pay for the original 
construction of said improvement, now or hereafter, remains on hand after 
the work is completed in original construction, and paid for, and not raised 
for damages unpaid for, such residue may be used in the maintenance and 
repair, as in this act provided before making assessments for such main- 
tenance and repair. 


History: En. Sec. 79, Ch. 129, L. 1921; 43 Am. Jur. 303, Public Securities and 
re-en. Sec. 7343, R. C. M. 1921; amd. Sec. Obligations, § 43. 


13, Ch. 260, L. 1959. 
: Sale of public bonds at less than par 


Collateral References or face value. 91 ALR 7 and 162 ALR 396. 
Drains¢=18. Priority as between successive issues of 
28 C.J.S. Drains § 12. obligations of permanently organized lo- 


cal improvement district. 99 ALR 1488. 


89-2502. (7344) Refunding indebtedness of district. And the court 
may, on the petition of the commissioners, authorize them to refund any 
lawful indebtedness of the district by taking up and canceling all of its out- 
standing notes and bonds, as fast as they become due, or before, if the 
holders thereof will surrender the same, and issuing in lieu thereof new 
notes or bonds of such district, payable in such longer time as the court 
shall deem proper, not to exceed in the aggregate the amount of all notes 
and bonds of the district then outstanding, and the unpaid accrued interest 
thereon, and bearing interest not exceeding six per cent per annum. 


History: En. Sec. 80, Ch. 129, L. 1921; 
re-en. Sec. 7344, R. C. M. 1921. 


CHAPTER 26 


DRAINAGE DISTRICTS—PROCEDURE TO BRING BENEFITED 
LANDS INTO DISTRICT 


Section 89-2601. Benefited lands not assessed, procedure to assess. 


89-2601. (7364.1) Benefited lands not assessed, procedure to assess. 
Whenever any lands, from which surface or seepage water enters any drain, 
or any lands upon which or through which surface or seepage water has been 
prevented from flowing because of the construction of any drain, have 
not been included within the drainage district which constructed such drains 
or drain, or the owner of any irrigation ditch or canal, from which water 
seeps, drains or wastes to, upon or through lands included within a 
drainage district, has not been assessed for the cost of construction of 
the drainage system of said drainage district, whether constructed before 
or after the passage of this act, the commissioners of such district may report 
said facts to the court and ask that said lands, describing them, be brought 
into said district and assessed for their proportionate share of the cost 
of the drainage system of said drainage district and ask that the owner 
of any such irrigation ditch or canal be assessed its proportionate share of 
the costs of construction of such drainage system. Thereupon the same 
proceedings shall be had to determine the proper assessments, if any, to be 
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levied against said lands and the owner of such irrigation ditch or canal 
to aid in payment of costs of construction as set out in sections 89-2806 to 
89-2811 for the determination and levy of assessments against drained 
lands, outside of drainage district receiving benefits from the drainage 
of said districts. 


History: En. Sec. 7364A by Sec. 7, Ch. Collateral References 
169, L. 1929. 17A Am, Jur. 491, Drains and Sewers, 
§ 69 et seq. 
CHAPTER 27 


DRAINAGE DISTRICTS—CONTINUATION AND ALTERATION 
OF EXISTING DISTRICTS 


Section 89-2701. Continuation of existing districts. 
89-2702. Alterations or additions to system—petition required, contents of. 
89-2703. Hearing—notice and service. 
89-2704. Objections—dismissal of petition—procedure at hearing. 
89-2705. Appeals—conclusiveness of court’s order—assessments. 
89-2706. Exclusion of lands from drainage districts—how. 
89-2707. Court action—parties. 
89-2708. Complaint, contents of. 
89-2709. Summons, 
89-2710. Service of summons. 
89-2711. Rules of practice applicable. 
89-2712. Court order excluding lands. 
89-2713. Appeals. 


89-2701. (7364.2) Continuation of existing districts. All drain districts 
of the state of Montana, organized prior to the enactment of sections 89-2201 
to 89-2502 and sections 89-2801 to 89-2820, inclusive, and continued in 
existence pursuant to section 89-2820 shall continue their existence as 
drain districts under and pursuant to all of the provisions of said sections 
and the commissioners of such drain districts shall have all the power and 
authority conferred by said sections upon the commissioners of drainage 
districts organized under such sections. 


History: En. Sec. 7364B by Sec. 2, Ch. Collateral References 


97, L. 1931. Drains¢~13. 


28 C.J.S. Drai 1, 22. 
Cross-Reference 8 C.J.S. Drains §§ 6, 21, 22 


Application of Montana Rules of Civil 
Procedure to this chapter, M. R. Civ. P., 
Rule 81(a) and Table A. 


89-2702. (7364.3) Alterations or additions to system—petition re- 
quired, contents of. Whenever, in the judgment of the commissioners of 
any drain district or drainage district, it is necessary or will be beneficial 
to such district to make any alteration and/or any addition to the drainage 
system of such district, they shall file a petition with the clerk of the 
court having jurisdiction of such district, in which shall be stated the 
proposed alteration of and/or the proposed addition to the drainage sys- 
tem of said district, the necessity therefor and the probable cost of making 
such alteration and/or addition. Whenever such commissioners shall fail 
or refuse to file such petition or, in event any landowners desire to file 
such petition, such petition may be filed by such landowners, provided 
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the same be signed by the owners of at least forty per centum (40%) in 
area of the lands in said district. 


History: En. Sec. 7364C by Sec, 2, Ch. 28 C.J.S. Drains § 45. 
97, L. 1931; amd. Sec. 1, Ch. 70, L. 1953. 17A Am, Jur. 457, Drains and Sewers, 
§ 24. 


Collateral References 
Drains¢=50. 


89-2703. (7364.4) Hearing—notice and service. Upon the filing of such 
petition a judge of said district court shall set the same for hearing and 
direct the clerk of such court to give notice thereof. Such notice shall eon- 
tain a concise statement of the proposed alteration and/or addition and the 
estimated cost thereof, which notice must be served and published at 
least twenty (20) days before the date fixed for such hearing. Service 
of such notice shall be made by registered mail, addressed to each landowner 
and corporation that may be lable for the payment of any portion of the 
cost of making such alteration and/or addition, at his or its post-office 
address, if the same can be ascertained by the exercise of due diligence, and 
such notice shall be published once a week for twenty (20) days prior to 
such date in some newspaper published in the county where said court 
is held, to be designated in the order fixing the date for such hearing; pro- 
vided, however, that if all interested landowners and corporations are 
so served, such notice need not be published. 


History: En. Sec. 7364D by Sec. 2, Ch. 
97, L. 1931. 


89-2704. (7364.5) Objections—dismissal of petition—procedure at hear- 
ing. Any such landowner or corporation may at any time prior to five 
(5) days before the date fixed for such hearing file his or its objections 
to such petition. A copy of such objections shall be delivered to the 
attorney for said commissioners, if they have an attorney of record, or 
to the chairman of the board of commissioners of said district, if there 
be no such attorney of record, prior to filing the original thereof with the 
clerk of said court. If objections are made and filed by the owners of 
at least seventy-five per centum (75%), in area of the lands in said dis- 
trict, said petition shall be dismissed and no further proceedings had 
thereon. If the owners of less than seventy-five per centum (75%) in area 
of the lands in said district object to such petition, then, on the date fixed 
for such hearing, or upon any day to which such hearing may be ad- 
journed, the court having jurisdiction will hear testimony in support of 
said petition and in opposition thereto, and after such hearing shall deter- 
mine whether the proposed alteration and/or addition is necessary, whether 
it will be beneficial to said district and improve the drainage system 
thereof, and either approve or deny such petition or modify and change 
the alteration and/or addition proposed. If the court shall approve such 
petition, or modify and change the alteration and/or addition proposed, 
the court shall by order, direct said commissioners to proceed with said 
work with all convenient speed. So far as possible, such hearing shall be 
conducted as other hearings and trials in the district courts of the state 
of Montana, and the laws of the state of Montana with reference to 
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hearings and trials, so far as applicable, shall govern in the conduct of 
such hearings. 


History: En. Sec. 7364E by Sec. 2, Ch. 
97, L. 1931; amd. Sec. 2, Ch. 70, L. 1953. 


89-2705. (7364.6) Appeals — conclusiveness of court’s order — assess- 
ments. Any party interested in such hearing, deeming himself aggrieved 
by the order of the court thereon, may appeal from such order to the su- 
preme court of Montana within thirty (30) days after the entry of such 
order. If no such appeal is taken within the time limited, the order of the 
court made upon such hearing will be final and conclusive. If any such 
alterations and/or additions are authorized by such order, the same shall be 
made by the commissioners of said district and the cost thereof apportioned 
in accordance with the last assessment roll of any such drain district or in 
accordance with the last assessments of any such drainage district con- 
firmed by the court. 


History: En. Sec. 7364F by Sec. 2, Ch. 
97, L., 1931. 


89-2706. Exclusion of lands from drainage districts—how. Any lands 
within a drainage district, which district is not bonded or indebted and 
which lands have not been, and will not, in the future, be benefited by the 
drainage system of the said district and which lands do not contribute water 
to seep other lands in the district, may be excluded or eliminated from said 
district by an order of the district court of the county wherein the said 
lands are situate upon the proceedings hereinafter set forth being had. 

History: En. Sec. 1, Ch. 155, L. 1941. 


89-2707. Court action—parties. An action for the exclusion of lands 
from any such drainage district may be brought in the district court of the 
county wherein said lands are situated by the owner or owners in fee of 
said lands, who shall be designated as the plaintiff or plaintiffs, and in said 
action the members of the board of drainage commissioners of said drainage 
district shall be made defendants. 


History: En. Sec. 2, Ch. 155, L. 1941; 
amd. Sec. 1, Ch. 196, L. 1943. 


89-2708. Complaint, contents of. Said action shall be commenced by 
filing in the office of the clerk of the district court a complaint which 
must contain: 

1. The title of the action, the name of the court and the county in which 
the action is brought, and the names of the parties to the action; 

29 <A statement of the facts constituting the cause of the action, in 
ordinary and concise language ; 

3. A demand for the relief which the plaintiff claims. The complaint 
shall be verified in the same manner as complaints in other civil actions. 

History: En. Sec. 3, Ch. 155, L. 1941. 


89-2709. Summons. Upon the filing of the complaint the clerk of the 
court shall issue a summons which shall contain, in addition to the matters 
specified in section 93-3003, a brief statement of the relief demanded and 
a description of the lands sought to be excluded from the drainage district. 
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History: En. Sec. 4, Ch. 155, L. 1941. tion, was repealed by Sec. 84, Ch. 13, 
, Laws 1961. For present law see M. R. 
Compiler’s Note Civ. P., Rule 40(2). 


Section 93-3003, referred to in this sec- 


89-2710. Service of summons. The summons shall be served upon the 
president and secretary of the board of drainage commissioners and such 
service shall be deemed as service upon the drainage district. 


History: En. Sec. 5, Ch. 155, L. 1941; 
amd. Sec. 2, Ch. 196, L. 1943. 


89-2711. Rules of practice applicable. The same rules relative to the 
filimg of demurrers, answers and replies which now exist relative to other 
causes of action affecting the title to real property shall apply in actions 
to exclude lands from a drainage district, and all issues arising may be tried 
by the court without a jury. 

History: En. Sec. 6, Ch. 155, L. 1941. 


89-2712. Court order excluding lands. If the issue shall be found in 
favor of the plaintiff the court may make its order describing the lands to be 
excluded from the district and a certified copy of the same shall be filed in 
the office of the county recorder of the county wherein the lands are situate, 
and from and after the date of such order the said lands shall no longer be 
liable for any assessment levied by the district against the lands excluded. 

History: En. Sec. 7, Ch. 155, L. 1941. 


89-2713. Appeals. Appeals may be taken from the orders and judg- 
ments of the district court to the supreme court of the state of Montana, in 
the same manner as appeals in other causes of action affecting the title to 
real property. 

History: En. Sec. 8, Ch, 155, L. 1941. 
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Section 89-2801. Contracts—how let—advertisement. 

89-2802. Interest of commissioners in contracts forbidden. 

89-2803. Payment or tender of damages—deposit with clerk of court. 

89-2804. Drains—how laid out. 

89-2805. Procedure to bring other drained lands into district. 

89-2806. Procedure to bring other drained lands into district—order to show 
cause. 

89-2807. Procedure to bring other drained lands into district—protest against 
confirmation of report—trial of issues. 

89-2808. Procedure to bring other drained lands into district—findings of court. 

89-2809. Procedure to bring other drained lands into distriet—order to be con- 
clusive—appeals. 

89-2810. Assessments against annexed lands. 

89-2811. Confirmation of report—procedure. 

89-2812. Court supervises commissioners—regulation of bonds. 

89-2813. Assessments to have effect of judgment—how collected. 

89-2814. Change in assessments not to affect bonds. 

89-2815. Presumption as to regularity of acts of commissioners—burden of 
proof. 
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89-2817. Landowners may agree to omitted assessments. 

89-2818. Construction of act. 

89-2819. Assessments not to be obstructed by preliminary defects. 
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89-2820. Repealing clause—exceptions. 

89-2821. Additional powers—purpose. 

89-2822. Additional powers enumerated. 

89-2823. Petition for additional powers by present drainage district. 

89-2824. Areas not within present districts—organization. 

89-2825. Legislative purpose—liberal interpretation—co-operation—exercise of 
additional powers, proviso. 


89-2801. (7345) Contracts—how let—advertisement. In all cases where 
the work to be done at any one time under the direction of the com- 
missioners shall, in their opinion, cost to exceed twenty-five hundred dollars, 
the same shall be let to the lowest responsible bidder, and the commissioners 
shall advertise for sealed bids, by notice published in some newspaper pub- 
lished in the county in which the petition is filed, and may advertise in one 
or more newspapers published elsewhere. If there be no newspaper pub- 
lished in the county in which the petition is filed, they shall advertise in 
some newspaper published in an adjoining county, which said notice 
shall particularly set forth the time and place when and where the 
bids advertised will be opened, the kind of work to be let, and the terms 
of payment. Said commissioners may continue the letting from time to time, 
if in their judgment the same shall be necessary, and shall reserve the right 
to reject any and all bids. 


History: En. Sec. 81, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7345, R. C. M. 1921. Drains¢>49, 54. 


28 C.J.S. Drains §§ 43, 48. 


ee crence ey 43 Am. Jur. 782, Public Works and Con- 
Application of Montana Rules of Civil tracts, § 41 et seq. 


Procedure to this chapter, M. R. Civ. P., 
Rule 81(a) and Table A. 


89-2802. (7346) Interest of commissioners in contracts forbidden. And 
they shall not, during their term of office, be interested, directly or indirect- 
ly, in any contract for the construction of any drain, ditch, levee, or other 
work in such drainage district or in the sale of materials therefor, or in 
the wages of or supplies for men or teams employed on any such work in 
said district. 


History: En. Sec. 82, Ch. 129, L. 1921; 
re-en. Sec. 7346, R. C. M. 1921. 


89-2803. (7347) Payment or tender of damages—deposit with clerk of 
court. The damages allowed to the owners of lands shall be paid or ten- 
dered before the commissioners shall be authorized to enter upon the lands, 
for damage to which the award is made, for the construction of any drains, 
ditches, or levees proposed thereon. If the owner is unknown or there 
shall be a contest in regard to the ownership of the land, or the owner 
will not receive payment, or there exists a mortgage or other lien against 
the same, or the commissioners cannot for any other reason pay him, they 
may deposit the same damages with the clerk of the court, for the benefit 
of the owner or parties interested, to be paid or distributed as the court 
shall direct, and such payment shall have the same effect as the tender 
to and acceptance of the damages awarded by the true owner of the land. 
This section shall not, however, prevent said commissioners, their agents, 
servants, and employees going upon said lands to do any and all work 
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found necessary prior to making their assessment of benefits and award 
of damages, and the trial on their report thereof. 


History: En. Sec. 83, Ch. 129, L. 1921; 
re-en. Sec. 7347, R. C. M. 1921. 


Constitutionality 


The fact that the drainage statute by 
this section permits the commissioners to 
go upon a landowner’s property for the 
purpose of necessary investigation to de- 
termine the special benefits received or 
damages suffered by it, in advance of an 
award, does not render it obnoxious to the 


erty shall not be taken or damaged for 
public use without compensation having 
been first made to or paid into court for 
the owner. In re Valley Center Drain 
Dist., 64 M 545, 548 et seq., 211 P 218. 


Collateral References 

Drains€—56-58. 

28 C.J.S. Drains § 50. 

17A Am. Jur. 476, 480, Drains and Sew- 
ers, §§ 51, 56. 


constitutional provision that private prop- 


89-2804. (7348) Drains—how laid out. When practicable, said drains 
herein provided for shall be laid out and constructed on the side of public 
highways or along natural watercourses. 


History: En. Sec. 84, Ch. 129, L. 1921; 


28 C.J.S. Drains § 39. 
re-en. Sec. 7348, R. C. M. 1921. 


17A Am, Jur, 475, Drains and Sewers, 


§ 49. 
Collateral References 
Drains¢~41. 
89-2805. (7349) Procedure to bring other drained lands into district. 


Whenever any drained lands outside a drainage district are receiving the 
benefits of the drains of said district, by direct or indirect, natural or 
artificial connection therewith, the commissioners of said district may re- 
port said facts to the court and ask that said lands, describing them, be 
brought into said district and assessed for the benefits by them received from 
the drains, ditches, or levees of said district. 


History: En. Sec. 85, Ch. 129, L. 1921; 28 C.J.S. Drains §§ 7, 8, 10, 76. 
re-en. Sec. 7349, R. C. M. 1921. 17A Am. Jur. 457, Drains and Sewers, 


Collateral References § 24. 
Drains€-15, 83. 


89-2806. (7350) Procedure to bring other drained lands into district 
—order to show cause. Upon the filing of said report the court shall order 
the owners of such lands to be notified of the filing of said report and the 
contents thereof, and shall require such owners to show cause at a time and 
place therein fixed, not less than twenty days thereafter, why their said 
lands should not be brought into said district and assessed for said benefits. 


History: En. Sec. 86, Ch. 129, L. 1921; 
re-en. Sec. 7350, R. C. M. 1921. 


89-2807. (7351) Procedure to bring other drained lands into district 
—protest against confirmation of report—trial of issues. At the time and 
place fixed for hearing said report any of said landowners may appear and 
remonstrate against the confirmation of said report. All remonstrances 
shall be in writing, verified, and shall set forth the facts on which they are 
based. All issues arising on said report shall be tried by the court without a 
jury. 

History: En. Sec. 87, Ch. 129, L. 1921; 
re-en. Sec. 7351, R. C. M. 1921. 

89-2808. (7352) Procedure to bring other drained lands into district 

—findings of court. If the court shall find that said lands or any of them 
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are receiving the benefits of any such drain, ditch, or levee, the court shall 
so find in writing, and shall order said lands to be annexed to and made a 
part of said district, and benefits to be assessed against the same by the 
commissioners of said district. 


History: En. Sec. 88, Ch. 129, L. 1921; 
re-en. Sec. 7352, R. C. M. 1921. 


References 


In re Valley Center Drain Dist., 64 M 
545, 550, 211 P 218. 


89-2809. (7353) Procedure to bring other drained lands into district 
—order to be conclusive—appeals. Said order shall be final and conclusive 
unless appealed from to the supreme court within thirty days from the date 
of entry thereof. 

History: En. Sec. 89, Ch. 129, L. 1921; 
re-en. Sec. 7353, R. C. M. 1921. 

89-2810. (7354) Assessments against annexed lands. Said commission- 
ers shall, after the time for appeal is past, assess against each parcel, tract, 
and easement of and said annexed lands reasonable and just benefits, and 
shall assess against said lands for construction and repairs such sums as 
shall be just. If lands similarly situated and benefited are found in said 
district, the annexed lands shall be assessed a like sum of benefits and dam- 
ages as said lands in the said district to which they are sought to be annexed, 
and a sum for construction of said work which shall be equal to all sums 
assessed for the complete construction of the drainage system in the district 
to which they are sought to be annexed against lands having the same 
assessment of benefits in said district. 


History: En. Sec. 90, Ch. 129, L. 1921; 
re-en. Sec. 7354, R. C. M. 1921. 

References 

In re Valley Center Drain Dist., 64 M 
545, 550, 211 P 218. 

Collateral References 

17A Am. Jur. 492, Drains and Sewers, 
§ 72 et seq. 


Validity of rule of assessment for drain- 


Assessment of right of way other than 
that of railroad or street railway for street 
or local improvement. 58 ALR 127. 

Failure of property owner to avail him- 
self of remedy provided by statute as 
precluding attack based on improper inelu- 
sion of property in, or exclusion of prop- 
erty from, assessment. 100 ALR 1292. 

Right of landowner to recover back 
benefit assessments, upon ground of aban- 
donment of improvement project. 145 ALR 
1129, 


age improvement. 2 ALR 625. 

Loss of right to contest an assessment in 
drainage proceedings. 9 ALR 634, 842. 

89-2811. (7355) Confirmation of report—procedure. The commission- 

ers shall file their said report and assessments in court; the court shall, by 
order, require said owners to show cause at a time and place therein fixed, 
not less than twenty days after the service of said order, why said report and 
assessments should not be confirmed. And on the hearing of said order to 
show cause, if a jury trial is demanded, the court shall frame issues on bene- 
fits and damages and impanel a jury or adjourn the hearing thereon until 
some term of court when a jury is in attendance and take the verdict of a 
jury on such issues. All other issues arising on said report shall be tried 
by the court. The court shall order all necessary amendments of said 
report and make written findings of fact, and when said report is amended 
shall by order confirm the same. 


History: En. Sec. 91, Ch. 129, L. 1921; 
re-en. Sec. 7355, R. C. M. 1921. 


References 


In re Valley Center Drain Dist., 64 M 
545, 549, 211 P 218. 
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89-2812. (7356) Court supervises commissioners—regulation of bonds. 
The court shall at all times have supervision of said commissioners, and may 
at any time require them to make a report on any matter or matters con- 
nected with their duties as commissioners, and after due hearing may remove 
from office any or all of said commissioners for neglect of duty or mal- 
feasance in office, or for other good cause. The court may at any time 
require the commissioners to give new bonds to the clerk of the court and 
may fix the amount thereof, and said bonds shall be submitted to the court 
or the presiding judge thereof for approval. 


History: En. Sec. 92, Ch. 129, L. 1921; 28 G.J.S. Drains §§ 11, 12, 25, 26. 
re-en. Sec. 7356, R. C. M. 1921. 17A Am. Jur. 471, Drains and Sewers, 


§ 43. 
Collateral References 


Drains€-17, 18, 32. 


89-2813. (7357) Assessments to have effect of judgment—how collected. 
Each and every sum assessed for construction, for additional assessment, or 
for repairs against any land or against any corporation, as soon as such 
assessment is confirmed by the court, shall be and is declared to be a 
judgment of the district court, in favor of said drainage district and 
against said land or corporation, and unless some other method of collec- 
tion is herein provided, shall be collected in the same manner as any other 
money judgment is collected; provided, that whenever said assessment 
is a lien upon land, it shall only be collected out of said land on which 
it is a lien. 


History: En. Sec. 93, Ch. 129, L. 1921; 
re-en. Sec. 7357, R. C. M. 1921. 


Liquidated Claims against County 


Under this section assessments made by 
a drainage district, levied against a county 
for benefits accruing to its highways, are 
liquidated claims which do not require 
audit by the board of county commission- 
ers, but in their payment, provisions of 
the budget law must be observed, under 


89-2814. 


sections 16-1901 to 16-1911. State ex rel. 
Valley Center Drain Dist. v. Board of 
County Commrs., 100 M 581, 588, 51 P 2d 
635, explained in 127 M 374, 379, 265 P 2d 
203. 


Collateral References 


Drains@~—87-91. 

28 C.J.S. Drains §§ 25, 82-85. 

17A Am. Jur. 498, Drains and Sewers, 
§ 81 et seq. 


(7258) Change in assessments not to affect bonds. No bonds 


or other money obligations issued by any drainage district shall be adversely 
affected by any subsequent change in assessments of benefits. 


History: En. Sec. 94, Ch. 129, L. 1921; 
re-en. Sec. 7358, R. C. M. 1921. 


89-2815. 


(7359) Presumption as to regularity of acts of commissioners 


—burden of proof. Commissioners of drainage districts are hereby declared 
to be public officers. The presumption shall be in favor of the regularity and 
validity of all their official acts. Whenever any report of the commissioners 
of any drainage district or any part of any such report is contested, 
remonstrated against, or called in question, the burden of proof shall rest 
upon the contestant, remonstrant, or questioner. 

History: En. Sec. 95, Ch. 129, L. 1921; Collateral References 


re-en. Sec, 7359, R. C. M. 1921. DrainsG-18, 34; Evidence€—83 (2). 
28 C.J.S. Drains §§ 12, 28, 31; 31 C.J.S. 
Evidence §§ 138, 146. 
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89-2816. (7360) Waiver of defective service. In case of failure to serve 
any notice of any proceeding or hearing in this chapter provided for, upon 
any person or corporation, such person or corporation may appear in open 
court and waive such defect of service, or may waive it by filing in court 
or delivering to the commissioners of the drainage district to be filed 
In court a written waiver of such defect, in which waiver said defect shall 
be described; which waiver shall be signed by such party and witnessed 
and acknowledged before a proper officer having power to take acknowledg- 
ments of deeds. 


History: En. Sec. 96, Ch. 129, L. 1921; Collateral References 
re-en. Sec, 7360, R. C. M. 1921. Drains@=14 (2) et seq. 


28 C.J.S. Drains §§ 14, 20, 21, 23 et seq. 


89-2817. (7361) Landowners may agree to omitted assessments. In case 
of omission to assess any corporation or land that should be assessed for 
benefits, or construction, or repairs, or additional assessments, or to award 
damages, said omitted party and the owner of omitted land may in writing 
agree with the commissioners of said district what the assessment should be 
against said land, or against said corporation, or what said damages should 
be, and such agreement shall be acknowledged and witnessed as provided 
above for waivers, and be filed in the court. 


History: En. Sec. 97, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7361, R. C. M. 1921. Drains@>74, 76. 
28 C.J.S. Drains §§ 63, 64, 68. 


89-2818. (7362) Construction of act. The provisions of this act shall 
be liberally construed to promote the public health and welfare by reclaim- 
ing wet or overflowed lands, building embankments or levees, and the preser- 
vation of any system of drainage heretofore constructed according to law. 


History: En. Sec. 98, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7362, R. C. M. 1921. Drains@=2 (3). 
28 C.J.S. Drains § 3. 


89-2819. (7363) Assessments not to be obstructed by preliminary de- 
fects. The collection of any assessments made by the commissioners for 
construction and confirmed by the court, shall not be restrained or ob- 
structed by reason of any omission, imperfection, or defect in the organi- 
zation of any district or in any proceedings occurring prior to the order 
confirming the assessments of benefits, but such order shall be conclusive 
as to the regularity of all proceedings relating to the assessments of bene- 
fits unless appealed from within thirty days after the entry of such order. 


History: En. Sec. 99, Ch. 129, L. 1921; Collateral References 
re-en. Sec. 7363, R. C. M. 1921. Drains@=39. 
28 C.J.S. Drains § 36. 


89-2820. (7364) Repealing clause—exceptions. Except as hereinafter 
provided, the provisions of chapter 147 of the session laws of 1915, chapter 
144 of the session laws of 1909, sections 2403 to 2497, both inclusive, of the 
Revised Codes of Montana for 1907, and all acts and parts of acts in 
conflict herewith, are hereby repealed; provided, however, that where any 
drainage district shall have already been organized under the provisions 
of any of the laws in this section referred to, and shall have issued bonds, 
warrants, or other evidence of indebtedness, or entered into any contract 


561 


89-2821 WATERS AND IRRIGATION 


of purchase or construction, nothing herein contained shall be construed 
as affecting the rights of the holders of said bonds, warrants, or other 
evidence of indebtedness, or of any person, persons, corporation, or associ- 
ation parties to such contract or contracts with said district; provided 
further, that within sixty days after the passage and approval of this 
act the drain commissioner of each county within the state shall certify 
to the district court of the county for which he is appointed a full, true, 
and correct list and description of all drainage districts theretofore created 
and then existing in such county under any of the laws in this paragraph 
referred to, and thereupon the court or judge shall appoint three commis- 
sioners for each of said districts which then had outstanding any warrants, 
bonds, or other evidence of indebtedness, or which is party to any un- 
completed contract with any person, persons, corporation, or association. 
The commissioners so appointed shall qualify and organize as a board as 
in this act provided, and shall thereafter carry on all the work and business 
of the district for which they are appointed in the same manner as is pro- 
vided for the conduct of the business of drainage districts to be organized 
hereunder. 


History: En. Sec. 100, Ch. 129, L. 1921; Freebourn v. Yellowstone County, 108 M 


re-en. Sec. 7364, R. C. M. 1921. 


Repealing Statutes Authorizing Taking 
Tax Deeds to State Lands 


Writ of injunction to prevent the issu- 
ance of a tax deed to state lands included 
in a drain district for nonpayment of dis- 
trict assessments was properly issued, as 
this section repealed all prior acts constru- 
able as authorizing the taking of tax deeds 
to state lands, not used for governmental 
purposes, for delinquent drain district as- 
sessments, depriving counties of the right 
to issue tax deeds to such lands. It was 
revocable, not a vested right. State ex rel. 


21, 28, 88 P 24 6. 


Right to Take Tax Deed to Lands 


The right to take a tax deed on state 
lands was not saved by the exceptions 
contained in this section. The exceptions 
apply only to the contractual relations 
existing between the drain district and 
the purchasers of bonds and warrants, and 
parties who had sold supplies and mate- 
rials to the district, or who had done work 
of construction within the district. State 
ex rel. Freebourn v. Yellowstone County, 
108 M 21, 28, 88 P 2d 6. 


89-2821. Additional powers—purpose. The purpose of this act is to 


confer certain additional powers on drainage districts already created or to 
be created under the laws of the state of Montana for the purposes of co- 
operating with the government of the United States and landowners in 
flood prevention and the conservation, development, utilization and disposal 
of water for the further development of the economy of this state and for 
the promotion of the public health and welfare. 
History: En. Sec. 1, Ch. 3, L. 1957. Collateral References 

Drains@~18. 

28 C.J.S. Drains § 12. 

89-2822. Additional powers enumerated. To the end that soil and 
water conservation measures may be improved, flood prevention and drain- 
age programs strengthened, and the land and water economy of the state 
stabilized, the following additional powers are conferred upon presently 
existing drainage districts or new districts as created and established under 
sections 89-2201 through 89-2820, and laws amendatory thereof and supple- 
mentary thereto: 

(1) To carry out necessary measures for the prevention of floodwater 
and sediment damages and for the conservation, development, utilization 
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and disposal of water; and to adopt necessary regulations, policies and 
procedures to accomplish these ends, subject to the approval of the district 
court and on proper notice to interested parties as is provided for in the 
general statutes pertaining to drainage districts. 


(2) To co-operate and enter into agreements with, and to receive fi- 
nancial and other assistance from state agencies and political subdivisions 
of the state, other organizations created under state laws, and the govern- 
ment of the United States and agencies thereof, to carry out the purposes of 
this act; to enter into agreements with and to accept contributions from 
private landowners for the purposes of this act. 


(3) To construct, operate, and maintain such works of improvement, 
including structures and related measures, as are needed to carry out their 
broadened purposes as set forth herein, subject to the approval of the dis- 
trict court and on proper notice to interested parties as set forth in the 
drainage district statutes. 


(4) To acquire lands, easements, and rights of way for sites for strue- 
tures and for the flowage or impoundment of waters, such acquisitions for 
such purposes to be accomplished in the same manner and through the 
same powers and procedures as provided for under the statutes presently 
pertaining to drainage districts. 


(5) To enlarge their boundaries to permit the construction of addi- 
tional needed works of improvement, or to construct additional needed 
works of improvement outside their boundaries, subject to approval of the 
district court and on proper notice to interested parties in the manner set 
forth in the drainage district statutes. 


(6) To make assessments and issue bonds for carrying out the pur- 
poses of this act and for construction, maintaining and operating any struc- 
tures or improvements established 2s provided herein, such assessments 
and bond issues to be made in the same manner and through the same pro- 
eedures as under the statutes presently pertaining to drainage districts 
including the right to extend annual installments for repayment of con- 
struction costs over a period of not more than fifty years and subject to 
the approval of the district court in the same manner and on the same 
notice to the interested parties as in the first instance of approving assess- 
ments, bond issues, and benefits. 


History: En. Sec. 2, Ch. 3, L. 1957. 


89-2823. Petition for additional powers by present drainage district. 
Before the additional powers granted by this act shall become applicable 
to any presently existing drainage district in this state, the commissioners 
of such district shall file a petition in the district court requesting such 
additional powers as set forth herein, and proper notice shall be given to 
interested landowners in the same manner as in the first instance of creation 
of the district, and proceedings shall be conducted in so far as possible in 
accordance with the procedures set forth for determining whether or not 
the district shall be created in the first instance, and the district court 
shall render its decree or order accordingly. 

History: En. Sec. 3, Ch. 3, L. 1957. 
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89-2824. Areas not within present districts—organization. In areas 
not presently within the boundaries of an existing drainage district the 
landowners may proceed to organize a drainage district for carrying out 
the purposes of this act, and such organization of such district may be ear- 
ried out for said purposes according to the procedure for organization of 
such districts set forth in the Revised Codes of Montana, 1947, and after 
organization such districts shall have all the powers vested by law in such 
districts. 


History: En. Sec. 4, Ch. 3, L. 1957. 28 C.J.S. Drains §§ 7, 8, 10, 14, 18, 19, 
21, 22, 30, 34. 
Collateral References 


Drains¢-14, 15. 


89-2825. Legislative purpose—liberal interpretation—co-operation—ex- 
ercise of additional powers, proviso. The purpose of this act is to enable 
existing drainage districts or newly created drainage districts as provided 
herein to enter into co-operative agreements and programs to carry out the 
purposes of Public Law 566, 83rd Congress of the United States, or other 
laws of the National Congress pertaining to flood prevention and the con- 
servation, development, utilization and disposal of water. This act is to be 
given a liberal construction to the end that these purposes may be carried 
out, and to this end all political subdivisions of the state of Montana, all 
agencies and departments of the state government, and all soil conserva- 
tion districts are authorized to co-operate with, expend funds for, and 
enter into agreements with drainage districts and any agencies of the 
United States government for the purpose of carrying out the provisions 
of this act and said Public Law 566, 88rd Congress of the United States 
or other laws of the National Congress pertaining to flood prevention and 
the conservation, development, utilization and disposal of water. 

Provided, however, none of the additional powers granted by this act 
shall be exercised except for the purpose of participating in projects or 
programs authorized under Public Law 566, 83rd Congress of the United 
States or other laws of the National Congress pertaining to flood preven- 
tion and the conservation, development, utilization and disposal of water. 


History: En. Sec. 5, Ch. 3, L. 1957. to in this section, will be found in the 
els United States Code, Title 16, sees. 1001 to 
Compiler’s Note 1006. 


Publie Law 566, 83rd Congress, referred 
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Section 89-2901 to 89-2910. Repealed. 
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89-2912. Rights to use. 

89-2913. Filing—notice of appropriation—notice of completion. 

89-2914. Designation or modification of controlled ground water areas—notice 
of hearings. 
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89-2920. Appeals. 

89-2921. How appeal taken—notice—reecord—trial. 

89-2922, Appearance—setting aside conclusions, orders, ete., of administrator— 
judgment and findings. 

89-2923. Appeals to supreme court. 

89-2924. Change of location. 

89-2925. Appropriation must be for a useful purpose—abandonment. 

89-2926. Waste and contamination of ground water prohibited—exception-—— 
duties of administrator. 

89-2927, Inspection—entry on premises. 

89-2928, Information available to public. 

89-2929, Reports to be in addition to other reports required. 

89-2930. Duty of county attorneys and attorney general. 

89-2931. Rules and regulations. 

89-2932. Ground water supervisors—duties. 

89-2933. Investigations. 

89-2934. Power to administer oaths and subpoena witnesses. 

89-2935. Fees. 

89-2936. Penalties. 


89-2901 to 89-2910. Repealed—Chapter 237, Laws of 1961. 


Repeal ground water, were repealed by See. 28, 
These sections (Secs. 1 to 10, Ch. 218, Ch. 237, Laws 1961. 
L. 1947), relating to conservation of under- 


89-2911. Definitions. As used in this act or regulations issued here- 
under : 


(a) “Ground water” means any fresh water under the surface of the 
land including the water under the bed of any stream, lake, reservoir or 
other body of surface water. Fresh water shall be deemed to be water 
fit for domestic, livestock or agricultural use. The administrator, after 
notice and hearing, is authorized to fix definite standards for determining 
fresh water in any controlled ground water area or subarea of the state. 

(b) “Aquifer” means any underground geological structure or forma- 
tion which is capable of yielding water or is capable of recharge. 

(c) “Well” means any artificial opening or excavation in the ground, 
however made, by which ground water can be obtained or through which 
it flows under natural pressures or is artificially withdrawn. 

(d) “Beneficial use” means any economically or socially justifiable with- 
drawal or utilization of water. 

(e) “Person” means any natural person, association, partnership, cor- 
poration, municipality, irrigation district, the state of Montana or any 
political subdivision or agency thereof, and the United States or agency 
thereof. 

(f) “Administrator” means the state engineer of the state of Montana. 

(g) “Ground water area” means an area which, as nearly as known 
facts permit, may be designated so as to inclose a single and distinct body 
of ground water, which shall be described horizontally by surface descrip- 
tion in all cases and which may be limited vertically by describing known 
geological formations should conditions dictate this to be desirable. For 
purposes of administration, large ground water areas may be divided into 
convenient administrative units “known as subareas.” 


istory: En. Sec. 1, Ch. 237, L. 1961. Light of Experience in the Western 
on” States,” 22 Mont. L. Rev. 42 (Fall 1960). 
Law Review 


- Clark, “Ground Water Legislation in the 
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89-2912. Rights to use. Rights to surface water where the date of 
appropriation precedes January 1, 1962, shall take priority over all prior 
or subsequent ground water rights. The application of ground water to a 
beneficial use prior to January 1, 1962 is hereby recognized as a water 
right. Beneficial use shall be the extent and limit of the appropriative 
right. As to appropriations of ground water completed on and after 
January 1, 1962, any and all rights must be based upon the filing provisions 
hereinafter set forth, and as between all appropriators of surface or 
ground water on and after January 1, 1962, the first in time is first in 
right. The right to use ground water may be obtained without a well, as 
by subirrigation and other natural processes, and appropriations by such 
means are provided for under section 89-2913. Appropriative rights shall 
relate only to quantities of water for beneficial uses and not to water levels, 
means of use, or ease of withdrawal; and appropriative rights shall not 
apply to minimal household use as provided in section 89-2915. 

History: En. Sec. 2, Ch. 237, L. 1961. Collateral References 


Waters and Water Courses€100, 101, 
ah We. 
93 C.J.S. Waters §§ 2, 86 et seq. 


89-2913. Filing—notice of appropriation—notice of completion. (a) 
The administrator shall prepare and publish forms for the filing by appro- 
priators with the county clerks. They shall be known as a “notice of 
appropriation” and a “notice of completion,” respectively. The notice 
of appropriation shall require, and provide space for, answers to such 
questions as: (1) the name and address of the appropriator; (2) the 
beneficial use for which the appropriation is made, including a description 
of the lands to be benefited if for irrigation; (8) the rate of use in gallons 
per minute of ground water claimed; (4) the annual period (inclusive 
dates) of intended use; (5) the probable or intended date of first beneficial 
use; (6) the probable or intended date of commencement and completion of 
the well or wells; (7) the location, type, size and depth of the well or 
wells contemplated; (8) the probable or estimated depth of the water 
table or artesian aquifer; (9) the name, address and license number (if 
any) of the driller engaged; and (10) such other similar information as 
may be useful in carrying out the policy of this act. 


The notice of completion shall require answers to the same sort of 
questions as required for the notice of appropriation, except that for the 
most part it shall inquire as to accomplished facts concerning the well or 
means of withdrawal, including information as to the static level of water 
in the casing or the shut-in pressure if the well flows naturally; the 
capacity of the well in gallons per minute by pumping or by natural 
flow; the approximate draw down or pumping level of the well; the 
approximate surface elevation at the well head; the casing record of the 
well; the drilling log showing the character and thickness of all formations 
penetrated; the depth to which the well is drilled; and similar information. 

For the benefit of persons obtaining (or desiring to obtain) ground 
water without a well (as by subirrigation and other natural processes) 
a specially prepared “notice of completion” shall be provided, enabling such 
persons to describe the means of using ground water and to estimate the 
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amount of water so used, and requiring such other similar information as 
shall be pertinent to this particular class of user. The administrator shall 
distribute said forms to the county clerks. 

(b) On and after January 1, 1962, any person desiring to appropriate 
ground water may complete a notice of appropriation and file it with the 
county clerk of the county in which ihe appropriation is located. 

(ce) Upon the filing of a notice of appropriation, the county clerk shall 
transmit a copy thereof to the administrator, and to the Montana bureau of 
mines and geology, retaining the original on file locally. 

(d) After filing a notice of appropriation, in order to acquire a right 
based thereon, the person must, within ninety (90) days, commence actual 
excavation and diligently prosecute construction of a well and, upon its 
completion, file a notice of completion with the county clerk of the county 
in which the appropriation is located. The county clerk shall handle and 
transmit such filed notices as in the ease of a filed notice of appropriation. 

(e) <A failure to file a notice of appropriation deprives the appropriator 
of his right to relate his date of appropriation back, and results in the 
dating of his appropriation as of when he files a notice of completion. 
Until a notice of completion is filed with respect to any use of ground 
water instituted after January 1, 1962, no right to that use of water 
shall be recognized. However, in the case of uses instituted prior to 
January 1, 1962 and diligently prosecuted to completion on or after that 
date, the date of appropriation shall relate back to the date of commence- 
ment of construction, upon the filing of a notice of completion. 

(f) Persons required to file well logs and other information under 
the laws governing the conservation of oil and gas and who do so in 
compliance therewith, shall be deemed to have complied with all of 
the filing requirements of this act in so far as it applies to such particular 
oil and gas wells, salt water disposal wells, and injection wells. The date 
of appropriation in such cases shall be the date that written notice of inten- 
tion to drill is given to the oil and gas conservation commission of the state 
of Montana. 

(g) It shall be the responsibility of the driller of each well to fill out the 
notice of completion for the appropriator, and the latter shall be responsible 
for its filing. 

(h) Persons who have put ground water to a beneficial use, including 
subirrigation or other natural process, prior to January 1, 1962, shall, 
within two (2) years after January 1, 1962, file a declaration in the office of 
the county clerk of the county in which the claimed right is situated. The 
declaration shall be made on a form known as a “declaration of vested 
ground water rights” and shall contain the following information: (1) the 
name and address of the claimant; (2) the beneficial use on which the 
claim is based; (3) the date or approximate date of the earliest beneficial 
use, and how continuous the use has been; (4) the amount of ground 
water claimed; (5) if the beneficial use has been for irrigation, the acreage 
and description of the lands to which such water has been applied and the 
name of the owner thereof; (6) the means of withdrawing such water from 
the ground and the location of each well or other means of withdrawal ; 
(7) the date of commencement and completion of the construction of the 
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well, wells or other works for withdrawal of ground water; (8) the depth 
of water table; (9) so far as it may be available, the type, size and depth 
of each well or the general specifications of any other works for the 
withdrawal of ground water; (10) the estimated amount of ground water 
withdrawn each year; (11) the log of the formations encountered in the 
drilling of each well; and (12) such other information of a similar nature as 
may be useful in carrying out the policy of this act. 

The county clerk shall transmit copies to the office of the administrator, 
and the bureau of mines and geology. The administrator shall attend to 
filing copies in any other counties affected by the appropriation. 

The declaration of vested ground water rights herein provided for shall 
be taken and received in all courts of this state as prima facie evidence 
of the statements therein contained. 

Failure to comply with this requirement shall in no wise work a 
forfeiture of such rights, or prevent any such claimant from establishing 
such rights in the courts, but he must maintain the burden of proving 
such unrecorded rights. Provided, however, that persons who have filed 
the water well log form, provided for in sections 1 and 2 of chapter 58, 
session laws of Montana, 1957, shall be deemed to have complied with the 
requirements of this section. These latter forms may be returned to the 
county clerks by the administrator for the purpose of correction or for the 
entry of material facts necessary to fully complete the filing. 


History: En. Sec. 3, Ch. 237, L. 1961. Cross-Reference 
aes Record of drilling to be kept for state 
Sh SEO ANN board of health, secs. 69-1311 to 69-1313, 


Sections 1 and 2 of chapter 58, Session 
Laws of Montana, 1957, referred to in the 
last paragraph of this section, were re- 
pealed by Sec. 28, Ch. 237, Laws 1961. 


89-2914. Designation or modification of controlled ground water areas 
—notice of hearings. Designation or modification of an area of controlled 
ground water use may be proposed to the board by the administrator on his 
own motion or by petition signed by at least twenty (20) or one-fourth 
(44.) (whichever is the lesser number) of the users of ground water in a 
ground water area wherein there is alleged to be factual data showing: 
(1) that ground water withdrawals are in excess of recharge to the 
aquifer or aquifers within such ground water area; (2) that excessive 
ground water withdrawals are very likely to occur in the near future because 
of consistent and significant increases in withdrawals from within the ground 
water area; or (38) that significant disputes regarding priority of rights, 
amounts of ground water in use by appropriators, or priority of type of 
use are in progress within the ground water area. 

When such a proposal is thus made, the administrator shall fix a time 
and place for a hearing, which time shall not be less than thirty (30) days 
from the making of the proposal. The administrator, or the petitioners 
(as the case may be) shall publish a notice of the hearing setting forth 
therein 

(1) the names of the petitioners ; 

(2) the deseription by legal subdivisions of all lands ineluded in the 
ground water area or subarea; 
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(3) the purpose of the hearings and 

(4) the time and place of the hearing where any interested person 
may appear, either in person or by attorney, file written objections to the 
granting of the proposal and be fully heard. Such notice of hearing shall be 
published at least once in each week for three successive weeks before the 
date of the hearing in a newspaper of general circulation in the county 
or counties in which the said ground water area or subarea is located. The 
administrator or the petitioners (as the case may be) shall also cause a copy 
of the notice together with a copy of the petition to be served by mail, not 
less than twenty (20) days before the hearing on all persons, other than 
the petitioners, who have theretofore filed a declaration of a claim or notice 
of appropriation to withdraw ground water from the particular ground 
water area or subarea involved in the proceedings. A copy of the notice 
together with a copy of the proposal shall be mailed to each person at his 
last known address and such service shall be complete upon depositing it in 
the post office, postage prepaid, addressed to each person on whom it is to 
be served. Publication and mailing of such notice, as prescribed herein, 
when completed shall be deemed to be sufficient notice of such hearing to 
all interested persons. 

History: En. Sec. 4, Ch. 237, L. 1961. 


89-2915. Limiting withdrawals—hearing and order. At the time set 
for the hearing the administrator, if he is satisfied that the notice of hearing 
has been duly published and mailed as required by section 89-2914, 
shall proceed to hear evidence and may consider information which he has 
duly obtained under this act, and after the conclusion of the hearing shall 
make written findings and an order. If the administrator finds that the 
withdrawal of ground water in such area or subarea exceeds the safe 
annual yield of ground water as measured by the recharge of the area 
or subarea, he shall order the aggregate withdrawal of ground water from 
such area or subarea decreased so that it shall not exceed such annual yield. 
Except for domestic use, such decrease shall conform to the priority of 
the pertinent rights and shall prevail for the term of shortage in the 
available supply. The administrator shall have the authority to enforce the 
order; to require persons to cease such excessive withdrawals in reverse 
order of their priority of rights; and to bring an action for an injunction 
in a district court of a district in which all or part of the area affected is 
located, in addition to all other remedies. 

The order of the administrator shall be published and mailed by the 
administrator in the manner and for the length of time as prescribed by 
section 89-2914 for the publication and mailing of the notice of hearing 
except that a copy of the written findings of the administrator shall be 
mailed instead of a copy of the proposal, and except further, that a copy of 
the order together with a copy of the written findings shall be mailed to 
each petitioner at his last known address. Upon publication and mailing of 
such order, as prescribed herein, the order shall be final and conclusive 
unless an appeal therefrom is taken within the time and in the manner 
prescribed in section 89-2920. 

Once a petition has been filed and an order has been made limiting the 
withdrawal of ground water from a particular ground water area or sub- 
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area, as provided in this section, the administrator shall have authority after 
notice and hearing as heretofore provided in this section, to modify or 
revoke his order upon a showing by any interested party and a finding by 
the administrator that conditions have materially changed since the prior 
order. While a matter is pending before the administrator, the administrator 
shall have discretion and authority to restrict further development of the 
subarea. 


History: En. Sec. 5, Ch. 237, L. 1961. 


89-2916. Administrative finding of priorities. Any person claiming a 
right to withdraw ground water (whether or not from a controlled area) 
or the administrator at his discretion, may initiate a hearing by the 
administrator for the ascertainment of all existing rights to the use of the 
ground water in the ground water area or subarea involved. The adminis- 
trator shall produce at the hearing a map showing and describing all the 
lands included in the ground water area or subarea, and copies of all 
data upon which any prior designation or modification order was based. 
The waiving or assignment of rights by mutual agreement for either 
temporary or extended periods, shall not modify or cancel the relative 
priorities of the rights. 

Within any designated or modified controlled ground water area or 
subarea wherein oil and/or gas wells produce either fresh, brackish, or 
saline water associated with oil and gas, the volume of production of 
which is dependent entirely on the oil and/or gas withdrawals, such 
production of water shall be under the prior jurisdiction of the Montana 
oil and gas conservation commission. Hearings pertaining to the production, 
use, or disposal of water from such wells shall be held by the said commis- 
sion in accordance with the procedures established by that commission. 
The administrator may petition the Montana oil and gas conservation 
commission for hearings in regard to such operations and shall be notified 
by the Montana oil and gas conservation commission of any such hearings 
instigated by other parties, when such hearings involve operations within 
a controlled ground water area or subarea. 

Hereafter, in any such hearing for the ascertainment and finding of 
priorities, involving rights to the use of ground waters, all appropriators 
of ground water or of surface water in the particular controlled area, or 
subarea shall be included as parties and notified in the manner provided 
in section 89-2914. 

History: En. Sec. 6, Ch. 237, L. 1961. 


89-2917. Scope of administrative hearing. In any hearing for the ascer- 
tainment and finding of priorities to the use of ground water, the adminis- 
trator in his finding and order shall confirm, modify, alter or amend any 
prior order designating and modifying the boundaries of the ground water 
area or subarea involved, as the evidence justifies, shall determine the 
priority of rights and the quantity of ground water to which each appro- 
priator, who is a party to the proceedings, shall be entitled in such 
particular ground water area or subarea, and shall find and determine any 
other matter necessary to the ascertainment of priorities of such existing 
rights to ground water. He may also determine the level below which the 
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ground water shall not be drawn by appropriators. The administrator shall 
act in administering and enforcing the provisions of the order, as provided 
in section 89-2915. 

A copy of the order shall be recorded in the office of the clerk and 
recorder of each county in which the particular ground water area or 
subarea is located. If the order is not appealed within the time limit and 
otherwise as is provided in section 89-2920, the order of the administrator 
shall be final and conclusive when it is published and mailed as provided for 
orders issued under section 89-2915. 


History: En. Sec. 7, Ch. 237, L. 1961. 


89-2918. Permit required to appropriate in controlled area. Persons 
desiring to appropriate ground water in a controlled area, must file 
a notice of appropriation stamped “Permit Requested,” and shall not 
commence the drilling or excavation of a well until the administrator 
has reviewed the notice of appropriation and issued an order either 
granting or denying the appropriator a permit to proceed with the 
appropriation, by stamping the notice of appropriation “Permit Granted” 
or “Permit Denied,” and affixing his signature thereon. The administrator 
shall act promptly upon any such request. The administrator shall not grant 
a permit if the withdrawal would be beyond the capacity of the aquifer 
or aquifers in the ground water area to yield ground water within a 
reasonable or feasible pumping lift (in the ease of pumping developments) 
or within a reasonable or feasible reduction of pressure (in the case of 
artesian developments). The administrator shall cause a notice of his order 
to be served by mail on the applicant and on each owner of a decreed 
right to use ground water in the particular ground water area or sub- 
area from which the license is sought. Such order shall be mailed to the 
applicant at the address shown on the application and to each such owner 
of a decreed right at the address shown on the administrator’s records. Serv- 
ice shall be complete upon depositing such order in the post office, postage 
prepaid, addressed to the person on whom it is to be served. Upon its 
mailing, the order shall be final and conclusive unless a hearing is obtained 
within the time and in the manner prescribed in section 89-2919. 

History: En. Sec. 8, Ch. 237, L. 1961. 


89-2919. Hearing. Any person aggrieved by any order of the admin- 
istrator, including any applicant for a license who is dissatisfied with the 
order of the administrator as made under the provisions of section 89-2918, 
and any holder of a ground water right who is dissatisfied with the order 
of the administrator in granting an applicant a license to appropriate water 
under section 89-2918, may obtain a hearing by the administrator to review 
the decision. Said hearing shall be taken by filing a verified petition with the 
administrator within thirty (30) days following the date of the making of 
the order and service of said order on the petitioner. The petition shall con- 
tain a copy of the notice of appropriation filed with the administrator, a 
copy of the order of the administrator, shall state the location of the partic- 
ular ground water area or subarea, the amount of ground water sought to be 
appropriated, and shall contain a brief statement of the reason or reasons 
why the order of the administrator is believed to be unsound. The peti- 
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tioner shall publish a notice of the hearing, and serve notice of the hearing 
and petition by mail, as provided for petitioners for a hearing under section 
89-2914. At the hearing the administrator shall receive evidence, make 
findings, and issue an order sustaining, reversing, or modifying his prior 
order. 

If this order of the administrator is not appealed within the time 
limit and otherwise as is provided in section 89-2920, the order of the 
administrator shall be final and conclusive when it is issued. 

History: En. Sec. 9, Ch. 237, L. 1961. 


89-2920. Appeals. Within sixty (60) days after notice is given of any 
order or determination by the administrator any party affected thereby 
may appeal to the district court of the judicial district of the state of 
Montana, in and for a county wherein all or any part of the ground water 
area or subarea affected is situated, and said appeal shall be for the 
purpose of having the lawfulness of the order or determination inquired 
into and determined. 

History: En. Sec. 10, Ch. 237, L. 1961. 


89-2921. How appeal taken—notice—record—trial. Said appeal shall 
be taken by serving a written notice of said appeal upon the administrator 
and filing the original with the clerk of the court to which said appeal 
is taken. A copy of such notice must also be served upon any adversary 
parties, if there be any, by mailing the same to said adversary parties at 
their last known addresses. Immediately upon service upon said administra- 
tor of said notice, the administrator shall certify to said district court 
the entire record and proceedings, including all testimony and evidence 
taken by said administrator, with the clerk of said district court. Immedi- 
ately upon the return of such certified record, the district court shall fix 
a day for the hearing of said cause, and shall cause notice to be served upon 
the administrator and upon the appellant, and also upon any adversary 
parties, if there be any. The court may, upon the hearing, for good cause 
shown, permit additional evidence to be introduced, but, in the absence of 
such permission from the court, the cause shall be heard on the record of 
the administrator, as certified to the court. The trial of the matter shall 
be de novo, and upon such trial the court shall determine whether or not the 
administrator regularly pursued his authority, and whether or not the 
findings of the administrator ought to be sustained, and whether or not 
such findings are reasonable under all the circumstances of the case. 

History: En. Sec. 11, Ch. 237, L. 1961. 


89-2922. Appearance—setting aside conclusions, orders, etc., of adminis- 
trator—judgment and findings. The administrator and each party to the 
action or proceeding before the administrator shall have the right to appear 
in the proceeding and it shall be the duty of the administrator to so appear. 
If the court shall find from such trial, as aforesaid, that the findings and 
conclusions of the administrator are not in accordance with either the 
facts or the law, or that they ought to be other or different than those 
made by the administrator, or that any finding and conclusion, or any 
order, or determination of the administrator is unreasonable, the court 
shall set aside such finding, conclusion, order or determination of said 
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administrator, or shall modify or change the same as law and justice shall 
require, and the court shall also make and enter any finding, conclusion, 
order or judgment that shall be required, or shall be legal and proper in 
the premises. 

History: En. Sec. 12, Ch. 237, L. 1961. 


89-2923. Appeals to supreme court. Hither the administrator or the 
appellant, or any adversary party, if there be any, may appeal to the 
supreme court of the state of Montana from any final order, judgment, or 
decree of the said district court, which said appeal shall be taken in like 
manner as appeals are now taken in other civil actions to the said supreme 
court, and upon such appeal the said supreme court shall make such orders 
in reference to a stay of proceedings as it finds to be just in the premises, 
and may stay the operation of any order, judgment, or decree of said 
district court, without requiring any bond or undertaking from the 
applicant for such stay. 

History: En. Sec. 13, Ch. 237, L. 1961. 


89-2924. Change of location. An appropriator of ground water may 
change the location of his well or other works for obtaining water without 
loss of priority to a point within the same area or subarea if others are 
not thereby injured. He shall notify the administrator of any such change. 

History: En. Sec. 14, Ch. 237, L. 1961. 


89-2925. Appropriation must be for a useful purpose—abandonment. 
The appropriation must be for some beneficial purpose and when the 
appropriator or his successor in interest abandons and ceases to use the 
water for such purpose, the right ceases; but questions of abandonment 
shall be questions of fact and shall be determined as other questions of fact. 

History: En. Sec. 15, Ch. 237, L. 1961. 


89-2926. Waste and contamination of ground water prohibited—excep- 
tion—duties of administrator. No ground waters shall be wasted without 
beneficial use. The administrator shall require all wells producing waters 
which contaminate other waters to be plugged or capped. He shall also 
require all flowing wells to be so capped or equipped with valves that the 
flow of water can be stopped when the water is not being put to beneficial 
use. Likewise, both flowing and nonflowing wells shall be so constructed 
and maintained as to prevent the waste, contamination or pollution of 
ground waters through leaky casings, pipes, fittings, valves, or pumps either 
above or below the land surface, provided however, in the following cases 
the withdrawal or use of ground water shall not be construed as waste 
under this act: 

(1) the withdrawal of reasonable quantities of ground water in con- 
nection with the construction, development, testing, or repair of a well or 
other means of withdrawal of ground waters ; 

(2) the inadvertent loss of ground water owing to breakage of a 
pump, valve, pipe, or fitting, if reasonable diligence is shown by the person 
in effecting the necessary repair ; , 

(3) the disposal of ground water without further beneficial use that 
must be withdrawn for the sole purpose of improving or preserving the 
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utility of land by draining the same, or that removed from a mine to 
permit mining operations or to preserve the mine in good condition; 

(4) the disposal of ground water used in connection with production, 
for reduction, smelting and milling metallic ores and industrial minerals, 
or that displaced from an aquifer by the storage of other mineral resources. 

The administrator at any time may hold a hearing on his own motion, 
or upon petition signed by a representative body of users of ground water 
in any area or subarea, to determine whether the water supply within such 
‘area or subarea is used in compliance with this act. 

History: En. Sec. 16, Ch. 237, L. 1961. Collateral References 


Waters and Water Courses@—64, 102, 
104. 
93 C.J.S. Waters §§ 43, 92-102. 


89-2927. Inspection—entry on premises. The administrator or any 
assistant, any representative of the state bureau of mines and geology or the 
state board of health, shall have the right of entry on the property of any 
appropriator, where a well is situated, at any reasonable hour of the day, 
for the purpose of investigating any matters in connection with this act. 

History: En. Sec. 17, Ch. 237, L. 1961. 


89-2928. Information available to public. Such information as is re- 
quired or secured under the provisions hereof shall constitute public records, 
and as such shall be available to the public at all reasonable times. 

History: En, Sec. 18, Ch. 237, L. 1961. 


89-2929. Reports to be in addition to other reports required. The forms, 
reports and information required to be filled [filed] by this act shall be in 
addition to all other reports and information which the drillers of water 
wells in the state of Montana are required by law to file with agencies of the 
state of Montana. 

History: En. Sec. 19, Ch. 237, L. 1961. Compiler’s Note 


The compiler has inserted the bracketed 
word “filed.” 


89-2930. Duty of county attorneys and attorney general. The county 
attorneys and the attorney general of the state shall perform such legal 
services and bring such legal proceedings in carrying out the purpose of 
this act within their respective counties as the administrator shall request. 

History: En. Sec. 20, Ch. 237, L. 1961. 


89-2931. Rules and regulations. The administrator may prescribe and 
enforce reasonable rules and regulations concerning and providing for 
inspection and entry for that purpose by the administrator or his official 
representative; the circumstances under which the construction of weirs or 
other measuring devices may be required; and such other similar matters 
as are required by, and consistent with the administration of this act. 

History: En. Sec. 21, Ch. 237, L. 1961. 


89-2932. Ground water supervisors—duties. The administrator may 
appoint one or more ground water supervisors for each designated con- 
trolled area, and may appoint one or more ground water supervisors at 
large. Within their respective jurisdictions and under the direction of the 
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administrator, the ground water supervisors and supervisors at large shall 
supervise the withdrawal of ground water and the carrying out of orders 
issued by the administrator. 

History: En. Sec. 22, Ch. 237, L. 1961. 


89-2933. Investigations. It shall be the duty of the administrator to 
compile information for the purpose of enabling him to comply with the 
provisions of this act. In compiling such information, the administrator 
is directed to make use of investigations, technical personnel, surveys, and 
information available from the Montana bureau of mines and geology, the 
United States geological survey, the Montana oil and gas conservation 
commission, the state board of health, and any other private, state, or 
governmental agency. 

In addition to the foregoing, the administrator may request specific 
investigations by the preceding public agencies where desired information 
is not otherwise available. 

History: En. Sec. 23, Ch. 237, L. 1961. 


89-2934. Power to administer oaths and subpoena witnesses. The 
administrator shall have the power to administer oaths and to issue 
subpoenas for the attendance of witnesses, in any investigation[,| hearing 
or proceeding held by him. 

History: En. Sec. 24, Ch. 237, L. 1961. Compiler’s Note 
The compiler has inserted the bracketed 
comma, 

89-2935. Fees. For the filing of any notices, declarations, applications 
for a license, petition, or other matters with the county clerks, or adminis- 
trator, a fee of two dollars ($2.00) for each such document shall be paid. 
Fees paid to the administrator shall be paid by him to the general fund of 
the state; fees paid to the county elerks shall be paid by them to the general 
fund of their respective counties. 

History: En. Sec. 25, Ch. 237, L. 1961. 


89-2936. Penalties. Any person who violates or refuses or neglects to 
comply with any provision of this act, or of any order, rule or regulation 
promulgated by the administrator, or who commits waste, shall be guilty of 
a misdemeanor, and upon conviction shall be fined not less than twenty- 
five dollars ($25.00) nor more than two hundred and fifty dollars ($250.00) 
for each offense. 

History: En. Sec. 26, Ch. 237, L. 1961. 


CHAPTER 30 
SAGE CREEK BASIN 
Section 89-3001. Authority for governor to assent to agreement between United States 


and Canada regarding waters of Sage creek basin. 
89-3002. Substance of agreement. 


89-3001. Authority for governor to assent to agreement between United 
States and Canada regarding waters of Sage creek basin. The governor 
of Montana is hereby authorized and empowered to assent, on behalf of the 
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state of Montana, to an agreement to be entered into between the govern- 
ment of the United States of America and the government of Canada for, 
and on behalf of, the state of Montana and its citizens, and the Province 
of Alberta and its citizens, concerning a division of the waters of the Sage 
ereek basin, the said basin being the watershed of an international stream; 
and, if such agreement be entered into, and such assent given, the governor 
of Montana is hereby authorized and empowered to take such action as 
may be necessary to carry the agreement into effect. 
History: En. Sec. 1, Ch. 23, L. 1957. Collateral References 


Waters and Water CoursesG=216. 
94 C.J.S. Waters § 315. 


89-3002. Substance of agreement. The said agreement shall in sub- 
stance provide for: 


1. Construction, by the Prairie Farm Rehabilitation Administration or 
other agency of the government of Canada, of a reservoir in Canada at 
Elbow Coulee to provide capacity for approximately 7,500 acre-feet of live 
storage ; 

2. Construction, by the same agency, of a “Supply Canal to the United 
States” on the west side of Sage creek to carry all of the stored water 
apportioned to the Montana ranchers from a point in Sage creek below 
the reservoir to the point where Sage creek crosses the international bound- 
ary. Final location of this canal will be recommended by the Canadian au- 
thorities concerned, after completion of a survey by the Prairie Farm Re- 
habilitation Administration ; 

3. Formation of a water storage society or other organization of the 
Canadian ranchers appropriate under Alberta laws which will be respon- 
sible for: 


(a) maintenance and operation of the reservoir and of the diversion 
works at the head of the supply canal to the United States; 

(b) apportionment of the impounded water as between the Alberta 
ranchers and the Montana ranchers in accordance with the formula 
outlined hereunder ; 

(ec) diversion of the United States’ share of the impounded water to the 
supply canal to the United States referred to in paragraph 2 above; 

(d) provision of suitable storage apportionment and diversion records 
to the representative of the Montana ranchers and to the board referred to 
in paragraph 5 below; 

(e) maintenance of Sage creek channel between the reservoir and 
the point of diversion to the supply canal to the United States in a condi- 
tion satisfactory to the board referred to in paragraph 5 below. 


4. The water storage society or other organization mentioned in para- 
graph 3 to co-operate with the Montana ranchers and, as and when re- 
quested by a representative of the Montana ranchers, to release and di- 
vert to the supply canal to the United States all or part of the Montana 
ranchers’ share of the water then impounded in the reservoir ; 

5. Inspection of the reservoir, channel and diversion works and the 
records of the storage society by an international board created by the 
international joint commission, to verify compliance with the terms of 
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the agreement for apportionment of the stored water; said board to recom- 
mend subsequently any adjustment which may be appropriate ; 


6. Maintenance of the supply canal to the United States in a condition 
satisfactory to the board referred to in paragraph 5 above, to be the re- 
sponsibility of the Montana ranchers, who will be permitted appropriate 
access to the canal for this purpose at all reasonable times; 


7. Apportionment of water shall apply to water remaining in the 
reservoir at the commencement of the water year, together with the season 
runoff Impounded in the reservoir, regardless of whether the runoff occurs 
during only one period of days or weeks or during two or more such periods. 
Such water shall be apportioned to the Alberta ranchers and the Montana 
ranchers in the following manner: 


; (a) If the amount of water thus available in the reservoir for appor- 
tionment during the water year is 3,750 acre-feet or less, one-third thereof 
shall be apportioned to the Montana ranchers and two-thirds to the Al- 
berta ranchers; 

(b) If the amount is more than 3,750 acre-feet but not more than 5,000 
acre-feet, 1,250 acre-feet thereof shall be apportioned to the Montana ranch- 
ers and the remainder to the Alberta ranchers; 

(ec) If the amount is more than 5,000 acre-feet one-fourth thereof shall 
be apportioned to the Montana ranchers and three-fourths to the Alberta 
ranchers; provided, that if in any year the amount is more than 7,500 acre- 
feet, the water in excess of 7,500 acre-feet shall be made available to the 
Alberta ranchers if they can use it. 


If the capacity of the reservoir for live storage should prove to be less 
than 7,500 acre-feet, the amounts of water stated above will be reduced 
proportionately. 

8. Measurement of diversions to be made at the point of diversion 
from Sage creek to the supply canal to the United States; 

9. Reservoir losses, defined as “changes in reservoir storage which are 
unexplained by inflows and deliveries,” and physical losses in Sage creek 
channel between the reservoir and the point of diversion to the supply 
canal to the United States, to be shared in the same proportions as the 
water impounded in the reservoir; 

10. All waters in Sage creek basin in Alberta, other than the Montana 
ranchers’ share of water impounded in the reservoir calculated in accord- 
ance with the formula outlined in paragraph 7 above, to be available for 
use in Alberta; 

11. The flow of water across the international boundary in the Sage 
ereek basin not be obstructed in Montana in a manner which causes 
or is likely to cause damage in Alberta; 

12. In consideration of the apportionments of water to be made pur- 
suant to the aforementioned arrangements, the state of Montana and the 
Montana ranchers to waive any and all rights they might otherwise as- 
sert, under Article II of the Boundary Waters’ Treaty of 1909, respecting 
the waters of the Sage creek basin. 

History: En. Sec. 2, Ch. 23, L. 1957. 
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CHAPTER 31 


WELLS 
(Repealed—Section 28, Chapter 237, Laws of 1961) 


89-3101 to 89-3103. Repealed. 


Repeal 1957), relating to wells, were repealed by 
These sections (Secs. 1 to 8, Ch. 58, L. Sec. 28, Ch. 237, Laws 1961. 


CHAPTER 32 
COLUMBIA INTERSTATE COMPACT—RATIFICATION 


Section 89-3201. Compact ratified—text. 
89-3202. Montana compact commissioners—appointment—terms, 
89-3203. Powers granted to commission. 
89-3204. Compensation and reimbursement of Montana commissioners. 
89-3205. Co-operation by state officers—information. 
89-3206. Powers supplemental—liberal construction. 
89-3207. Notice by governor of ratification. 


89-3201. Compact ratified—text. The Columbia Interstate Compact, 
hereinafter set forth, which was entered into at the city of Spokane, state of 
Washington, on October 3, 1960, by representatives from the states of 
Montana, Idaho, Washington, Oregon, Nevada, Utah and Wyoming, and 
participated in by a representative of the United States, is hereby approved, 
ratified, adopted, enacted into law, and entered into by the state of Montana, 
which compact is in full as follows: 


THE COLUMBIA INTERSTATE COMPACT 
ARTICLE I—PURPOSES 


The purposes of this compact with respect to the land and water 
resources of the Columbia river basin are: 

A. To facilitate and promote their orderly, integrated and compre- 
hensive development, use, conservation and control for various purposes. 

B. To further intergovernmental co-operation and comity with respect 
to these resources and the programs for their use and development by, 
among other things, 

(1) Providing for the relationships between certain beneficial uses 
of water as a practicable means of effecting an equitable apportionment 
thereof, and for means of facilitating and effecting additional interstate 
agreements with respect thereto, and 

(2) Providing an interstate body to consider the various common 
problems with respect to the use and development of these resources and 
to plan for, review and recommend plans for their development. 


ARTICLE IJ—DEFINITION OF TERMS 


As used in this compact: 

A. “Columbia river system” means the Columbia river and its tribu- 
taries within the United States. 

B. “Columbia river basin” means all the drainage area of the Columbia 
river system within the United States. 
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C. “State” or “member state” means a state which has ratified and is 
a party to this compact. 

D. “Upstream state” means any of the states of Idaho, Montana, 
Nevada, Utah or Wyoming. 

K. “Downstream state” means either of the states of Oregon or Wash- 
ington. 

¥. “Upstream area” means all the area of the states of Idaho, Montana, 
Nevada, Utah and Wyoming situated within the Columbia river basin, and 
all those portions of the states of Oregon and Washington situated within 
the Columbia river basin, lying east of the summit of the Cascade mountains. 

G. “Beneficial consumptive use” means any use of waters, recognized 
as a beneficial use under the law of the member state involved, resulting 
in a substantial amount of the water diverted being consumed or so used as 
not to return to the Columbia river system. Such uses include those for 
domestic, livestock and municipal purposes, irrigation of land and such 
industrial and other beneficial uses as involve consumptive use of the 
water diverted. 

H. “Noneconsumptive use” means any control or use of water in which, 
exclusive of seepage and evaporation of water incidental to its control or 
use, the water remains in or returns to the Columbia river system sub- 
stantially undiminished in volume. Such uses include use for navigation, 
flood control, production of hydroelectric power, the maintenance of 
stream flows for pollution control, fish and wildlife and recreational pur- 
poses and such industrial and other beneficial uses as result in noncon- 
sumptive use of the water involved. 

I. “Government” means, severally, the member states and the United 
States. 

J. “Commission” means the Columbia compact commission as author- 
ized by this compact. 


ARTICLE IJI—THE COLUMBIA COMPACT COMMISSION 


A. There is hereby created an ageney of the member states, and of 
each of them, to be known as the Columbia compact commission. The 
commission shall be composed of three (3) commissioners from each of the 
states of Idaho, Montana, Oregon and Washington, and, if they ratify the 
compact, two (2) commissioners from Wyoming and one (1) each from 
Nevada and Utah. The commissioners of the respective states shall be 
designated or appointed in accordance with the laws of the state which they 
represent and shall serve and be subject to removal in accordance with those 
laws. A commissioner shall be named to represent the United States, to be 
designated and to serve as provided by the laws of the United States. 

B. Each commissioner of a state shall be entitled to one (1) vote in the 
commission. The commissioner of the United States shall serve as chairman 
of the commission but shall have no vote. In the absence of any commis- 
sioner, his vote may be cast by another commissioner of his state or by 
another representative designated or appointed in accordance with the 
laws of that state if such other commissioner or representative shall have 
a written proxy in such form as may be established by the rule of the 
commission. 
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C. The requirements as to a quorum for the transaction of business at 
any meeting of the commission shall be as follows: 

(1) Commencing with the date the compact becomes effective as to all 
seven (7) states named in subdivision A of this article, the presence in 
person of twelve (12) or more commissioners shall constitute a quorum for 
the transaction of business; such a quorum shall include at least two (2) 
commissioners, in person, from such of the states of Idaho, Montana, 
Oregon and Washington as have appointed or designated commissioners. 
For the duration of any called meeting of the commission the presence of a 
quorum shall be determined at the commencement of such meeting. 

(2) If any duly called meeting is recessed because of a lack of a 
quorum initially, a reconvened meeting may be set by written notice, 
given in accordance with the bylaws, to all commissioners not less than 
ten (10) days in advance of such reconvened meeting. At such reconvened 
meeting, the requirements for personal attendance by two (2) commissioners 
from each of the states of Idaho, Montana, Oregon and Washington shall 
not apply, and the presence of twelve (12) or more commissioners in person 
or by proxy shall constitute a quorum. 

(3) Commencing with the date the compact becomes effective, but 
before all seven (7) states have ratified, the requirements as to a quorum 
shall be modified as follows: 


(a) If only four (4) or five (5) states have ratified, the phrase 
“nine (9) or more” shall be substituted for the phrase “twelve (12) 
or more” in subsections (1) and (2) of this section C. 

(b) If only six (6) states have ratified, the phrase “ten (10) or 
more” shall be substituted for the phrase “twelve (12) or more” in 
subsections (1) and (2) of this section C. 


D. The requirements as to votes required to carry an action at any 
meeting of the commission shall be as follows: 

(1) Commencing with the date the compact becomes effective as to 
all seven (7) states named in section A of this article, any action by the 
commission shall be effective only if it be carried by a vote of twelve 
(12) or more of the voting membership of the commission. 

(2) Commencing with the date the compact becomes effective but 
before all seven (7) states have ratified, the requirements as to votes 
necessary for commission action shall be modified as follows: 


(a) If only four (4) or five (5) states have ratified, the phrase 
“nine (9) or more” shall be substituted for the phrase “twelve (12) or 
more” in subsection (1) of this section D. 

(b) If only six (6) states have ratified, the phrase “ten (10) or 
more” shall be substituted for the phrase “twelve (12) or more” in 
subsection (1) of this section D. 


EK. The commission shall meet to establish its formal organization within 
ninety (90) days of the effective date of this compact, such meeting to be 
at the call of the chairman or by a majority of the commissioners then 
appointed or designated. The commission shall then adopt its initial set 
of bylaws providing for, among other things: the adoption of a seal, the 
management of its internal affairs and the authority and duties of its 
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officers. The commission shall also then elect from among its members a 
vice-chairman and treasurer to serve for the first full or part annual term, 
these offices to be filled thereafter from among commission members by 
annual elections. The commission shall appoint an executive director, who 
shall also act as secretary, to serve at the pleasure of the commission and at 
such compensation and under such terms and conditions as it may fix. The 
executive director shall be the custodian of the records of the commission 
with authority to affix the commission’s official seal and to attest to and 
certify such records or copies thereof. 

F’, The executive director, subject to the approval of the commission 
in such eases as its bylaws may provide, shall, without regard to the pro- 
visions of the civil service laws of any member state or of the United 
States, appoint and remove or discharge such engineering, legal, expert, 
clerical and other personnel as may be necessary for the performance of 
the commission’s functions; may fix their compensation and define their 
duties ; and require bonds of such of them as the commission may designate. 

G. The commission may: 

(1) Borrow, accept, or contract for the services of personnel from 
any government, agency thereof or any intergovernmental agency. 

(2) Acquire by purchase or otherwise, hold and dispose of such real 
and personal property as may be necessary or convenient in the performance 
of its functions. 

(8) Establish and maintain one or more offices for the transaction of 
its business. 

H. The commission and its executive director shall make available to 
the member states or the United States any information in its possession 
at any time and shall provide free access to its records during established 
office hours to duly authorized representatives of member states or the 
United States or to any interested person. 

I. The commission shall make and transmit annually to the legislative 
bodies and executive head of each government, a report covering the 
activities of the commission for the preceding year and embodying such 
plans, recommendations and findings as may have been adopted by the 
commission. The commission may issue such additional reports as it may 
deem desirable. 

J. All meetings of the commission shall be open to the public. 


ARTICLE IV—FINANCE 


A. The compensation and expenses of each commissioner shall be 
fixed and paid by the government which he represents. All other expenses 
incurred by the commission in the course of exercising the powers con- 
ferred upon it by this compact shall be paid by the commission out of its 
own funds. 

B. The commission shall submit to the executive head or designated 
officer of each member state for presentation to its legislature a budget of its 
estimated expenditures. This budget shall contain specific recommendations 
of the amount to be appropriated by each of the member states. The time 
of submission and the fiscal period of the commission’s budget shall conform 
as nearly as possible to the requirements of the laws of the member states. 
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C. The commission shall, at the initial organizational meeting after this 
compact becomes effective, or as soon thereafter as is practicable, establish 
the initial fiscal period and shall establish the budget of expenditures for 
this initial period. The budget for the initial period, if it be a full biennium, 
shall be not less than sixty-five thousand dollars ($65,000.00). If the initial 
fiscal period is only a portion of a biennium, the minimum budget therefor 
shall be the proportion of sixty-five thousand dollars ($65,000.00) derived 
- by applying thereto the ratio that the initial period bears to a full biennium. 
The respective shares of the budget for the initial fiscal period shall be as 
follows: 


MEMBER STATE PER CENT OF BUDGET 
Thao eves. snub tt nend Meo fet ioe i te 23.9 
Montanaiicc nt seu dani apor eh aes ec eee 23.5 
IN Gy th see deises-bbinck peeseau eles ee ee en ee ee 2.0 
Oregon 4s auh- bn d--a te ee ee ee 23.9 
Utah en acicckcin SS tans 22 cee 2.0 
Washineton gticcia. sn dt cei pte 23.5 
WeyQm in? giicdtigs- es caetioe Meee: aaa en ee 2.0 


If any of the states of Nevada, Utah or Wyoming fail to ratify during 
the initial period, the total budget for that period shall be reduced by the 
amount of the share of the state failing so to ratify, but the amounts to 
be paid by the other states shall remain unchanged. 


D. Subsequent budgets shall be recommended by the commission and 
the amounts shall be allocated among the member states. The shares of 
Idaho, Montana, Oregon and Washington shall be equal and in no event 
shall the share of Wyoming exceed three per cent (3%), the share of 
Nevada exceed two per cent (2%) and the share of Utah exceed one per 
eent (1%) of the total budget for any fiscal period. 


EK. The commission shall not pledge the credit of any government 
except by and with the authority of the legislative body thereof given 
pursuant to and in keeping with the constitution of said government. The 
commission shall not ineur any obligations prior to the availability of 
funds adequate to meet the same. 


F. The commission shall keep accurate accounts of all receipts and 
disbursements. The receipts and disbursements of the commission shall be 
open for examination or audit by any member state but the commission 
shall not be required to adopt the auditing or accounting procedures of 
any particular state. All receipts and disbursements of funds handled by 
the commission shall be audited yearly by an independent certified public 
accountant and the report of the audit shall be included in and become a 
part of the annual report of the commission. 

G. The accounts of the commission shall be open for public inspection 
during established office hours. 


ARTICLE V—GENERAL POWERS 


The commission shall have power when authorized by such majority 
vote as provided by Article IIT hereof: 
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A. To collect, correlate and report on data relating to present and 
potential uses of water and other related resources of the Columbia river 
basin and relating to available sources of water for use in the Columbia 
river basin; conduct investigations and surveys to determine the extent of 
those resources and the nature of the problems involved in their present 
and future development and management; and recommend plans and pro- 
grams for their development. 

B. To undertake itself, or in co-operation with governments or agencies 
thereof or other entities, with respect to the Columbia river basin the 
review of all plans for the construction of works authorized or reauthorized 
to be undertaken after the effective date of this compact for flood control, 
navigation, power development, irrigation, or other water use or manage- 
ment which involve facilities having capacity for the diversion or use of 
flows of more than two hundred (200) cubic feet per second or the capacity 
to store at any time more than twenty-five thousand (25,000) acre-feet of 
water and which are proposed to be undertaken pursuant to laws of the 
United States, whether under permission granted by the United States, 
by means of financing in whole or in part by the United States, or otherwise. 

C. To appear and make recommendations before appropriate govern- 
mental or intergovernmental agencies or other entities in public hearings 
or otherwise, in connection with any plans, projects or programs. 

D. To collect, correlate and publish water facts necessary for the 
purpose of this compact directly or in co-operation with any governmental 
or intergovernmental agencies or other entities. 

E. To co-operate with the international joint commission—United 
States and Canada, the appropriate agencies of Canada and the Province 
of British Columbia, as well as with agencies of the member states and 
the United States and with other entities, in studies, plans and recom- 
mendations with respect to any preject which may have a substantial effect 
on the uses of waters of the Columbia river and its tributaries that are 
of international concern. 


ARTICLE VI—CO-OPERATION IN POWER DEVELOPMENT 


The best interests of the region will be served by the co-operation of the 
member states in securing the development and construction of power proj- 
ects in sufficient number and with sufficient capacity to meet the present 
and future energy requirements of the region, but no recommendation shall 
be made by the commission with respect to power allocations except by 
unanimous affirmative vote of all member states, anything in Article III 
notwithstanding ; provided, however, that any member state shall have the 
right acting independently through its officers or agencies to secure in con- 
nection with any project located wholly or partly within such state, such 
protections and reservations of power as such state may consider necessary 
to safeguard its present or future interests or power requirements. 


ARTICLE VII—APPORTIONMENT OF WATER AND 
RELATED MATTERS 


A. So far as the states are concerned, all waters of the Columbia river 
system shall be available for appropriation for beneficial purposes under 
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and to the extent permitted by the laws of the states involved, but, except 
for the provisions in this subdivision A relating to certain relationships 
between consumptive and nonconsumptive uses, no apportionment of 
waters or determination of rights to the use thereof is made by this 
compact. 

So far as the states are concerned, rights to beneficial consumptive 
uses of water within the upstream area, whether established heretofore 
or hereafter under the laws of the states involved, shall be recognized up 
to the average annual depletions shown in Plate 7 of the Report of the 
North Pacific Division, U. 8S. Army Engineers dated 1, June, 1958, as 
against, and shall not be limited by, any rights, existing or future, to the 
quantity of such waters for nonconsumptive uses. 

In the case of a stream situated wholly within a downstream state and 
tributary to the Snake river or to the Columbia river, however, the rela- 
tionships as between nonconsumptive use rights appurtenant to a devel- 
opment located thereon and consumptive use rights as to the waters of 
such a tributary upstream from that development shall be governed by 
the laws of that state without regard to the foregoing limitations of this 
subdivision. 

B. No waters of the Columbia river system shall be diverted out of 
the Columbia river basin for use for any purpose except with the approval 
of all of the member states, but this provision shall not affect rights so 
to divert which are existing on the effective date of this compact. 

C. The member states hereby designate, appoint and empower their 
commissioners to draft, negotiate and propose any and all compacts appor- 
tioning waters of any tributary stream forming part of the Columbia river 
system among or between the states through which said tributary stream 
flows, or amendments to this compact. Any such supplementary compacts 
or amendments to this compact negotiated as herein provided shall become 
effective upon approval by the commission, ratification by the legislatures 
of the member states party thereto, and consent thereto by the Congress. 

D. All interstate compacts affecting the waters of the Columbia river 
system which are in effect as of the date this compact becomes operative 
shall remain unaffected hereby. 

K. In the event this compact is terminated, any right to the beneficial 
consumptive use of water which, prior to the date of termination, is re- 
quired to be recognized under the provisions of this compact shall econ- 
tinue to be recognized after such termination to the extent herein pro- 
vided. Unless otherwise expressly provided in a supplemental compact, 
made pursuant to the provisions of subdivision C of this article, no such 
right required to be recognized as of the effective date of such supplement 
shall be impaired by such supplemental compact. 


ARTICLE VIII—POLLUTION CONTROL 


A. The states and the United States recognize that the rapid increase 
of the population of the Columbia river basin and the growth of indus- 
trial, mining, and related activities within that area can lead to such 
pollution of the waters of the Columbia river system as might constitute 
a menace to the health and welfare of the people. The states and the 
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United States further recognize that maintenance and improvement of 
the quality of the waters of the Columbia river system require co-operative 
action and that pollution abatement and control are essential to the proper 
realization of the objectives of this compact and to the safe, profitable, 
and efficient multiple-purpose use of the waters of said Columbia river 
system. 


B. In addition to the powers enumerated in Article V, it shall be the 
duty of the commission and the commission shall have power: 


(1) To engage in such investigations, analyses or other appropriate 
means as are deemed necessary to obtain, co-ordinate, tabulate and sum- 
marize technical and other data on the pollution of the waters of the 
Columbia river system or any portion thereof and on the character and 
condition of such waters and the needs of the Columbia river basin for im- 
proved water quality; and to prepare reports thereon at such times as 
may be deemed advisable by the commission. 


(2) To co-operate with governments or agencies thereof or other entities 
for the purpose of promoting uniform laws, rules or regulations for the 
abatement and control of pollution of the waters of the Columbia river 
system or any portion thereof, and to make, revise and recommend to the 
governments water quality objectives necessary to protect the public 
health, public water supplies, propagation of fish and aquatic life and 
wildlife, recreational purposes, and agricultural, industrial and other uses. 


(3) To disseminate to the public, by any and all appropriate means, 
information respecting pollution abatement and control in the waters of 
the Columbia river system or any portion thereof and on the harmful 
and uneconomie results of such pollution. 


C. Each state shall have the primary obligation and responsibility to 
take appropriate action under its own laws to abate and control interstate 
pollution, which is defined as the deterioration of the quality of the waters 
of the Columbia river basin within the boundaries of such state which 
materially and adversely affects beneficial uses of waters of the Columbia 
river basin in other states. Upon complaint to the commission by the state 
water pollution control agency of one state that interstate pollution orig- 
inating in another state or states is not being prevented or abated, the 
procedure shall be as follows: 

(1) The commission shall call a hearing, giving not less than thirty 
(30) days notice in writing thereof to the water pollution control agencies 
of the state involved and to each person or entity which the commission 
finds is charged with causing such interstate pollution. 

(2) Such hearing shall be held in accordance with rules and regula- 
tions prescribed by the commission. 

(3) At the conclusion of such hearing, the commission shall make a 
finding as to whether interstate pollution exists, and if so, shall recom- 
mend to the appropriate agency that action be taken under state or federal 
law to abate or correct such interstate pollution. 

D. The water pollution control agencies of the member states shall 
from time to time, make available to the commission all data relating to 
the quality of the waters of the Columbia river basin which they possess 
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as the result of studies, surveys and investigations thereof which they 
may have made. 


ARTICLE IX—FISH AND WILDLIFE AND RECREATION 


A. In the exercise of the powers and functions conferred on the com- 
mission, it shall be the policy of the commission to prepare and review 
plans for development and application of measures for preventing damage 
to and enhancing the fish and wildlife and recreational resources of the 
Columbia river basin and to co-operate with all agencies charged with the 
responsibility for protecting and fostering these resources. 

B. In the furtherance of this policy the commission shall: 

(1) Submit pertinent information to, and receive recommendations 
from official agencies of the governments having jurisdiction or other- 
wise affected with respect to projects and programs in which the com- 
mission may be concerned. 

(2) Taking into consideration recommendations of governmental agen- 
cies responsible for fish and wildlife administration, recommend appro- 
priate steps to assure that, in all projects which are within the purview 
of the commission, effective fish and wildlife protective facilities or com- 
pensatory measures as required by the laws of the member states, shall be 
incorporated into water use developments; that the costs thereof including 
operation and maintenance be included as a part of the cost of said 
projects; and that the responsibility for the provision of such effective 
fish and wildlife protective facilities or compensatory measures as are 
recommended as a part of the project plan shall continue beyond completion 
of construction of the individual projects. The fish and wildlife facilities 
and compensatory measures referred to in this article may include physical 
installations located elsewhere than at the actual site of the project. 

(3) In connection with projects coming within the purview of the 
commission, give proper recognition to recreational and fish and wildlife 
values by recommending such steps as may be necessary and practicable— 
to protect or develop recreational resources; to assure the maintenance of 
necessary minimum stream flows, reliable and adequate pool levels, and 
allocation of water for fish and wildlife protective or compensatory fa- 
cilities, and for the regulation of such stream flows and pool levels so as 
to conform to sound fish and wildlife management practices. 


ARTICLE X—RULES AND REGULATIONS 


The commission shall have the power to adopt and issue bylaws, rules 
and regulations to effectuate the purposes of this compact, as in its judg- 
ment may be appropriate. The commission shall publish its bylaws, rules 
and regulations in convenient form, but shall not be subject to the pro- 
cedural requirements of any particular state. 


ARTICLE XI—EXISTING RIGHTS RECOGNIZED 


Nothing in this compact shall be deemed: 
(1) To impair or affect any rights, powers or jurisdiction of the United 
States, or those acting by or under its authority, in, over and to the waters 
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of the Columbia river basin, except as otherwise provided by the federal 
legislation required for the implementation of this compact. 


(2) To affect the obligation of the United States to the Indians and 
Indian tribes, or any right owned or held by or for Indians or Indian 
tribes which is subject to the jurisdiction of the United States. 


(3) To impair or affect the capacity of the United States, or those 
acting by or under its authority, to acquire in accordance with the laws 
of the state involved rights in and to use of waters of the Columbia river 
basin. 

(4) To subject any property of the United States, its agencies or in- 
strumentalities, to taxation by any member state or subdivision thereof. 

(5) To subject any property of the United States, its agencies or in- 
strumentalities, to the laws of any member state to any extent other than 
the extent those laws would apply without regard to this compact, except 
as Otherwise provided by the federal legislation required for the imple- 
mentation of this compact. 

(6) To affect the applicability of the laws of any member state with 
respect to water rights properly claimed thereunder, except to the extent 
that the applicability in a given case would be inconsistent with the 
provisions of this compact. 

(7) To affect adversely the areas of Mount Rainier, Glacier, Yellow- 
stone, or Grand Teton national parks or Craters of the Moon, Fort Van- 
couver or Whitman national monuments or to limit the operation of laws 
relating to the preservation thereof. 

(8) To impair or affect marketing provisions for federally generated 
power as the same may be now or hereafter established. 


ARTICLE XII- -TERMINATION 


This compact shall remain in full force and effect unless and until ter- 
minated by action of the legislatures of the states of Idaho, Montana, Ore- 
gon and Washington which action is consented to and approved by the 
Congress of the United States; provided, that in the event of any termina- 
tion all rights theretofore established hereunder or recognized hereby 
shall continue to be recognized as valid notwithstanding such termination. 


ARTICLE XIII—SEVERABILITY 


The provisions of this compact shall be severable. If any phrase, clause, 
sentence, or provision of this compact is declared to be contrary to the con- 
stitution of any government or the applicability thereof to any government 
or agency thereof or other entity or to any circumstance is held invalid, 
the validity of the remainder of this compact and the applicability thereof 
to any government or agency thereof or other entity or to any other cir- 
eumstance shall not be affected thereby, unless it is authoritatively and 
finally determined judicially that the remaining provisions cannot operate 
for the purposes, or substantially in the manner, intended by the member 
states independently of the portions declared to be unconstitutional or 


invalid. 
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ARTICLE XIV—RATIFICATION AND EFFECTIVE DATE 


A. This compact shall become effective and binding when it has been 
ratified by the legislatures of the states of Idaho, Montana, Oregon and 
Washington, and when consented to by an act of the Congress of the United 
States, which will, in substance, provide that the United States, or any 
agency thereof, or any nonfederal entity acting under any future license 
or other authority granted under the laws of the United States, in con- 
nection with water control or use projects located wholly or partly in a 
downstream state shall be governed by the following limitation: 


Rights to beneficial consumptive uses within the upstream area, 
whether established heretofore or hereafter under applicable laws, shall 
be recognized as against any rights, existing or future, to such waters 
for nonconsumptive uses by projects located wholly or partly within 
a downstream state, to the extent that average annual depletions re- 
sulting from such upstream consumptive uses above any property or 
authorized structure of the United States, located wholly or partly in 
a downstream state, were assumed in Plate 10 of “Report of the Divi- 
sion Engineer” Volume I of House Document No. 531, 81st Congress, 
2nd Session, and to the extent any additional depletions subsequently 
are recognized by the Congress as the basis of operation of existing 
projects, or as the basis for authorization of additional or revised 
projects. 


B. If this compact becomes effective in accordance with the above pro- 
vision, it shall also become effective and binding as to any of the states of 
Nevada, Utah or Wyoming if ratified by the legislature of any such state. 

History: En. Sec. 1, Ch. 85, L. 1961; Collateral References 


amd. Sec. 1, Ch, 196, L. 1963. Waters and Water Courses¢~216. 
94 C.J.S. Waters § 315. 


89-3202. Montana compact commissioners—appointment—terms. There 
shall be three (8) members of the Columbia interstate compact commission 
from the state of Montana, not more than two (2) of whom shall be of 
the same political party. Such commissioners shall be appointed by the 
governor by and with the advice and consent of the senate. The governor 
is hereby authorized and directed to make such appointments within thirty 
(30) days from the effective date of this act. The terms of each of the 
initial three (3) members shall begin at the time of their appointment, 
provided said compact shall then have gone into effect; otherwise such 
terms shall begin upon the date on which said compact shall become 
effective. One of said three (3) commissioners first appointed shall be ap- 
pointed for a term of six (6) years, one shall be appointed for a term of 
four (4) years, and one shall be appointed for a term of two (2) years; 
and their successors shall be appointed by the governor by and with the 
advice and consent of the senate for terms of six (6) years each. Each 
commissioner shall hold office until his successor shall be appointed and 
qualified. Vacancies occurring in the office of any such commissioner for 
any cause or reason shall be filled by appointment by the governor by and 
with the advice and consent of the senate for the unexpired term. Any 
appointment made by the governor while the senate is not in session shall 
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be effective as a temporary appointment until the next meeting of the 
senate when the governor shall present to that body his nomination for 
the office. 
History: En. Sec. 2, Ch. 85, L. 1961. Compiler’s Note 
This act became effective February 28, 
1961. 

89-3203. Powers granted to commission. There is hereby granted to the 
commission and the commissioners thereof all the powers provided for in 
said compact and all powers necessary or incidental to the carrying out 
of said compact in every particular. 

History: En. Sec. 3, Ch. 85, L. 1961. 


89-3204. Compensation and reimbursement of Montana commissioners. 
Each member of the commission from the state of Montana shall be en- 
titled to receive as full compensation for his services the sum of twenty 
dollars ($20.00) per day while actually engaged in the performance of his 
duties as commissioner and shall be entitled in addition thereto, to his 
traveling and other actual and necessary expenses while so engaged. 

History: En. Sec. 4, Ch. 85, L. 1961. 


89-3205. Co-operation by state officers—information. All officers of this 
state are hereby authorized and directed to do all things, falling within 
their respective provinces and jurisdiction, necessary to or incidental to 
the carrying out of said compact in every particular. All officers, bureaus, 
departments, and persons of and in the government or administration of 
this state are hereby authorized and directed, at convenient times and upon 
the request of the said commission, to furnish said commission with in- 
formation and data possessed by them or any of them, and to aid said 
commission by any means lying within their legal powers respectively. 

History: En. Sec. 5, Ch. 85, L. 1961. 


89-3206. Powers supplemental—liberal construction. Any powers here- 
in granted to the commission shall be regarded as in aid of and supple- 
mental to, and in no case a limitation upon any of the powers vested in 
said commission by other laws of this state or by the laws of other signa- 
tory states or by Congress or the terms of said compact, which shall be 
liberally construed. 

History: En. Sec. 6, Ch. 85, L. 1961. 


89-3207. Notice by governor of ratification. The governor of Montana 
shall give notice of the ratification and approval of the compact by the 
Montana legislature to the governors of the states of Washington, Oregon, 
Idaho, Utah, Nevada, and Wyoming, and to the president of the United 
States. 

History: En. Sec. 7, Ch. 85, L. 1961. 
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Chapter 1. 


Section 


TITLE 90 
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gu 99 bo 


Standard weights and measures 
90-101 to 90-152. 

Apples, grades and boxes, 90-201 to 90-206. 

Bread—standard weight and loaf, 90-301 to 90-304. 

Time, 90-401 to 90-407, 

Money of account, 90-501, 90-502. 


state sealer of weights and measures, 


CHAPTER 1 


STANDARD WEIGHTS AND MEASURES—STATE SEALER 


90-101. 
90-102. 
90-103. 
90-104. 
90-105. 
90-106. 
90-107. 
90-108. 
90-109. 
90-110. 
90-111. 
90-112. 
90-113. 
90-114. 
90-115. 
90-116. 
90-117. 
90-118. 
90-119. 
90-120. 
90-121. 
90-122. 


90-123. 
90-124, 
90-125. 
90-126. 
90-127. 
90-128. 


90-129. 


90-130. 
90-131. 


90-132. 
90-133. 
90-134. 
90-135. 
90-136. 
90-137. 
90-138. 
90-139. 


OF WEIGHTS AND MEASURES 


What are standards. 

Unit of extension. 

Division of the yard. 

Rod, mile and chain. 

Acre. 

Unit of weights. 

Division of a pound. 

Unit of liquid measure. 

Barrel and hogshead. 

Unit of solid measure. 

Division of the half-bushel. 

Division of capacity for commodities sold by heap measure. 

Heap measure. 

Contracts construed. 

Standard ton and bushel. 

Penalty for disregarding standard weights. 

Measurement of hay in the stack. 

Standard grades for hay. 

Stack hay not contemplated in act. 

Penalty for violation of act. 

Penalties. 

Commissioner of agriculture ex officio sealer of weights and measures— 
deputies—bonds. 

Supervision of inspection of weights and measures, 

Authority of state sealer of weights and measures. 

Duty as to visitation and inspection—certificate—acts forbidden. 

Penalty for using false weights—seals. 

Annual inspection of scales, ete. 

Annual inspection of scales used for public weighing—weigh ticket to 
be exhibited. if 

Authority to inspect weighing and measuring devices and penalty for 
tampering with seal. 

Authority to inspect weight of commodities offered for sale. 

Inspection of track scales for weighing in carload lots—scale platforms 
—penalty for short weights. 

Weight of commodities to be indicated on containers—penalties. 

Record of inspection—biennial report to governor. 

Penalty for false certificates. 

Denomination of weights to be marked thereon. 

Prohibition of use of weights pending adjustment. 

Condemnation of weights and measures not standard. 

Seizure of weights for evidence. 

Seales and weights of itinerant vendors to be adjusted yearly. 
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90-140, 
90-141, 
90-142. 


Regulation of milk containers—complaints. 
Contents of milk bottles to be shown thereon—misdemeanors. 
Penalty for using false weights. 


90-143, Weights stamped by sealer to be legal. 
90-144. Penalty for short or illegal sales. 

90-145. State sealer to establish legal tolerances. 
90-146. Penalty for obstructing sealer. 


90-147. State sealer to promulgate rules. 


90-148. Penalty for violation of act. 
90-149. Sealers ex officio deputy sheriffs. 
90-150. Disposition of fines. 
90-151. Penalty for violating act. 
90-152. Proviso. 
90-101. (4212) What are standards. The weights and measures ac- 


cepted and used by the bureau of standards of the United States, except 
as hereinafter provided, are the lawful standard weights and measures of 
the state. The state sealer of weights and measures may establish toler- 
ances and specifications for commercial weighing and measuring appara- 
tus similar to the tolerances and specifications reeommended by such bureau 
of standards. Any person violating such standards, tolerances, or specifi- 
cations shall be guilty of a misdemeanor. 


History: En. Sec. 3120, Pol. C. 1895; 
re-en. Sec. 2009, Rev. C. 1907; re-en. Sec. 
4212, R. C. M. 1921; amd. Sec. 1, Ch. 110, 
L. 1945; amd. Sec. 1, Ch. 143, L. 1951. 


Cross-Reference 


Oleomargarine, weights and packages, 
sees, 27-511, 27-513. 


Collateral References 

Weights and Measures@=3, 

94 C.J.S. Weights and Measures §§ 1-3. 

56 Am. Jur. 1017, Weights, Measures, 
and Labels, §1 et seq. 


Validity of statute or ordinance as to 


“eontainers.” 5 ALR 1068 and 101 ALR 
862. 


90-102. 


Validity of statute or ordinance requir- 
ing commodities to be sold in a specified 
quantity or weight. 6 ALR 429 and 90 
ALR 1290. 

Construction of statute or ordinance 
with respect to net weight or capacity of 
containers. 35 ALR 785. 

Validity of statute or ordinance requir- 
ing or permitting the reweighing or re- 
measuring of commodities sold. 35 ALR 
1056. 

Validity of statute or ordinance regu- 
lating weighing of merchandise sold in 
load or bulk lots. 116 ALR 245. 

Penal offense predicated upon violation 
of food law as affected by ignorance or 
mistake of fact, lack of criminal intent, 
or presence of good faith. 152 ALR 798. 


(4213) Unit of extension. The standard yard is the unit or 


standard measure of length and surface from which all other measures of 
extension, whether lineal, superficial, or solid, are derived and ascertained. 


History: En. Sec. 3121, Pol. C. 1895; 
re-en. Sec. 2010, Rev. C. 1907; re-en. Sec. 
4213, R. C. M. 1921. Cal. Pol. C. Sec. 3210. 


90-103. 


(4214) Division of the yard. The yard is divided into three 


equal parts, called feet, and each foot into twelve equal parts, called inches ; 
for measures of cloths and other commodities commonly sold by the yard 
it may be divided into halves, quarters, eighths, and sixteenths. 


History: En. Sec. 3122, Pol. C. 1895; 
re-en. Sec. 2011, Rev. C. 1907; re-en. Sec. 
4214, R. C. M. 1921. Cal. Pol. C. Sec. 3211. 


90-104. 


(4215) Rod, mile and chain. The rod, pole, or perch contains 


five and a half yards, and the mile one thousand seven hundred and sixty 
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yards; the chain for measuring land is twenty-two yards long, and divided 
into one hundred equal parts, called links. 


History: En. Sec. 3123, Pol. OC. 1895; 
re-en. Sec. 2012, Rev. C. 1907; re-en. Sec. 
4215, R. C. M. 1921. Cal. Pol. C. Sec. 3212. 


90-105. (4216) Acre. The acre for land measure must be measured 
horizontally, and contains ten square chains, and is equivalent in area to a 
rectangle sixteen rods in length and ten in breadth; six hundred and forty 
acres being contained in a square mile. 


History: En. Sec. 3124, Pol. C. 1895; 
re-en. Sec. 2013, Rev. C. 1907; re-en. Sec. 
4216, R. C. M. 1921. Cal. Pol. C. Sec. 3213. 


90-106. (4217) Unit of weights. The standard avoirdupois and troy 
weights are the units of standards of weight from which all other weights 
are derived and ascertained. 


History: En. Sec. 3125, Pol. C. 1895; 
re-en. Sec. 2014, Rev. C. 1907; re-en. Sec. 
4217, R. C. M. 1921. Cal. Pol. C. Sec. 3214. 


90-107. (4218) Division of a pound. The avoirdupois pound, which 
bears to the troy pound the ratio of seven thousand to five thousand seven 
hundred and sixty, is divided into sixteen equal parts, called ounces; the 
hundredweight consists of one hundred avoirdupois pounds and twenty 
hundredweight constitute a ton. The troy ounce is equal to the twelfth 
part of the troy pound. 


History: En. Sec. 3126, Pol. C. 1895; 
re-en. Sec. 2015, Rev. C. 1907; re-en. Sec. 
4218, R. C. M. 1921. Cal. Pol. C. Sec. 3215. 


90-108. (4219) Unit of liquid measure. The standard gallon and its 
parts are the units or standards of measure of capacity for liquids, from 
which all other measures of liquids are derived and ascertained. 


History: En. Sec. 3127, Pol. C. 1895; 
re-en. Sec. 2016, Rev. C. 1907; re-en. Sec. 
4219, R. C. M. 1921. Cal. Pol. C. Sec. 3216. 


90-109. (4220) Barrel and hogshead. The barrel is equal to thirty-one 
and a half gallons, and two barrels constitute a hogshead. 


History: En. Sec. 3128, Pol. C. 1895; 
re-en. Sec. 2017, Rev. C. 1907; re-en. Sec. 
4220, R. C. M. 1921. Cal. Pol. C. Sec. 3217. 


90-110. (4221) Unit of solid measure. The standard half-bushel is the 
unit or standard measure of capacity for substances other than liquids, 
from which all other measures of such substances are derived and ascer- 
tained. 


History: En. Sec. 3129, Pol. C. 1895; 
re-en. Sec. 2018, Rev. C. 1907; re-en. Sec. 
4221, R. C. M. 1921. Cal. Pol. C. Sec. 3218. 


90-111. (4222) Division of the half-bushel. The peck, half-peck, quar- 
ter-peck, quart, and pint measure for measuring commodities other than 
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liquid are derived from the half-bushel by successively dividing that 
measure by two. 


History: En. Sec. 3130, Pol. C. 1895; 
re-en. Sec. 2019, Rev. C. 1907; re-en. Sec. 
4222, R. C. M. 1921. Cal. Pol. C. Sec. 3219. 


90-112. (4223) Division of capacity for commodities sold by heap 
measure. The measures of capacity for charcoal, ashes, marl, manure, Indian 
corn in the ear, fruit, and roots of every kind, and for all other commodities 
commonly sold by heap measure, are the half-bushel and its multiples and 
subdivisions; and the measures used to measure such commodities must be 
made cylindrical, with plane and even bottom, and must be of the following 
diameters from outside to outside: The bushel, nineteen and a half inches; 
half-bushel, fifteen and a half inches, and the peck, twelve and a third inches. 


History: En. Sec. 3131, Pol. C. 1895; 
re-en. Sec. 2020, Rev. C. 1907; re-en. Sec. 
4223, R. C. M. 1921. Cal. Pol. C. Sec. 3220. 


90-113. (4224) Heap measure. All commodities sold by heap measure 
must be duly heaped up in the form of a cone; the outside of the measure, 
by which the same are measured, to be the limit of the base of the cone, and 
said cone to be as high as the article will admit. 


History: En. Sec. 3132, Pol. C. 1895; 
re-en. Sec. 2021, Rev. C. 1907; re-en. Sec. 
4224, R. C. M. 1921. Cal. Pol. C. Sec, 3221. 


90-114. (4225) Contracts construed. Contracts made within this state 
for work to be done, or for anything to be sold or delivered by weight or 
measure, must be construed according to the foregoing standards. 


History: En. Sec. 3133, Pol. C. 1895; 
re-en. Sec. 2022, Rev. C. 1907; re-en. Sec. 
4225, R. C. M. 1921. Cal. Pol. C. Sec. 3222. 


90-115. (4226) Standard ton and bushel. The standard ton consists of 
twenty hundred pounds, but a ton of mineral coal is expressed by the con- 
ventional quantity of twenty-six and one-third bushels of seventy-six pounds 
each. A bushel of the articles hereinafter named consist of the number of 
pounds affixed to each: 


CSS Bg ena oF pice gen A NUE he SRE A ee pe 60 Pounds 
1/0) Ep elie eee wpe a aE Pees Maa eo een mee eee, nee a a0 a 
og SLEEP is bas Nivea week Geen Seen oe) Seraph eee 25% et 
«oy TEV io AeA ee eee copes eR ate keer rrr ene 2 er eee 1G eee 
“SAI op aE atlas ete ae Sia end Bees MERE A. TRGLP, Eee ie 60 é 
Penne, White hunner Pole nce iss a SOgres 
“oy Slop ESO IE VBI E IC aed acl a aa eae ea 2 aes 
psn Ty UDC E: Rear eee lf i ein per ane ers Hye eeaee 
ves body TG g Crore Reidy 9 PERE g hae eer T-Sh SF eo ma 14 3 
Ruin, ch deepsea Mie xayehe de. Gt ae APES Bey 2 ae PRA bene 20 Ys 
LEGGYEURST oy 2 oa am os a OR opine MU RO EEA FNRI LOR Meme Eee Oe 60 oe 
Pee VGH ate el ee ee a See 52 ve 
TOO GOT DeCIG Sis ees So. See 30 4 
Tee TIR el AG PII e oe eae ese ee eee ane 14 2 
Woninionelled seh ent babe So eee ese Girne 
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Corn; (Sweetin nie. ee ee eee es AB ina? 
Gorn} (in ther en rieh aren tern eercien a cere, ree (O07ES 
Glover. s@ed fi 25. Ae eee he 60% ae 
Coal, “Stone ss ...ctrcrenscocecanceeeeceeeccenctetcoraeeee nie matereaet ste canenaame SUS eae 
Chest tits ¥ ssksncccasctecscsce questo ccseteeaetoete cea ee, eee een DU eee 
Cucumbers 2,23 82 ek. 2a a, ee. Be ee 48 ” 
Carrots Suite tlhe. ARE R on tesece eee ieee a eee 45. Om 
@ranberries 4.55.00. Osaki ee 36 Anas 
Mlaxseediil: Die cE AG ee Oe | eo eae ee 56 Dien 
Hempseed te. 20%, AIA A ee OMe ta 
Hickory Nuts ise i ee De eee fee 5000s 
Hungarian prassseed Sar 0 Xr  ek ee 48 ” 
Time ». A. Ba ee TE a ee ea SOE 
Millety. tescf.c..cM hen he, CARE eee 50) ae 
Mustard Seed i: 5222 a ee ee ee eee 56) eee 
Oats. 22.05 BE eR oes a een ee ee 32) ee 
Onions: 2: Eh 2B AE. AS 2 ce eee 52 i: 
Onion). Bottomiisets F205 2 ee ees ee eee Bok Ge 
Onion, Top Sets ch... SLL Sa 282 oe 
Orchard’ Grass ‘Seed’. 2 eee 14. 3 ¥ 
Potatoes, Sweet gisicccintcsstnc-<cce-ccsse sent ven eae ene 46 ” 
Potatoes,"lrishw.22" 33 oe ee 6 
PAS gee tecoeeete eh yk Aas Poe ate he 
Peanuts! cgcnkies ites he een ieee PV AR LY 
Peaches}, dricd as. xin tiee as ee ee ee 23 0G @ 
Pearsae Rania mbldgeHod. Be ah eee ae 45 ” 
Parsnips sxe bcc ei Re ee ee ee 42 ” 
Plastering’ Hair, Unwashed 02 ee ee 8 i 
Plastering Hair sW ashedsee.e) 4 4 
Bey 0) cones -- desc Sense des- acl bs noel hese Fe ee 56 ene 
RA DESCOD icedmissecnndevdcteauesl hestoectdns.< epeneee ee ee S0sae 
Rutabaras. ..5......28. ak Leth. a ree ee 52 fy 
Rhubarb: 4.4. 43.ceech woes es te ieee eee 50 jana 
Salt® aac Nee Dae 0) Oe Oe ar ee ee 80> tame 
SSD O12 ehh cei A es ee 40 1 
Sorghum: Seed 2..-2e ee ee ee ee ere D1 ae 
PT UYNIDS* wecerlsceccents ses ahah AOE pecan ee ee 60 ae 
Timothy (Seed. 222s ee ee 45 ty 
TOMBtOCS pei /ccectenas ved be nest Sleterss sy eae eee 50° 9a 
WW Wea ccc oceans sac sn a eg 60 se 
Walnuts 600.220 ee, ee SD 


History: En. Sec. 3134, Pol. C. 1895; lL. 1911; re-en. Sec. 1, Ch. 14, L. 1921; 
amd. Sec. 1, p. 1387, L. 1901; re-en. Sec.  re-en. Sec. 4226, R. C. M. 1921; amd. Sec. 
2023, Rev. C. 1907; rep. Sec. 105, Ch. 120, 2, Ch. 110, L. 1945. Cal. Pol. C. Sec. 3223. 


90-116. (4227) Penalty for disregarding standard weights. Any per- 
son, persons, company, or corporation who shall demand, exact, or take 
more than the prescribed number of pounds per bushel or per ton as fixed 
by the provisions of the preceding section, shall be guilty of a misdemeanor, 
and, upon conviction thereof, shall be punished by a fine of not less than one 
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hundred dollars nor more than five hundred dollars, or by imprisonment in 
the county jail not less than three nor more than six months, or by both 
such fine and imprisonment, in the discretion of the court. 


History: En. Sec. 3134, Pol. C. 1895; Collateral References 
amd. Sec. 1, p. 137, L. 1901; re-en. Sec. Weights and Measures¢=9. 


2023, Rev. C. 1907; rep. Sec. 105, Ch. 120, ; 
L. 1911; re-en, Sec. 2, Ch. 14, L, 1921: re- 94 C.J.S. Weights and Measures 8§ 7-14. 
en. Sec, 4227, R. C. M. 1921. 


90-117. (4228) Measurement of hay in the stack. Hereafter unless 
otherwise agreed to between the contracting parties, the following shall con- 
stitute the legal measurement for hay in stack in the state of Montana: Four 
hundred twenty-two cubic feet shall constitute a ton of clean, native, blue 
joint hay, after thirty days and up to three months settlement in stack; when 
the same shall have been in the stack three months, or over, three hundred 
and forty cubic feet shall be considered a ton. Five hundred twelve cubic 
feet shall constitute a ton of alfalfa or rough slough grass, after the same 
shall have been in the stack thirty days or more and up to one year. Four 
hundred and fifty cubic feet shall constitute a ton of clean timothy and 
clover, after the same shall have been in the stack thirty days or more and 
up to one year. As to all other kinds of hay, five hundred and twelve cubic 
feet shall constitute a ton after the same shall have been in the stack sixty 
days or more and up to one year. For making measurements of hay in stack, 
the following is hereby made the legal method of measurement, to wit: The 
width and length of the stack shall be measured, and the distance from the 
ground against one side of the stack, to the ground against the other side 
of the stack, directly over and opposite, shall be taken in linear feet and 
inches, and then the width shall be subtracted from the measurement over 
the stack, as above indicated, the result divided by two, and the result so 
obtained multiplied by the width, and the result thus obtained multiplied 
by the length, which will give the number of cubic feet contained in the 
stack, and the tonnage shall thereupon be determined by dividing the total 
number of cubic feet by the number of cubic feet allowed under the pro- 
visions of this act for a ton. 

History: En. Sec. 1, Ch. 91, L. 1907; Ch. 74, L. 1921; re-en. Sec. 4228, R. C. M. 
re-en. Sec. 2024, Rev. C. 1907; amd. Sec. 1, 1921. 

90-118. (4229) Standard grades for hay. There is hereby created, 
fixed and established a standard grade for certain species of hay sold or 
offered for sale within the state of Montana; the standard grade of the 
hereinafter enumerated species of hay shall be as follows, provided, how- 
ever, that if the federal grades on hay are established in conflict with any of 
the following grades, then the federal grade shall govern and become the 
Montana standard grade: 

No. 1 timothy hay—Shall be timothy with not more than one-eighth 
(14) mixed with clover or other tame grasses, may contain some brown 
blades, properly cured, good color and sound. 

No. 2 timothy hay—Shall be timothy not good enough for No. 1, not 
over one-fourth (14) mixed with clover or other tame grasses, fair color 
and sound. 

No. 3 timothy hay 
grades, and sound. 


Shall include all timothy not good enough for other 
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Light clover mixed hay—Shall be timothy mixed with clover. The clover 
mixture not over one-third (1/;), properly cured, sound and of good color. 

No. 1 clover mixed hay—Shall be timothy and clover mixed with at 
least one-half (14) timothy, good color, and sound. 

No. 2 clover mixed hay—Shall be timothy and clover mixed, with at 
least one-fourth (14) timothy, and reasonably sound. 

No. 1 elover hay—Shall be medium clover, not over one-twentieth 
(1/20th) other grasses, properly cured, and sound. 

No. 2 clover hay—Shall be clover, and sound and not good enough for 
No. 1. 

Sample hay—Shall be sound, mixed, grassy, threshed, or hay not cov- 
ered by other grades. 

No grade hay—Shall include all hay, musty or in any way unsound. 

Choice prairie hay—Shall be upland hay of bright, natural color, well 
cured, sweet, sound and may contain three per cent weeds. 

No. 1 prairie hay—Shall be upland and may contain one-quarter (14) 
midland, both of good color, well cured; sweet, sound and may contain eight 
(8) per cent weeds. 

No. 2 prairie hay—Shall be upland, of fair color, and may contain one- 
half (44) midland, both of good color, well cured, sweet, sound and may 
contain twelve and one-half (1214) per cent of weeds. 

No. 3 prairie hay—Shall include hay not good enough for other grades, 
and not caked. 

No. 1 midland hay—Shall be midland hay of good color, well cured, 
sweet, sound and may contain three (8) per cent weeds. 

No. 2 midland hay—Shall be of fair color or slough hay of good color, 
and may contain twelve and one-half (1214) per cent of weeds. 

No. 1 mixed hay—Shall be hay of the different grasses, of good color, 
properly cured, sweet and sound. 

No. 2 mixed hay—Shall be hay of the different grasses, not good enough 
for No. 1, of fair color, properly cured, sweet and sound. 

No. 3 mixed hay—Shall be hay of the different grasses not good enough 
for the other grades, properly cured, sweet and sound. 

Packing hay—Shall include all wild hay not good enough for other 
grades and not caked. 

Sample prairie hay—Shall include all hay not good enough for other 
orades. 

Choice alfalfa—Shall be reasonably fine, leafy alfalfa, of bright green 
color, properly cured, sound and sweet. 

No. 1 alfalfa—Shall be reasonably coarse alfalfa, of a bright green color, 
or reasonably fine leafy alfalfa of a good color and may contain two (2) per 
cent of foreign grasses, and if baled, five (5) per cent of air-bleached hay 
on outside of bale allowed, but must be sound. 

Standard alfalfa—May be of green color of coarse or medium texture, 
and may contain five (5) per cent foreign matter; or it may be of green 
color, of coarse or medium texture, twenty (20) per cent bleached, and two 
(2) per cent foreign matter; or it may be of greenish cast, of fine stem and 
clinging foliage, and may contain five (5) per cent foreign matter. All to 
be sound and sweet. 
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No. 2 alfalfa—Shall be any sound and sweet alfalfa, not good enough for 
standard, and may contain ten (10) per cent foreign matter. 

No. 3 alfalfa—May contain twenty-five (25) per cent stack spotted hay, 
but must be dry and not contain more than eight (8) per cent of foreign 
matter; or it may be of a green color and may contain fifty (50) per cent 
of foreign matter; or it may be set alfalfa and may contain five (5) per cent 
foreign matter. 

No grade alfalfa—Shall include all alfalfa not good enough for No. 3. 

Choice blue joint hay—Shall be reasonably fine, of bright green color, 
properly cured, with not more than one-eighth (144) of bright, sound 
timothy, well baled. 

No. 1 blue joint hay—Shall be blue joint, with not more than one-eighth 
(144) of foreign grasses, bright green color, sound and well baled. 

No. 2 blue joint hay—Shall be blue joint, not good enough for either 
choice or No. 1, may contain one-fourth (14) foreign grasses, and may 
contain twenty-five (25) per cent stack spotted hay. 

No. 1 millet hay—Shall be millet of good color, not overripe, properly 
eured and shall be sweet, sound and well baled. 

No. 2 millet hay—Shall be millet of fair color, properly cured, sweet and 
well baled. 

No. 3 millet hay—Shall be millet not good enough for the other grades, 
properly cured and well baled. 


History: En. Sec. 1, Ch. 140, L. 1921; Collateral References 
re-en. Sec. 4229, R. C. M. 1921. Sales@-483,. 


386A CJ.S. Food §15; 77 CJ.S. Sales 
§ 15. 


90-119. (4230.1) Stack hay not contemplated in act. Nothing in this 
act shall apply to hay in the stack. 
History: En. Sec. 2, Ch. 84, L. 1935. lete in view of the repeal of section 4230, 


; ¢ R. C. M. 1935, by Ch. 204, L. 1937. 
NOTE.—This section is probably obso- 


90-120. (4232) Penalty for violation of act. Any person, firm or corpo- 
ration who shall violate the provisions of this act shall be guilty of a mis- 
demeanor, and upon conviction thereof shall be fined in an amount not less 
than ten dollars nor more than five hundred dollars. 

History: En. Sec. 3, Ch. 140, L. 1921; 
re-en. Sec. 4232, R. C. M. 1921. 

90-121. (4234) Penalties. The penalties for using, marking, or stamp- 
ing false weights and measures, or selling therewith, is provided for in sec- 
tions 94-1901 to 94-1904. 


History: En. Sec. 3136, Pol. C. 1895; Collateral References 
re-en, Sec. 2026, Rev. C. 1907; re-en. Sec. Weights and Measures¢=10. 
4234, R. C. M. 1921. 94 C.J.S. Weights and Measures §§ 7-14. 


Cross-Reference 
Full weight of coal to be given, secs. 
50-603, 84-1410, 94-1904. 

90-122. (4235) Commissioner of agriculture ex officio sealer of weights 
and measures—deputies—bonds. The commissioner of agriculture is hereby 
declared to be and is the ex officio state sealer of weights and measures. 
He shall appoint as many deputy sealers of weights and measures as he may 
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deem necessary, subject to existing laws. Each such deputy shall give a 
bond to the state of Montana in the sum of one thousand dollars ($1,000.00) 
conditioned upon the faithful performance of his duties. 


History: En. Sec. 1, Ch. 34, L. 1911; weights and measures as related to coal 
amd. Sec. 1, Ch. 83, L. 1913; re-en. Sec. mining. 
4235, R. C. M. 1921; amd. Sec. 1, Ch. 146, 


L. 1939. Collateral References 
NOTE.—Section 50-408 makes the state Weights and Measures€=8. 
coal mine inspector ex officio sealer of 94 C.J.S. Weights and Measures § 5. 


90-123. (4236) Supervision of inspection of weights and measures. 
Said state sealer of weights and measures shall have general super- 
vision over the weights and measures of the state. He shall take charge 
of the standards of weights and measures and shall procure at the expense 
of the state any weights and measures that may be necessary, and shall cause 
them to be kept and in no case removed from a fireproof vault, except for 
the purpose of certification and repairs. He shall maintain said standards 
in good order and shall submit them once in ten years (10) to the national 
bureau of standards for certification. 


History: En. Sec. 2, Ch. 34, L. 1911; Ch. 19, L. 1917; re-en. Sec. 4236, R. C. M. 
amd. Sec. 2, Ch. 83, L. 1913; amd. Sec. 1, 1921; amd. Sec. 4, Ch. 146, L. 1939. 


90-124. (4237) Authority of state sealer of weights and measures. The 
state sealer of weights and measures shall be authorized to perform any and 
all acts by this act authorized. 


History: En. Sec. 3, Ch. 34, L. 1911; Ch. 19, L. 1917; re-en. Sec. 4237, R. C. M. 
amd. Sec. 3, Ch. 83, L. 1913; amd. Sec. 2, 1921; amd. Sec. 5, Ch. 146, L. 1939. 


90-125. (4238) Duty as to visitation and inspection—certificate—acts 
forbidden. Said state sealer of weights and measures, or his deputies, 
shall visit the various counties, cities and towns in the state, and in the 
performance of his duties, he, or his deputies, shall inspect weights, meas- 
ures, scales and weighing devices which are used for buying or selling 
gvoods, wares, merchandise, or other commodities, and for public weighing, 
and shall test or calibrate weights and measures, weighing devices or 
apparatus used as test standards in the state. He, or his deputies, shall, 
at least once a year, test all scales, weights and measures used in checking 
the receipts or disbursements of supplies of every state institution, and 
shall report in writing his findings to the executive officer of the institution 
concerned. The state sealer of weights and measures shall prepare a cer- 
tificate of suitable size which shall be issued to the owner or person in 
charge after inspection, and a proper seal to be attached or affixed to all 
scales and weighing devices, measures or measuring devices so tested. 
Said certificates and seals shall bear the signature of the state sealer of 
‘welghts and measures, or shall be signed by a deputy sealer of weights and 
measures. Such certificates shall be numbered in consecutive order, and 
shall show the date of issuance. It shall be unlawful for any person to 
deface, mutilate, obscure, conceal, efface, cancel or remove any seal, stamp 
or mark provided for by this act, or cause or permit the same to be done 
without the written consent of the state sealer of weights and measures 
or his deputies. 


History: En. Sec. 4, Ch. 34, L. 1911; 4238, R. C. M. 1921; amd. Sec. 6, Ch. 146, 
amd. Sec. 4, Ch. 83, L. 1913; re-en. Sec. L. 1939; amd. Sec. 3, Ch. 110, L. 1945; 
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amd. Sec. 1, Ch. 174, L. 1949; amd. Sec. 2, Collateral References 


Ch. 143, L. 1951. Weights and Measures@>7, 
94 C.J.S. Weights and Measures § 5. 


90-126. (4240) Penalty for using false weights—seals. From and after 
the passage and approval of this act it shall be unlawful for any person or 
persons, firm, or copartnership, corporation, or association of persons 
engaged in the trade of buying or selling, purchasing or disposing of, or 
dealing in any merchandise or commodities to any person, or persons in 
the state of Montana, to sell or purchase by weight or by measure, without 
first having had the weights and measures, scales or measuring devices 
used by them, or in their possession, for the purpose of determining the 
amount or quantity of any article or articles of merchandise, tested and 
a seal of approval attached thereto by the state sealer of weights and 
measures, or by his deputies. Such seal shall be attached or placed in 
a conspicuous place upon such weighing or measuring device. Any person 
or persons making use of weighing or measuring devices subject to this 
act must report to the sealer of weights and measures or his deputies, in 
writing, the number and location of said weighing or measuring device 
and must promptly report the installation of any new weighing or measur- 
ing device. Any person or persons using any weight or measure, or scale 
or other measuring device after the passage and approval of this act, or 
annually thereafter, which has not been tested as provided by this act, 
shall, upon conviction thereof, be deemed guilty of a misdemeanor, and 
will be subject to a fine not less than ten dollars ($10.00) and no more 
than one hundred dollars ($100.00). 


History: En. Sec. 6, Ch. 34, L. 1911; False weights and measures, penalties, 
amd. Sec. 6, Ch. 83, L. 1913; re-en. Sec. secs. 94-1901 to 94-1904, 94-35-171. 
4240, R. C. M. 1921; amd. Sec. 7, Ch. 146, 
L. 1939; amd. Sec. 3, Ch. 143, L. 1951; amd. Collateral References 
Sec. 1, Ch. 157, L. 1957. Weights and Measures¢=9. 


94 C.J.S. Weights and Measures §§ 7-14. 
Cross-References 


False receipts by public weigher, sec. 
16-1113. 


90-127. (4241) Annual inspection of scales, etc. Every person or per- 
sons, firm, copartnership or corporation engaged in the trade of buying and 
selling, or as a public weigher or user of weights and measures shall, at least 
once each year, have his weights, measures, balances and scales adjusted 


and sealed. 


History: En. Sec. 7, Ch. 34, L. 1911; 4241, R. C. M. 1921; amd. Sec. 8, Ch. 146, 
amd. Sec. 7, Ch. 83, L. 1913; re-en. Sec. L. 1939. 


90-128. (4242) Annual inspection of scales used for public weighing— 
weigh ticket to be exhibited. At least once each year, the state sealer of 
weights and measures, or his deputies, shall visit the places of business and 
enter upon the carts, wagons or vehicles then in use for the business of all 
persons engaged in the trade of buying and selling, or selling, who have 
weights, measures, or balances which have not been sealed during the cur- 
rent year, and try, adjust and seal the same. All drivers of vehicles used in 
transporting any commodity which has been weighed shall, upon demand of 
the sealer of weights and measures, or his deputies, exhibit for examination 
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the weigh ticket or bill of the commodity weighed or transported, showing 
the weight thereof. 


History: En. Sec. 8, Ch. 34, L. 1911; 4242, R. C. M. 1921; amd. Sec. 9, Ch. 146, 
amd. Sec. 8, Ch. 83, L. 1913; re-en. Sec. IL. 1939. 


90-129. (4243) Authority to inspect weighing and measuring devices 
and penalty for tampering with seal. The state sealer of weights and 
measures, or his deputies shall have power to inspect, test, try and ascertain 
if they are correct, all weights, scales, beams, measures of any kind, 
instruments or mechanical devices for measurement, and the tools, appli- 
ances, or accessories connected with any and all of such instruments or 
measurements, used, kept for use, sold, offered for sale, or kept for sale, 
or employed within the state by a proprietor, agent, lessee or employee 
in determining the size, quantity, extent, area or measurement of quantities, 
things, produce, articles for distribution or consumption, offered or sub- 
mitted by such persons for sale, hire, or award. Provided also, that the 
state sealer of weights and measures, or his deputies, shall at least once 
a year and as often as may be deemed necessary, try and prove all com- 
puting scales and other devices having a device for indicating or registering 
the price as well as the weight of the commodity offered for sale. Comput- 
ing devices, which may be used by any person at any place within this 
state, shall be tested as to the correctness of both weight and arithmetical 
values indicated by them. 

The state sealer of weights and measures, or his deputies shall have 
in addition to the above mentioned powers, the power to inspect and 
classify all meters, measuring, gauging or testing devices and apparatus 
used in connection with the wholesale and retail distribution of petroleum 
and petroleum products, and may prescribe suitable standards of accuracy 
for such meters and measuring devices, conformable to the standards fixed 
by the United States bureau of standards for such devices. 

It shall be unlawful to operate or use any gasoline pump, meter, or 
petroleum measuring devices such as, but not limited to, retail pump meters, 
wholesale meters, tank markers or measuring cans, unless the measuring 
devices have attached to the adjustment mechanism a seal placed thereon 
by the state sealer of weights and measures or his deputies, or a repairman 
certified by the state sealer of weights and measures. Provided, however, 
that the device may be operated for a period not to exceed sixty (60) 
days if a temporary permit has been issued to said operator of the device 
by the state sealer of weights and measures. Any person found guilty of 
violating this act shall be deemed guilty of a misdemeanor and upon con- 
viction thereof shall be fined not less than twenty-five dollars ($25.00) nor 
more than one hundred dollars ($100.00). 


History: En. Sec. 9, Ch. 34, L. 1911; amd. Sec. 1, Ch. 131, L. 1955; amd. Sec. 
amd. Sec. 9, Ch. 83, L. 1913; re-en. Sec. 1, Ch. 89, L. 1957; amd. Sec. 1, Ch. 78, 
4243, R. C. M. 1921; amd. Sec. 10, Ch. IL. 1959; amd. Sec. 1, Ch. 147, L. 1961. 
146, L. 1939; amd. Sec. 2, Ch. 158, L. 1953; 


90-130. (4244) Authority to inspect weight of commodities offered for 
sale. The sealer of weights and measures, or his deputies, shall at irregular 


intervals examine all commodities sold and offered for sale and test them for 
correct weight, measure or count. And he, or his deputies, shall have the 
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power to and shall, from time to time, weigh or measure packages or amounts 
of commodities of whatsoever kind kept for the purpose of sale, offered for 
sale, or sold, or in the process of delivery, in order to determine whether 
the same contain the quantity or amount represented and whether they are 
being offered for sale or sold in accordance with law and may seize for use 
as evidence any such amounts of commodities or package or packages which 
shall be found to contain a less amount than that represented. He, or his 
deputies, shall, for the purposes above mentioned, and in the general per- 
formance of their official duties, enter or go into or upon, with or without 
formal warrant, any stand, place, building, or premises, or may stop any 
vendor, peddler, junk dealer, coal wagon, ice wagon, or any dealer whatso- 
ever and require him, if necessary, to proceed to some place specified by 
the sealer of weights and measures, or his deputies, for the purpose of 
making the proper tests; and in the exercise of such duties they shall have 
full police power to enforce any and all reasonable measures for testing such 
weights and measures, and also in ascertaining whether false or short 
weights and measures are being given in any sales or transfer of articles or 
merchandise taking place within the state. Whenever the state sealer of 
weights and measures, or his deputies, have reason to believe that any 
person or persons or corporation is violating the provisions of this act, or 
any act relating to weights and measures, they shall submit the evidence to 
the properly constituted authority in the county in which such violation 
occurs, who shall thereupon prosecute the persons alleged to have violated 
the provisions of this act, or any act relating to weights and measures, or 
such evidence may be submitted direct to the attorney general of the state, 
who shall have authority to prosecute such persons in the proper county. 


History: En. Sec. 10, Ch. 34, L. 1911; 4244, R. C. M. 1921; amd. Sec. 11, Ch. 
amd. Sec. 10, Ch. 83, L. 1913; re-en. Sec. 146, L. 1939. 


90-131. (4245) Inspection of track scales for weighing in carload lots 
—scale platforms—penalty for short weights. (a) All track scales used 
for the purpose of weighing freight in carload lots within the state shall 
be under the control and direction and jurisdiction of the state sealer of 
weights and measures, and subject to inspection by him, or his deputies. 

(b) The state sealer of weights and measures, or his deputies, shall 
have power either on their own motion or on complaint being made, to 
determine whether any petroleum measuring device or seales are defective 
or inefficient, or whether the time, manner, or method of using same is 
unreasonable, ineffective, or unjust, and shall have power to condemn any 
petroleum measuring device or scales found to be defective or inefficient, 
and prohibit the use of the same while in that condition, and to render such 
decision and to make such order, rule, or regulation as may be deemed 
necessary or advisable. No scale platform shall be allowed to extend over 
the manufacturer’s specifications. 

(c) Any person or persons who shall sell, or direct or permit any 
person or persons in his or their employ to sell any commodity or article 
of merchandise and make or give any false or short weight or measure, 
or any person or persons owning or keeping, or having charge of any scales 
or steelyards for the purpose of weighing livestock, hay, grain, coal, or 
other articles, who shall report any false or untrue weight, whereby any 
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other person or persons may be defrauded or injured, shall be deemed 
guilty of a misdemeanor, and shall be answerable to the party defrauded 
or injured in double damages. 


History: En. Sec. 11, Ch. 83, L. 1913; 12, Ch. 146, L. 1939; amd. Sec. 4, Ch. 110, 
re-en. Sec. 4245, R. C. M. 1921; amd. Sec. IL. 1945; amd. Sec. 1, Ch. 84, L. 1957. 


90-1382. (4246) Weight of commodities to be indicated on containers— 
penalties. It shall be unlawful for any person or persons, association, or 
corporation, to sell or offer for sale in this state any commodity or article 
of merchandise in a package or container, without having such package 
or container labeled in plain, intelligible words and figures, with a correct 
statement of the net weight, measure, or numerical count of its contents, 
designated, where not otherwise provided, by lettering of at least one-ninth 
(1/9) inch in height (8 point type). Provided, that nothing in this section 
shall prevent the sale of a commodity within the provisions of this act 
when such sale is made from bulk and the quantity is weighed, measured, 
or counted for the immediate purpose of such sale; provided, further, that 
nothing in this section shall apply to commodities or articles of merchandise, 
except milk and cream, offered for sale or sold in packages or containers at 
a price of ten cents (10c) or less per such package or to commodities or 
articles of merchandise in packages or containers which are sold by the 
aggregate net weight of the contents thereof. 

1. It shall be unlawful for any person to sell or offer for sale in this 
state any commodity or article of merchandise, except by true net weight, 
measure, or numerical count, except where the parties otherwise agree. 
Contracts for work done, or anything to be sold by weight or measure, 
shall be construed according to the standards hereby adopted as the stand- 
ards of this state, except where the parties have agreed upon any other 
calculations of measurement, and all statements and representations of any 
kind referring to the weight or measure of commodities or articles of mer- 
chandise shall be understood in the terms of the standards of weights and 
measures aforesaid. It shall be unlawful for any person to sell solid sub- 
stances by liquid measure. 

2. It shall be unlawful for any person, in buying or selling any com- 
modity or article of merchandise, to make or give false or short weight 
or measure, or to sell or offer for sale any commodity or article of mer- 
chandise less in weight or measure than he represents, or to use a weight, 
measure, balance or measuring device that is false and does not conform to 
the authorized standard for determining the quantity of any commodity 
or article of merchandise, or to have a weight, measure, balance, or measur- 
ing device adjusted for the purpose of giving false or short weight or meas- 
ure, or to use in buying or selling of any commodity or article of merchan- 
dise a computing scale or deviee indicating the weight and price of such 
commodity or article of merchandise, upon which scale or device the 
graduations or indications are falsely or inaccurately placed, either as to 
weight or price, or to use any computing scale having a horizontal regis- 
tering bar with a barrel computing device, unless such scale is adjusted 
to register the correct weight from all angles of vision, and the view on 
the customer’s side shall never be, in any manner, obstructed. The selling 
and delivering of any commodity or article of merchandise shall be prima 
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facie evidence of the representation on the part of the vendor that the 
quantity sold and delivered was the quantity bought by the vendee. There 
shall be taken into consideration the usual and ordinary leakage, evapora- 
tion, or waste that there may be from the time a package or container is 
filled by a vendor until he sells the same. A slight variation from the 
stated weight, measure or quantity for individual packages not to exceed 
three per cent (3%) is permissible; provided, that the variation is as often 
above as below the weight, measure or quantity stated. 

3. Any person, who by himself, or his employee or as a proprietor or 
manager, shall refuse to exhibit any article, commodity or the container 
of any commodity, produce or anything being sold or offered for sale at 
a given weight or quantity, or ordinarily so sold, to the state sealer of 
weights and measures, or his deputies, for the purpose of allowing the 
same to be tested and proved as to the quantity contained therein as in 
this act provided, shall be guilty of a misdemeanor. 

4. The term container used in this act is hereby defined to be any 
receptacle or carton into which a commodity is packed, or any wrappings 
with which any commodity is wrapped or put up for sale, or to be offered 
or exposed for sale. No containers, boxes, or baskets wherein food products 
or other commodities are packed shall have a false bottom, false side walls, 
false lid or covering, or be otherwise so constructed as to facilitate the 
perpetration of deception or fraud. The state sealer of weights and meas- 
ures, or his deputies, may seize any container which facilitates the perpe- 
tration of deception or fraud. By order of a court having jurisdiction the 
containers seized shall be condemned and destroyed or released upon such 
conditions as the court in its discretion may impose, to insure against their 
use in violation of this section. 

5. There are hereby established the following standard net weights 
for all berry containers, or hallocks in which strawberries, blackberries, 
currants, gooseberries, or any other berries, except red or black raspberries, 
are sold or offered for sale in this state: 

(a) Pint hallocks or containers shall be 33.6 cubic inches in capacity 
and the contents thereof shall have a net minimum weight of twelve (12) 
ounces. 

(b) Quart hallocks or containers shall be 67.2 cubic inches in capacity 
and contents thereof shall have a net minimum weight of twenty-four (24) 
ounces. Red or black raspberries shall be marketed in either pint hallocks 
or one-half (14) pint containers or hallocks of 16.8 cubic inches capacity 
and minimum weight of eight (8) ounces. The sale of, or having in pos- 
session for sale, any strawberries, red or black raspberries, blackberries, 
currants, gooseberries or any other berries in containers or hallocks not 
complying with the provisions of this act shall be a misdemeanor punishable, 
upon conviction, by a fine of not less than ten dollars ($10.00), nor more 
than twenty-five dollars ($25.00). 


History: En. Sec. 12, Ch. 83, L. 1913; Collateral References 
re-en. Sec. 4246, R. C. M. 1921; amd. Sec. Weights and Measures€=5, 6, 10. 
L. 1951. 


90-133. (4247) Record of inspection—biennial report to governor. The 
state sealer of weights and measures shall keep a complete record of all 
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work done under his direction, and shall make a biennial report to the 
governor not later than the first of January of each year preceding the meet- 
ing of the legislative assembly. 

History: En. Sec. 11, Ch. 34, L. 1911; Collateral References 
amd. Sec. 13, Ch. 83, L. 1913; re-en. Sec. Weights and Measures@=8. 


at R. C. M. 1921; amd. Sec. 14, Ch. 146, 94. C.J.S. Weights and Measures § 5. 
. 1939. 


90-134. (4248) Penalty for false certificates. Any person authorized 
to seal weights and measures in accordance with this act who shall, with- 
out duly verifying the weights and measures or any weighing device of any 
person by comparison with the standards of weights and measures, stamp 
any such weighing device or measure, or attach thereto a seal that said 
weighing device or measure has been duly tested, is hereby declared, upon 
conviction thereof, to be guilty of a misdemeanor. 

History: En. Sec. 14, Ch. 83, L. 1913; 


re-en. Sec. 4248, R. C. M. 1921; amd. Sec. 
15, Ch. 146, L. 1939. 


90-135. (4249) Denomination of weights to be marked thereon. Every 
weight for use in trade, except when the small size of the weight renders 
it impracticable, shall have the denomination of such weight permanently 
marked on the top side thereof in legible figures or letters; and every 
measure of capacity for use in trade shall have the denomination and kind 
thereof permanently marked on the outside of such measure in legible 
figures or letters. A weight or measure not in conformity with this section 
shall not be sealed by the state sealer of weights and measures, or his 
deputies. 

(a) Apotheecaries and all other persons dealing in drugs, medicine and 
merchandise, commonly sold by apothecaries’ weight or by apothecaries’ 
liquid measure, shall at least once in two years cause such weights and 
measures so used to be tested and sealed by officers authorized under this 
act to inspect weights and measures. 

History: En. Secs. 13 and 14, Ch. 34, Collateral References 
L. 1911; amd. Sec. 15, Ch. 83, L. 1913; re- Weights and Measures¢>6. 


en. Sec. 4249, R. C. M. 1921; amd. Sec. 16, 94 C.J.S. Weights and Measures § 8. 
Ch. 146, L. 1939. 


90-136. (4250) Prohibition of use of weights pending adjustment. If 
any weights, measures, scales or balances can be readily adjusted by such 
means as the sealer of weights and measures, or his deputies, may have 
at hand, he, or they may adjust and seal them, but if they cannot be 
readily adjusted, he, or they, shall affix to such weights, measures, scales 
or balances a notice forbidding their use until he, or they are satisfied 
they have been so adjusted as to conform with the standard. It shall 
be unlawful for any person to remove such notice, without the written 
consent of the state sealer of weights and measures or his deputy. And 
in case said notice is removed without such written consent, the owner, 
manager, proprietor, lessee or anyone in active control of the business in 
connection with which said weights, measures, scales or balances are used 
after such removal of said notice, shall be deemed guilty of a misdemeanor 
and shall be punished accordingly. 
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Bee eee ss Bec. 15, Ch. 34, L. 1911; Collateral References 

amd. Sec. 16, Ch. 83, L. 1913; re-en. Sec. Weights and Measures¢=7 
4250, R. ©. M. 1921; amd. Sec. 17, Ch. 146, 94 G.J.8, Weights and Measures § 8. 
L. 1939; amd. Sec. 1, Ch. 27, L. 1941; amd. 

Sec. 4, Ch, 143, L. 1951. 


90-137. (4251) Condemnation of weights and measures not standard. 
All weights, measures, and balances which cannot be made to conform 
to the standard weights, and measures as herein provided shall be stamped 
“condemned” or “C. D.” by the state sealer of weights and measures, or 
his deputies, or the state sealer of weights and measures, or his deputies, 
may confiscate and seize, without warrant, any incorrect weight, measure, 
weighing or measuring device or part thereof which does not conform to 
the state standards or specifications, or which in his or their best judgment 
cannot be repaired. It shall be unlawful to offer or expose for sale, sell, 
use or possess a faulty scale, weight or measure, or any scale or measure 
used in buying or selling of any commodity or things and which has been 
rejected by the state sealer of weights and measures or his deputies. Seales 
commonly known as “family scales” or scales marked when sold “not legal 
in trade” shall not be deemed standard and shall be subject to such seizure. 
The state sealer of weights and measures, or his deputies, shall not be 
liable to the owner of the property for damages caused by such seizure. 
All persons owning coin weight scales shall place their name and address 
on the back of the scale. In all cases where inspection fees are not paid 
on coin weight scales, the same may be confiscated by the state sealer of 
weights and measures, or his deputies. Heavy-duty scales of the pitless 
type shall not be sold or installed in any stockyards or for any other public 
weighing; provided that this shall not apply to pitless scales used by 
the highway department for checkweighing. 


History: En. Sec. 16, Ch. 34, L. 1911; Collateral References 
amd. Sec. 17, Ch. 83, L. 1913; re-en. Sec. Weights and Measures¢>11. 
4251, R. C. M. 1921; amd. Sec. 18, Ch. 146, 94 C.J.S. Weights and Measures § 8. 


L. 1939; amd. Sec. 5, Ch. 110, L. 1945; amd. 
Sec. 5, Ch. 143, L. 1951. 


90-138. (4252) Seizure of weights for evidence. The state sealer of 
weights and measures, or his deputies, may seize, without warrant, such 
weights, measures, or balances as may be necessary to be used as evidence 
in case of violation of any act relative to the sealing of weights and 
measures. They shall be returned to the owners or forfeited as the court 


may direct. 
History: En. Sec. 18, Ch. 83, L. 1913; Collateral References 
re-en. Sec. 4252, R. C. M. 1921; amd. Sec. Searches and Seizures€=3 (1). 
19, Ch. 146, L. 1939. 79 C.J.S. Searches and Seizures §§ 17, 34. 


90-139. (4253) Scales and weights of itinerant vendors to be adjusted 
yearly. All itinerant peddlers and hawkers, using scales, balances, weights, 
or measures, shall take the same to the office of the state sealer of weights 
and measures, or his deputies, before any use is made thereof, and have the 
same sealed and adjusted at least once a year. 

History: En. Sec. 18, Ch. 34, L. 1911; Collateral References 


amd. Sec. 19, Ch. 83, L. 1913; re-en. Sec. Weights and Measures¢=7. 
4253, R. C. M. 1921; amd. Sec. 20, Ch. 94 Ol-S. Weights and Measures § 5. 
146, L. 1939. 
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90-140. (4254) Regulation of milk containers—complaints. All milk, 
cream, and skimmed milk shall be sold only by standard wine measure, 
and by or in measures, cans, jars, bottles, or other vessels or receptacles, 
the standard measure or capacity of which shall be the gallon containing 
two hundred thirty-one (231) cubic inches, the half gallon containing one- 
half (44) as much as the gallon, and the quart one-fourth (144) as much 
as the gallon, and the pint one-half (42) as much as the quart, and the 
half pint one-half (44) as much as the pint, and the one-quarter pint one- 
half (44) as much as the half pint. Any purchaser of milk, cream or 
skimmed milk, having reason to believe that any measure, can, ae bottle, 
or other vessel or receptacle, in which milk, cream, or skimmed milk is 
sold and delivered to him, is not of sufficient size or capacity to contain, 
by standard wine measure, the amount thereof purchased, may apply to 
the sealer of weights and measures, or his deputies, who shall test the 
capacity of the same and issue to such purchaser his certificate stating 
the capacity thereof; and if such capacity, according to such certificate, 
shall be less than the amount purchased, such purchaser may make com- 
plaint to any court having jurisdiction. 

History: En. Sec. 19, Ch. 34, L. 1911; Collateral References 
amd. Sec. 20, Ch. 83, L. 1913; re-en. Sec. Weights and Measures¢>5. 
4254, R. C. M. 1921; amd. Sec. 21, Ch. 146, 94 CJ.S. Weights and Measures § 4. 
L. 1939; amd. Sec. 1, Ch. 59, L. 1959. 
Cross-Reference 
Dairy products, weights and measures, 
secs. 38-2432, 3-2433, 27-105. ) 

90-141. (4255) Contents of milk bottles to be shown thereon—misde- 
meanors. No person or corporation shall, after the passage of this act, sell 
or offer for sale within the state of Montana, any milk or cream in bottles 
or glass jars, unless each of said bottles or glass jars in which said milk or 
eream is sold or offered for sale shall have blown into it, or otherwise 
indelibly and permanently indicated thereon in a legible and conspicuous 
manner, the capacity thereof, and the state sealer of weights and measures, 
or his deputies, shall have the right, at any time, to examine any such bottle 
or glass jar, in order to ascertain whether such bottle or jar is of a capacity 
not less than that which it purports to be; and if any such bottle or jar 
is of less capacity than that which it purports to be, or if any such bottle 
or jar shall not have blown into it, or otherwise indelibly and permanently 
indicated thereon in a legible and conspicuous manner, its capacity as 
aforesaid, the person or corporation selling or offering for sale milk or 
cream in any such bottle or jar, or having in his possession any such bottle 
or jar, to be used or which has been used for the purpose of containing milk 
or cream to be sold or offered for sale in said state of Montana shall be 
deemed guilty of a misdemeanor. 


History: En. Sec. 20, Ch. 34, L. 1911; Collateral References ' 
amd. Sec, 21, Ch. 83, oh 1913; re-en. Sec. Construction of statute or ordinance 
4255, R. C. M. 1921; amd. Sec. 22, Ch. with respect to net weight or capacity of 
146, L. 1939. containers. 35 ALR 785... 


90-142. (4256) Penalty for using false weights. A person who uses, or 
has in his possession for use in trade, any weight, measure, scale, balaride, 
steelyard, or weighing device, which f false or incorrect, shall be guilty of 
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a misdemeanor, and any contract made by any person based upon such false 
or incorrect devices shall be void and such devices shall be liable to be for- 
feited by any court having jurisdiction, 


History: En. Sec. 21, Ch. 34, L. 1911; Collateral References 
re-en. Sec, 22, Ch. 83, L. 1913; re-en. Sec. Weights and Measures¢=10. 


eae C. M. 1921; amd. Sec. 23, Ch. 146, 94 C.J.S. Weights and Measures §§ 7-14. 


90-143. (4257) Weights stamped by sealer to be legal. A weight or 
measure duly stamped by the state sealer of weights and measures, or his 
deputies, or by the national bureau of standards, shall be a legal weight or 
measure throughout the state, unless found to be false or incorrect, and 
shall not be liable to be resealed because used in any other place than 
that in which it was originally stamped. 


History: En. Sec. 22, Ch. 34, L. 1911; Collateral References 
re-en. Sec. 23, Ch. 83, L. 1913; re-en. Sec. Weights and Measures¢>6, 
4257, R. C. M. 1921; amd. Sec. 24, Ch. 146, 94 O.J.S. Weights and Measures § 5. 
L. 1939. 


90-144. (4258) Penalty for short or illegal sales. Whoever sells or 
offers for sale a less quantity than represented, or sells in a manner contrary 
to law, shall be guilty of a misdemeanor. 


History: En. Sec. 23, Ch. 34, L. 1911; Collateral References 
re-en. Sec. 24, Ch. 83, L. 1913; re-en. Sec. Weights and Measures¢=10. 
4258, R. C. M. 1921; amd. Sec. 25, Ch. 146, 94 OJ.S. Weights and Measures § 9, 
L. 1939. 


90-145. (4259) State sealer to establish legal tolerances. The state 
sealer of weights and measures shall, after consultation with, and with the 
advice of the national bureau of standards, establish tolerances for use in the 
state of Montana, and said tolerances shall be the legal tolerances in the 
state of Montana. 


History: En. Sec. 24, Ch. 34, L. 1911; Collateral References 
re-en. Sec. 25, Ch. 83, L. 1913; re-en. Sec. Weights and Measures¢=3. 
4259, R. C. M. 1921. 94 C.J.S. Weights and Measures § 5. 


90-146. (4260) Penalty for obstructing sealer. Any person who neg- 
lects or refuses to produce for the state sealer of weights and measures, 
or his deputies, all weights, measures, balances or petroleum measuring 
devices in his possession and used in trade, or on his premises, or refuses 
to permit the said officers to examine the same, or obstructs the entry of 
said officers, or otherwise obstructs or hinders any official under this law 
shall be guilty of a misdemeanor and shall be subject to a fine of not less 
than twenty-five dollars ($25.00) nor more than one hundred dollars 
($100.00). 


History: En. Sec. 25, Ch. 34, L. 1911; 4260, R. C. M. 1921; amd. Sec. 26, Ch. 146, 
re-en. Sec. 26, Ch. 83, L. 1913; re-en. Sec. lL. 1939; amd. Sec. 1, Ch. 90, L. 1957. 


90-147. (4261) State sealer to promulgate rules. The state sealer 
of weights and measures is hereby authorized to make and promulgate such 
rules and regulations in conformity with this act as may be proper and 
necessary to carry out the provisions of this act in a uniform manner. 
Such rules and regulations when adopted by the state sealer of weights 
and measures shall have the same force and effect as if provided for in 
this act. 


607 


90-148 WEIGHTS—MEASURES—-TIME—MONEY 


History: En. Sec. 28, Ch. 34, L. 1911; Collateral References 
re-en. Sec. 27, Ch. 83, L. 1913; re-en. Sec. Weights and Measures¢=8. 


4261, R. C. M. 1921; amd. Sec. 27, Ch. 146, 94 C.J.S. Weights and Measures § 5. 
L. 1939; amd. Sec. 6, Ch, 143, L. 1951. 


90-148. (4262) Penalty for violation of act. Any person or persons 
violating any of the provisions of this act where no other penalty is provided 
shall, upon conviction thereof, be fined in a sum not less than twenty-five 
dollars nor more than three hundred dollars, or by imprisonment in the 
county jail not less than thirty nor more than ninety days. 


History: En. Sec. 29, Ch. 34, L. 1911; 
re-en. Sec. 28, Ch. 83, L. 1913; re-en. Sec. 
4262, R. C. M. 1921. 


90-149. (4263) Sealers ex officio deputy sheriffs. The state sealer of 
weights and measures and his deputies shall be, by virtue of their respective 


offices, deputy sheriffs, and as such shall have power to arrest and detain 
any person violating the provisions of this act, without warrant. 


History: En. Sec. 30, Ch. 34, L. 1911; Collateral References 
re-en. Sec. 29, Ch. 83, L. 1913; re-en. Sec. Arrest€=63 (2). 
4263, R. C. M. 1921; amd. Sec. 28, Ch. 146, 6 O.J.S. Arrest § 6. 
L. 1939. 


90-150. (4264) Disposition of fines. All fines collected for violation of 
the provisions of this act shall be paid to the state treasurer for support 
and maintenance of the department of weights and measures. All justices of 
the peace and clerks of district courts who may collect any fine imposed for 
the violation of the provisions of this act must, not later than the fifth of 
each month, transmit to the state sealer of weights and measures all moneys 
so collected, after deducting therefrom all costs in each case, and the state 
sealer of weights and measures shall pay the same to the state treasurer, 
taking his receipt therefor. 


History: En. Sec. 31, Ch. 34, L. 1911; 4264, R. C. M. 1921; amd. Sec. 29, Ch. 146, 
re-en. Sec. 30, Ch. 83, L. 1913; re-en. Sec. IL. 1939. 


90-151. Penalty for violating act. Any person violating any of the 
provisions of this act shall be deemed guilty of a misdemeanor and where no 
other penalty is herein provided, upon conviction shall be fined not more 
than five hundred ($500.00) dollars. 

History: En. Sec. 30, Ch. 146, L. 1939. 


90-152. Proviso. Provided, however, this act shall not be construed as 
repealing any of the provisions of chapter 2 of Title 60. 


History: En. Sec. 31, Ch. 146, L. 1939. 221, included in chapter 2 of Title 60, re- 
a ferred to above, were repealed by sec. 16, 

Compiler’s Note ch. 174, Laws 1961. Section 60-218 was 

Sections 60-203, 60-206 to 60-209 and 60- repealed by see. 1, ch. 158, Laws 1953. 


CHAPTER 2 


APPLES, GRADES AND BOXES 


Section 90-201. Grades of apples. 
90-202. Marking of apple containers. 
90-203. Designation of grade of bulk apples. 
90-204. Standard size of apple box. 
90-205. Short boxes to be marked. 
90-206. Penalty for violation of act. 
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90-201. (4265.1) Grades of apples. The standard grades of apples for 
the state of Montana shall be: “Extra fancy or first grade,” “Fancy or second 
grade,” “C,” “Combination grade,” and “Hail grade.” 


(a) “Extra fancy or first grade,” shall consist of apples of one variety 
which are mature, hand-picked, clean, well formed, sound, free from 
bruises, limbrubs, spray burns, sunburn, russeting, drought spot, hail 
marks, visible water core, broken skin, apple seab, stings, and from diseases 
eee injury, except that slight blemishes shall be permitted in this 
grade. 


(b) “Fancy or second grade” shall consist of apples of one variety 
which are mature, hand-picked, clean, fairly well formed, sound, free from 
visible water core, broken skin, and from damage caused by bruises, limb- 
rub, spray burns, sunburn, russeting, drought spot, hail marks, apple 
scabs, diseases and insect injury. 


(ce) “C” grade shall consist of apples of one variety which are mature, 
hand-picked, clean, not badly misshapen, sound, free from broken skin 
and from serious damage caused by bruises, limbrub, russeting, drought 
spot, hail marks, apple scab, diseases and insect injury, and must have 
fifteen per centum (15%) of color requirements characteristic of the variety. 
The word “choice” must not be used in connection with this grade. 


(d) Cull apples shall consist of apples free from infection or disease 
or serious damage but which do not meet the requirements of extra fancy 
or first grade, fancy or second grade, or of “C” grade and shall be marked 
in block letters not less than one inch in height on both ends of box “culls.” 


(e) “Combination grade.” When “extra fancy or first grade” and 
“faney or second grade” apples are packed together, the boxes must be 
marked “combination extra fancy or first grade and fancy or second grade.” 
This combination grade must contain at least twenty-five per centum 
(25%) of apples which belong to the higher grade in the combination. 


(f) “Hail grade” shall meet all requirements of ‘Extra fancy,” “Fancy 
grade” except hail marks. Such hail marks must not materially deform 
or disfigure the fruit or affect more than one-tenth (1/10) of the surface 
in the aggregate where skin has not been broken. Provided, that unhealed 
hail marks shall not be permitted and not more than an aggregate area of 
one-half (144) ineh shall be allowed for well-healed hail marks where the 
skin has been broken. 

(zg) No apples smaller than two and one-fourth (214) inches in diameter 
shall be permitted in any grade. 

Small apples which are under size requirements as prescribed may be 
shipped if marked “small” in block letters not less than one inch in 
height on both ends of box, provided such apples are free from insect 
pests and diseases. 

(h) In order to provide for variations incident to commercial grading 
and handling a tolerance of ten per centum (10%) for a total of all defects 
from the standard of the grade shall be allowed. 

History: En. Sec. 1, Ch. 138, L. 1931; Ch. 39, L. 1935; amd. Sec. 1, Ch. 89, L. 
amd. Sec. 1, Ch. 1, L. 1933; amd. Sec. 1, 1939; amd. Sec. 1, Ch. 43, L. 1951. 
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Cross-Reference Collateral References 


Inspection of apples, see. 3-1305. Food¢=5. 
36A C.J.S. Food § 15. 


90-202. (4265.2) Marking of apple containers. Any box, barrel, crate 
or carton used in packing apples for sale shall be marked or branded in plain 
legible letters on one (1) end with: 


a. The name of grower, or person, or firm responsible for pack, and 
the locality where grown or packed. 

b. With the name of the variety. 

e. With the grade contained therein, which must comply with the 
provisions of this act. 

d. With the approximate number of apples contained therein, or with 
the net weight of contents. 

History: En. Sec. 2, Ch. 138, L. 1931. 


90-203. (4265.3) Designation of grade of bulk apples. Apples shipped 
or sold in bulk shall have two cards at least ten by twelve inches (10” x 12”) 
in size attached to the doors of the car, or on each side of truck in which they 
are moved, such ecards to designate the grade of the apples contained therein 
as specified in section 90-201, in plain legible printed letters at least two 
inches in height. 


History: En. Sec. 3, Ch. 138, L. 1931; 
amd. Sec. 2, Ch. 39, L. 1935. 


90-204. (4265.4) Standard size of apple box. There is hereby created 
and established a standard size for apple boxes for the state of Montana. 
The standard size of an apple box shall be of the following dimensions, 
when measured without distention of its parts: Depth of end, ten and 
one-half inches (101%”) ; width of end, eleven and one-half inches (1114”) ; 
length of box, eighteen inches (18”) inside measurements; and representing 
as nearly as possible two thousand one hundred and seventy-three and one- 
half eubie inches (2,17314”). 

History: En. Sec. 4, Ch. 138, L. 1931. Collateral References 


Food¢}14. 
36A C.J.S. Food §§ 22, 25. 


90-205. (4265.5) Short boxes to be marked. Any box in which apples 
shall be packed and offered for sale that contains less than the required 
number of cubical inches, as prescribed in the preceding section, shall be 
plainly marked on one (1) side and one (1) end with the words “Short 
Box,” or with the words or figures showing the practical relation which 
the actual capacity of the box bears to the capacity required by the pre- 
ceding section. The marking required by this paragraph shall be in black 
letters of not less than one-half (14) inch in size. 

History: En. Sec. 5, Ch. 138, L. 1931. 


90-206. (4265.6) Penalty for violation of act. No person, firm, com- 
pany or corporation shail sell or offer for sale or shipment within or without 
the state of Montana, apples branded or packed in containers in violation 
of the provisions of this act. Any person, firm, company or corporation who 
shall knowingly sell or offer for sale or shipment within or without the 
state of Montana, apples in violation of the provisions of this act shall be 
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deemed guilty of a misdemeanor and upon conviction thereof shall be subject 
to a fine of not less than ten dollars ($10.00) nor more than fifty dollars 
($50.00). 


History: En. Sec. 6, Ch. 138, L. 1931; 
amd, Sec. 3, Ch. 39, L. 1935. 


CHAPTER 3 
BREAD—STANDARD WEIGHT AND LOAF 


Section 90-301. Weight requirements for sale of bread. 
90-301.1. Definitions and standards governing manufacture of bakery products. 
90-302. Repealed. 
90-303. Repealed. 
90-304. Penalty for violation of law. 


90-301. (4273) Weight requirements for sale of bread. From and after 
the passage of this act it shall be unlawful for any person or persons, 
association, copartnership or corporation to manufacture for retail or 
wholesale trade, or to sell bread, unless the same shall be of the following 
weights, which shall be net weights twelve hours after baking: “standard 
loaf,” which shall weigh not less than fifteen (15) ounces and not more 
than seventeen (17) ounces in an individual loaf, provided, however, that 
the average weight of not less than twenty-five loaves of a standard loaf 
shall be not less than sixteen ounces; “standard large loaf,’ which shall 
weigh not less than twenty-two and one-half (2214) ounces and not more 
than twenty-five and one-half (25144) ounces in an individual loaf, pro- 
vided, however, that the average weight of not less than twenty-five loaves 
of a standard large loaf be not less than twenty-four ounces; provided, 
however, that larger loaves having weights that are multiples of the 
mean weight of a standard loaf weight may be manufactured and sold 
to restaurants, caterers, sandwich makers, hotels, commissaries, institutions, 
or other public eating places, with the total tolerance in excess or deficiency 
for each such larger weight loaf not to exceed two (2) ounces. This act 
shall not apply to rolls or to faney bread weighing less than one-quarter 


of a pound. 

History: En. Sec. 1, Ch. 155, L. 1919; Collateral References 
re-en. Sec. 4273, R. C. M. 1921; amd. Sec. Food¢=14; Weights and Measures@=5. 
2, Ch. 252, L, 1957. 386A C.J.S. Food §§ 22, 25; 94 CJS. 


Weights and Measures § 4. 
22 Am, Jur. 836, Food, § 44. 


90-301.1. Definitions and standards governing manufacture of bakery 
products. The state board of health is authorized and directed to adopt 
definitions and standards governing the manufacture of bakery products. 
Such definitions and standards shall be equal to those recommended by 
the federal food and drug administration under the Federal Food, Drug 
and Cosmetic Act when such federal standards exist. This legislation shall 
in no manner affect food and drug legislation now in existence for other 


foods. 
: En. Sec. 1, Ch. 252, L. 1957. Act referred to in this section will be 
da found in the United States Code, Title 21, 
Compiler’s Note see. 301 et seq. 


The Federal Food, Drug and Cosmetic 
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90-302, 90-303. (4274, 4275) Repealed—Chapter 252, Laws of 1957. 


Repeal bread may be sold, and the return or re- 
These sections (Sees. 2, 3, Ch. 155, L. purchase of bread, were repealed by See. 
1919), relating to conditions under which 3, Ch. 252, Laws 1957. 


90-304. (4276) Penalty for violation of law. Any such manufacturer 
or seller violating any of the provisions herein contained shall be liable 
to a fine of not less than ten dollars nor more than one hundred dollars 
for each and every offense, and each separate sale or violation of any of 
the provisions of this act shall constitute a separate offense. 


History: En. Sec. 4, Ch. 155, L. 1919; 
re-en, Sec. 4276, R. C. M. 1921. 


CHAPTER 4 
TIME 


Section 90-401. Time, how computed. 
90-402. Leap year. 
90-403. The year and its parts. 
90-404. The week. 
90-405. The day. 
90-406. “Daytime” and “nighttime” defined. 
90-407. Computation of time. 


90-401. (4277) Time, how computed. Time is computed according to 
the Gregorian or new style; and the first of January in every year passed 
since seventeen hundred and fifty-two, or to come, must be reckoned as the 
first day of the year. 


History: En. Sec. 3140, Pol. C. 1895; Inclusion of Sunday in computation of 
re-en. Sec. 2027, Rev. C. 1907; re-en. Sec. period within which bill must be presented 
4277, R. C. M. 1921. Cal. Pol. C. Sec. 3255. to governor. 71 ALR 1363. 

Computation of statutory period with 


Collateral References respect to bringing suit under mechanics’ 

Time@>1. lien statute. 75 ALR 711. 

86 C.J.S. Time § 3. Computation and requisites of period of 

52 Am. Jur. 339, Time, § 15 et seq. notice given to terminate tenancy. 86 
ALR 1346. 


Computation of time allowed for ap- 
proval or disapproval of bill by governor. 
54 ALR 339. 


90-402. (4278) Leap year. Except the year nineteen hundred, every 
fourth year, which, by usage in this state, is considered a leap year, is a 
leap year consisting of three hundred and sixty-six days. 


History: En. Sec. 3141, Pol. C. 1895; Collateral References 
re-en. Sec. 2028, Rev. C. 1907; re-en. Sec. Time¢=4, 
4278, R. C. M. 1921. Cal. Pol. C. Sec. 3256. 86 OJ.S. Time § 15. 


90-403. (4279) The year and its parts. The term “year” means a 
period of three hundred and sixty-five days; a half-year, one hundred and 
eighty-two days; a quarter of a year, ninety-one days; and the added day 
of a leap year, and the day immediately preceding, if they occur in any such 
period, must be reckoned together as one day. 

History: En. Sec. 3142, Pol. C. 1895; References 


re-en. Sec. 2029, Rev. C. 1907; re-en. Sec. Kelly v. Independent Publishing Co., 45 
4279, R. C. M. 1921. Cal. Pol. C. Sec. 3257. M 127, 133, 122 P 735. 
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Collateral References 
52 Am. Jur. 335, Time, § 9 et seq. 


90-404. 


History: En. Sec. 3143, Pol. C. 1895; 
re-en. Sec. 2030, Rev. C. 1907; re-en. Sec. 
4280, R. C. M. 1921. Cal. Pol. C. Sec. 3258. 


Publication on Sunday 


Under this section, Sunday is a part of 
the week, and publication of a summons 
on four successive Sundays is publication 
“once a week for four successive weeks” 
as specified in section 93-3014 (since re- 
pealed). Such publieation is therefore 
valid, it not being forbidden by any gen- 
eral common-law, constitutional or statu- 


90-405. 


History: En. Sec. 3144, Pol. C. 1895; 
re-en. Sec. 2031, Rev. C. 1907; re-en. Sec. 
4281, R. C. M. 1921. Cal. Pol. C. Sec. 3259. 

References 


State ex rel. St. George v. Justice Court, 
80 M 53, 60, 257 P 1034; State ex rel. 


90-406. 


90-407 


(4280) The week. A week consists of seven consecutive days. 


tory prohibition. State ex rel. Fisher v. 
District Court, 110 M 61, 64, 99 P 2d 211. 


References 


Smith v. Collis, 42 M 350, 359, 112 P 
1070; State ex rel. Stevens v. McLeish, 
59 M 527, 531, 198 P 357; Garry v. Martin, 
70 M 587, 592, 227 P 573. 


Collateral References 
Time€=6. 

86 C.J.S. Time § 11. 

52 Am. Jur 337, Time, § 12. 


(4281) The day. A day is the period of time between any 
midnight and the midnight following. 


Bevan v. Mountjoy, 82 M 594, 601, 268 
P 558. 


Collateral References 


Time@=8. 
86 C.J.S. Time § 12. 
52 Am. Jur. 338, Time, § 13. 


(4282) “Daytime” and “nighttime” defined. “Daytime” is the 


period of time between “sunrise” and “sunset,” and “nighttime” is the 
period of time between “sunset” and “sunrise.” 


History: En. Sec. 3145, Pol. C. 1895; 
re-en. Sec. 2032, Rev. C. 1907; re-en. Sec. 
4282, R. C. M. 1921. Cal. Pol. C. Sec. 3260. 


90-407. 


Collateral References 


Burglary€=8. 
12 C.J.S. Burglary §§ 14, 15. 


(10707) Computation of time. The time in which any act 


provided by law is to be done is computed by excluding the first day 
and including the last, unless the last day is a holiday, and then it is also 


excluded. 


History: En. Sec. 430, p. 130, Bannack 
Stat.; amd. Sec. 501, p. 233, L. 1867; re-en. 
Sec. 578, p. 153, Cod. Stat. 1871; re-en. 
Sec. 519, p. 176, L. 1877; re-en. Sec. 519, 
1st Div. Rev. Stat. 1879; re-en. Sec. 536, 
1st Div. Comp. Stat. 1887; amd. Sec. 3459, 
C. Civ. Proc. 1895; re-en. Sec. 8067, Rev. 
C. 1907; re-en. Sec. 10707, R. C. M. 1921. 
Cal. C. Civ. Proc. Sec. 12. 


Application 

The rule prescribed by this section is 
applicable to computations under the stat- 
ute in all cases, whether the actions be ex 
contractu or ex delicto; it therefore ap- 
plies to an action for libel. Kelly v. In- 
dependent Publishing Co., 45 M 127, 134, 
122 P 735. 

The rule declared by this section, that 
the time within which the law requires an 
act to be done shall be computed by ex- 
eluding the first and ineluding the last 
day, applies to the provision of section 


91-1503, that notice of application for 
letters of administration must be posted at 
least ten days before the hearing; it has 
no application where the thing is required 
to be done a certain number of days before 
a given date. In re Esterly’s Estate, 97 M 
206, 211, 34 P 2d 539. 

In computing whether a nomination was 
made at least 40 days before the day of 
election, resort must be had to this section 
which requires that in computing time 
you exclude the first day and include the 
last day; thus, where date of election was 
April 3, 1954, the last day for nominating 
meetings was February 22. State ex rel. 
Burns v. Lacklen, 129 M 243, 284 P 2d 998, 
1002, overruling State ex rel. St. George v. 
Justice Court, 80 M 53, 257 P 1034, State 
ex rel. Bevan v. Mountjoy, 82 M 594, 268 
P 558, Novack v. Pericich, 90 M 91, 300 P 
240, and State ex rel. Sullivan v. District 
Court, 122 M 1, 196 P 2d 452. 
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Construction 


In 1864 the First Legislative Assembly 
of the Territory of Montana by the enact- 
ment of section 430 of the Bannack Stat- 
utes at page 130 incorporated into the law 
of this jurisdiction the common-law rule 
and formula for computing time by exclud- 
ing the first day and including the last 
which at all times since has been and now 
is the written law of this jurisdiction. 
State ex rel. Burns v. Lacklen, 129 M 243, 
284 P 2d 998, 1002, overruling State ex 
rel. St. George v. Justice Court, 80 M 53, 
257 P 1034, State ex rel. Bevan. v. Mount- 
joy, 82 M 594, 268 P 558, Novack v. Peri- 
eich, 90 M 91, 300 P 240, and State ex rel. 
Sullivan v. District Court, 122 M 1, 196 
P 2d 452. 

The legislature, by this section, has pre- 
scribed the one and only lawful rule or 
formula for computing both the maximum 
and the minimum number of days desig- 
nated in section 75-1606. It computes by 
“excluding the first day and including the 
last” day. State ex rel. Burns v. Lacklen, 
129 M 248, 284 P 2d 998, 1002, overruling 
State ex rel. St. George v. Justice Court, 
80 M 53, 257 P 1034, State ex rel. Bevan 
v. Mountjoy, 82 M 594, 268 P 558, Novack 
v. Pericich, 90 M 91, 300 P 240, and State 
ex rel. Sullivan v. District Court, 122 M 1, 
196 P 2d 452. 


Cost Bill 


Where verdict was filed on June 8, 
1961, and memorandum of costs was post- 
marked June 13, 1961, service on June 13, 
1961, the fifth day, met the time require- 
ment of section 93-8619. Herdegen v. 
Oxarart, 141 M 464, 378 P 2d 655, 658. 


Day—Indivisible Unit 


For most purposes, the law regards the 
day as an indivisible unit. It is only 
when it becomes necessary to inquire into 
the order of sequence of two or more 
events occurring on the same day, for the 
purpose of determining a question of prior- 
ity of right, or when the computation in- 
cludes only one day or less, that departure 
from this rule is permitted. Harmon v. 
Comstock Horse & Cattle Co., 9 M 243, 
250, 23 P 470; Kelly v. Independent Pub- 
lishing Co., 45 M 127, 133, 122 P 735. 


Double Holidays Both Excluded 


Where the limitation of time in which 
an act may be done falls upon the first 
of two consecutive holidays, both days are 
excluded, and the words “any act pro- 
vided by law” applies to acts which may 
be done within a specified time, and not 
to acts which the law provides shall be 
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done. Kelly v. Independent Publishing 
Co., 45 M 127, 135, 122 P 735. 

Two holidays, appearing in succession 
at the end of the time limited, are to be 
excluded. Kelly v. Independent Publishing 
Co., 45 M 127, 135, 122 P 735. 


Recognized Prior to Enactment of This 
Statute 


The rule of exclusion of the last day of 
limitation when it falls on a holiday was 
recognized in this jurisdiction in the case 
of Schnepel v. Mellen, 3 M 118, 126, prior 
to the enactment of any legislation on 
the subject. The purpose of the legisla- 
tion was also to settle the rule in this 
behalf, so that a person having a right to 
bring an action, or to do any other act in 
the course of legal proceedings, might 
have a whole legal day at the end of the 
prescribed period in which to exercise his 
option. Kelly v. Independent Publishing 
Co:, 45M :127, 135; 1229P.785; 


References 


Smith v. Collis, 42 M 350, 359, 112 P 
1070; McDonnell v. Huffine, 44 M 411, 428, 
120 P 792; Abell v. Bishop, 86 M 478, 496, 
284 P 525; Fey v. A. A. Oil Corp., 126 M 
552, 255 Pp 2d 339, 341; First Nat. Bank of 
Missoula v. Mercer, 128 M 535, 279 P 2d 
695, 697; Davis v. Trobough, 139 M 322, 
363 P 2d 727, 730. 


Collateral References 
Time€=—9 (1), 10 (1). 
86 C.J.S. Time §13 (1) et seq. 
52 Am. Jur. 339, Time, §§ 15-32. 


Computation of time allowed for ap- 
proval or disapproval of bill by governor. 
54 ALR 339. 

Inclusion of Sunday in computation of 
period within which bill must be presented 
to governor. 71 ALR 1363. 

Computation of statutory period with 
respect to bringing suit under mechanics’ 
lien statute. 75 ALR 711. 

Computation and requisites of period of 
notice given to terminate tenancy. 86 ALR 
1346. 

Inclusion or exclusion of day of birth in 
computing one’s age. 5 ALR 2d 1143. 

Inclusion or exclusion of first and last 
day for purposes of statute of limitations. 
20 ALR 2d 1249. 

Exelusion or inelusion of terminal 
Sunday or holiday in computing time for 
taking or perfecting appellate review. 61 
ALR 2d 482. 

Computation of time as to statute of 
limitations running against note payable 
on demand. 71 ALR 2d 329. 
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CHAPTER 5 


MONEY OF ACCOUNT 


Section 90-501. Money of account. 
90-502. Limitation on preceding section. 


90-501. (4283) Money of account. The money of account in this state 
is the dollar, cent, and mill. Public accounts and all proceedings in courts 
must be kept and had in conformity to this regulation. 


History: En. Sec. 3150, Pol. C. 1895; Collateral References 
re-en. Sec. 2033, Rev. C. 1907; re-en. Sec. United States¢—34. 
4283, R. C. M. 1921. Cal. Pol. C. Sec. 3272. 70 C.J.S. Payment § 15; 82 C.J.S. Stat- 
utes § 338. 


90-502. (4284) Limitation on preceding section. The provisions of the 
preceding section do not vitiate or affect any account, charge, or entry 
originally made, or any note, bond, or other instrument, expressed in any 
other money of account; but the same must be reduced to dollars and cents 
in any action. 


History: En. Sec. 3151, Pol. C. 1895; Collateral References 
re-en. Sec. 2034, Rev. C. 1907; re-en. Sec. Bills and Notes€=33 and other specific 
4284, R. C. M. 1921. Cal. Pol. C. Sec. 3273. — tonies, 


10 C.J.S. Bills and Notes § 105. 
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